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ON  APPEAL  FBOM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  OREGON 


BRIEF  FOR  APPELLEE 


JURISDICTIONAL   STATEMENT 

Appellant  brought  this  action  against  the  United 
States  under  the  provisions  of  the  Federal  Tort  Claims 
Act  ^  in  the  United  States  District  Court  for  the  District 
of  Oregon  (E.  1-10).  The  jurisdiction  of  the  District 
Court  was  invoked  under  28  U.S.C.  1346(b),  infra,  p. 
35  (R.  1).  On  May  9,  1957,  the  District  Court  entered 
judgment  for  the  United  States  (R.  62-63).  On  May 
17,  1957,  appellant  filed  a  motion  to  amend  findings  of 
fact  and  objections  to  conclusions  of  law,  under  Rule 
52(b)  of  the  Federal  Rules  of  Civil  Procedure  (R.  63- 
67).    On  May  27,  1957,  the  District  Court  entered  an 


128  U.S.C.  1291,  1346,  1402,  1504,  2110,  2402,  2411,  2412,  2671- 
2680. 

(1) 


order  denying  the  motion  and  objections  (R.  68).  On 
July  23,  1957,  notice  of  appeal  was  filed  (R.  69).  The 
jurisdiction  of  this  Court  is  invoked  under  28  U.S.C. 
1291.' 


STATEMENT   OF   THE   CASE 


This  action  arose  out  of  the  death  of  George  William 
Graham  while  engaged  as  a  carpenter  foreman  in  the 
performance  of  a  contract  entered  into  between  his  em- 
l^loyer  and  the  United  States. 

1.  The  Undisputed  Facts.^  On  June  23,  1954,  Robert 
C.  Larson,  doing  business  as  the  Larson  Construction 
Company,  entered  into  a  contract  with  the  Corps  of 
Engineers  of  the  United  States  Army  for  the  construc- 
tion and  repair  of  portions  of  the  Bonneville  Dam 
project,  a  government-owned  and  controlled  facility 
located  on  the  Columbia  River  (R.  50-51),  Licluded  in 
this  facility  are  a  powerhouse,  located  between  the 
Oregon  shore  of  the  river  and  Bradford  Island,  and  a 
spillway  dam,  located  between  the  island  and  the  Wash- 
ington shore  of  the  river  (R.  50).  The  dam  contains  18 
bays,  numbered  consecutively  from  the  fishway  bay  on 
the  Washington  shore  (Bay  1)  to  the  fishway  bay  on 
Bradford  Island  (Bay  18)  (R.  50).  Each  bay  has  a 
movable  gate  which  opens  and  closes  in  a  vertical  direc- 
tion (R.  50).  When  closed,  the  gates  rest  on  the  toj) 
of  the  so-called  ''ogee"  section  (i.e.,  the  upper  line  of 
the  submerged  stationary  portion  of  the  dam)  (R.  50). 


2  The  action  was  consolidated  below  with,  and  received  the  same 
disposition  as,  Winton  v.  United  States  and  Tobias  v.  United  States. 
The  appeals  in  these  latter  actions  (Nos.  15686  and  15687)  have 
been  stayed,  pursuant  to  stipulation  approved  by  this  Court,  pending 
the  outcome  of  the  appeal  in  this  case. 

•^None  of  the  basic  facts,  as  found  by  the  District  Court,  are  chal- 
lenged by  appellant.    Most  of  them  were  stipulated  (R.  34-46). 


The  contract  between  Larson  and  the  Corps  of  En- 
gineers had  specific  reference  to  the  construction  of  a 
cofferdam  and  the  restoration  of  baffles  on  the  south 
half  of  the  spillway  baffle  deck  (R.  51).  The  baffle 
deck  is  a  concrete  structure  on  the  bed  of  the  river, 
extending  downstream  across  the  Avidth  of  the  dam 
(R.  50).  Concrete  blocks,  known  as  "baffles",  are 
built  into  it  for  the  purpose  of  dissipating  the  energy 
of  the  water  discharged  through  the  dam  and  reducing 
the  downstream  velocity  thereof  (R.  50-51).  During 
the  interval  between  the  completion  of  the  dam  in  1938 
and  the  execvition  of  the  contract,  the  baffle  deck  and 
baffles  had  become  eroded  by  the  flow  of  water  (R.  51). 

The  contract  contemplated  that  the  construction  of 
the  cofferdam,  which  was  incidental  to  the  repair  of 
the  baffles  (R,  149),  would  be  undertaken  by  Larson 
without  interruption  of  the  normal  power  generation 
of  the  powerhouse  (R.  51) .  It  further  contemplated  that 
the  construction  work  would  be  commenced  while  water 
was  being  necessarily  discharged  through  the  spillway 
dam,  until  such  time  as  the  flow  of  the  river  had  receded 
to  a  point  where  it  could  be  handled  entirely  through 
the  powerhouse  (R.  51).  Larson  was  to  inform  the 
Government  of  all  proposed  action  on  his  part  which 
would  have  an  effect  upon  the  operation  of  the  spillway 
dam  (R.  51). 

On  July  14,  1954,  the  Corps  of  Engineers  gave  notice 
to  Larson  to  proceed  with  the  performance  of  the  con- 
tract, and  the  latter  thereupon  started  the  preliminary 
marshaling  of  necessary  equipment  and  construction 
materials  (which  he  was  contractually  obligated  to 
furnish,  along  with  all  necessary  labor)  (R.  52).  On 
August  13,  1954,  Larson  was  notified  that,  in  accord- 


ance  with  the  provisions  of  the  contract,  the  construc- 
tion work  on  the  water  was  to  be  started  within  ten 
days  (R.  52).  On  the  same  day,  Larson  conferred  with 
Alfred  M.  Capps,  the  project  superintendent  in  charge 
of  the  operation  of  the  Bonneville  dam,  regarding  the 
possibility  of  closing  a  number  of  the  gates  of  the  spill- 
way dam  during  the  preliminary  construction  work  on 
the  cofferdam  (R.  52).  As  a  result  of  this  conference, 
the  gates  in  Bays  11  though  17  were  immediately  closed 
(R.  52). 

Between  August  16  and  August  20,  1954,  the  Gov- 
ernment construction  project  engineer,  Patrick  S. 
Leonti,  conferred  with  Larson  and  his  acting  superin- 
tendent, Harry  Claterbos,  with  respect  to  their  plans 
for  carrying  out  the  contract  (R.  53).  As  project 
engineer,  Leonti 's  duties  included  inspection  of  the 
project  during  the  construction  to  ascertain  that  Lar- 
son was  meeting  the  contract  specifications,  and  to 
serve  as  liaison  between  Larson  and  the  government 
employees  responsible  for  the  o]3eration  of  the  dam 
(R.  53).  Leonti  informed  Larson  that  any  requests  to 
close  additional  gates  of  the  spillway  dam  should  be 
directed  to  him,  and  that  he  woidd  then  relay  those  re- 
quests to  the  appropriate  operational  personnel 
(R.  53). 

According  to  the  i^lans  and  specifications  of  the  con- 
tract, a  part  of  the  cofferdam  was  to  consist  of  a  timber 
crib  in  Bay  9,  which  was  to  rest  on  the  ogee  curve  and 
to  run  from  the  top  of  that  curve  at  right  angles  to  the 
face  of  the  dam  (R.  53).  Because  the  contract  drawing 
reflected  the  cross-section  of  the  ogee  as  originally  con- 
structed, and  because  he  thought  it  might  subsequently 
have  become  eroded  to  some  extent,  Larson  determined 


that  it  was  necessary  to  take  soundings  to  establish  its 
true  cross-section  at  the  time  (R.  53-54).  The  contract 
itself  neither  required  nor  referred  to  the  taking  of 
such  soundings  (R.  54). 

On  August  18,  Larson  advised  Leonti  of  his  intention 
to  take  the  soundings  on  August  20  (R.  54).  Leonti 
was  further  advised  that  Larson  proposed  to  accom- 
plish this  objective  by  pushing  a  barge  into  Bay  9,  off 
the  side  of  which  the  soundings  would  be  taken  (R.  54). 
Larson  requested  Leonti  to  have  the  gates  in  Bays  9 
and  10  closed  by  12:30  p.m.  on  August  20  in  order  to 
facilitate  the  operation  (R.  54).  At  no  time  did  Lar- 
son, or  his  representatives,  request  that  any  of  the 
other  open  gates  be  closed  (R.  54). 

Leonti  forwarded  the  request  to  the  operations  divi- 
sion of  the  dam,  and  it  was  fulfilled  (R.  54).  On 
August  19,  Larson's  superintendent,  Claterbos,  under- 
took a  reconnaisance  tri]3  of  the  area  in  a  tugboat  for 
the  purpose  of  ascertaining  whether  the  proposed  man- 
ner of  taking  the  soundings  was  safe  (R.  54-55).  On 
the  basis  of  this  reconnaisance  trip,  and  his  own  per- 
sonal observation  of  the  situation,  Larson  determined 
for  himself  that  it  was  safe  (R.  55).  The  advice  of  the 
Government  on  the  matter  was  not  sought  (R.  55). 

Shortly  before  2:00  p.m.  on  August  20,  Larson's  tug 
MuLEDUZER  set  out  from  the  Bradford  Island  shore  of 
the  river,  pushing  Larson's  barge  Foeest  No.  12  (R. 
55).  The  barge  was  made  fast  to  the  tug  by  four 
steel  lines  (R.  56).  Two  of  these  lines  ran  from  the 
stern  mooring  bits  of  the  barge  to  the  forward  winches 
of  the  tug  (R.  56).  The  other  lines  ran  from  the  stern 
mooring  bits  of  the  barge  to  the  stern  winches  of  the 
tug  (R.  56). 
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Oil  board  the  tug  or  barge  were  six  Larson  em- 
ployees: two  crew  members  (Magnor  Larson  and 
Coles)  and  four  members  of  the  sounding  party  (Gra- 
ham, Boylan,  Tobias  and  Lewis)  (li.  55).  Tobias,  a 
civil  engineer,  was  in  charge  of  the  operation  and  none 
of  the  others  in  the  sounding  party  had  any  control  over 
the  manner  in  which  it  was  to  be  conducted  (R.  55). 
All  of  the  personnel  involved,  as  well  as  all  of  the 
equipment  utilized,  had  been  selected  by  Larson  alone 
(R.  55). 

The  tug  and  barge  headed  downstream  from  Brad- 
ford Island,  came  about  in  the  middle  of  the  river,  and 
then  proceeded  upstream  toward  Bay  9  (R.  56).  As 
the  barge  reached  that  Bay,  it  veered  in  a  northerly 
direction  and  its  port  bow  struck  a  pier  located  between 
Bays  8  and  9  (R.  56).  As  a  residt,  the  bow  was  stoved 
in  and,  as  water  came  in  through  the  hole,  the  barge 
moved  in  front  of  Bay  8  and  the  other  open  bays  to  the 
north  (R.  56).  Both  the  barge  and  tug  swamped  and 
sank;  the  former  being  broken  to  pieces  (R.  56).  All 
those  aboard  were  thrown  in  the  water  and,  with  the 
exception  of  Coles,  were  killed. 

2.  Proceedings  BeJotv.  On  April  18,  1955,  this  suit 
was  brought  under  the  Tort  Act  to  recover  damages  for 
Graham's  death  (R.  1-10).  On  December  3,  1956,  a 
pretrial  order  was  entered,  which  raised  the  issue  as  to 
whether  appellant's  remedy  was  under  the  Oregon 
Wrongful  Death  Act,  O.R.S.  30.020,  or  the  Oregon 
Employers'  Liability  Act,  O.R.S.  654.325  (R.  19-33). 
Appellant  contended  that  he  was  entitled  to  rely  on  the 
Employers'  Liability  Act,  infra,  pp.  36-39,  notwith- 
standing the  fact  that  the  death  of  his  decedent  had 
occurred  on  navigable  waters  (R.  30).     The  Govern- 


meut's  position  was  that  actions  for  damages  for  death 
of  a  workman  on  navigable  waters  Avithin  the  territorial 
limits  of  the  State  of  Oregon  are  governed  by  general 
maritime  law;  and  that,  as  a  consequence,  only  the 
Wrongful  Death  Act  could  be  applied  (R.  30-31).'' 

On  March  29, 1957,  Judge  Solomon  filed  an  opinion  in 
which  he  ruled  that  the  Employers'  Liability  Act  was 
inapplicable  for  two  separate  and  distinct  reasons:  (1) 
the  Government  was  not  responsible  for  the  work  being 
performed  by  Larson ;  and  (2)  the  Act  could  not  be  con- 
stitutionally applied  to  this  case  (R.  47-48).  Judge 
Solomon  further  determined  that  appellant  had  failed 
to  prove  that  the  Government  was  negligent  in  any 
respect  and  that,  therefore,  he  was  not  entitled  to  re- 
cover under  the  Oregon  Wrongful  Death  Act  (R.  48). 

On  May  9,  1957,  the  District  Court  filed  its  findings 
of  fact  and  conclusions  of  law  (R.  48-62).  In  addition 
to  the  above-mentioned  facts,  the  court  found  (R.  56- 
59)  that  (1)  the  proximate  cause  of  the  accident  had 
been  the  turbulent  condition  of  the  water  in  the  spill- 
way basin;  (2)  this  condition  had  been  open,  apparent 
and  obvious  to  Larson,  the  tugboat  operator  and  his 
other  employees;  (3)  the  difference  in  elevation  of  the 
water  in  the  turbulent  area  opposite  the  open  gates 
in  the  spillway  basin,  as  compared  with  the  area  op- 
posite the  closed  gates,  also  had  been  visible  and  ob- 
vious ;  (4)  Larson  had  been  an  independent  contractor 
and  had  not  operated  under  the  supervision,  control 
and  direction  of  the  United  States ;  (5)  the  Govern- 
ment had  had  no  control  over  the  details,  manner  or 
method  bv  which  the  w^ork  under  the  contract  was  to 


^The  pretrial  order  reserved  the  question  as  to  whether  the  Em- 
ployers' Liability  Act  was  inapplicable  for  some  other  reason  (R.  32). 


be  accomplished,  but  had  been  interested  only  in  insur- 
ing a  general  result  in  conformity  with  the  contractual 
specifications  and  had  retained  a  mere  right  to  inspect 
the  work  during  its  progress  in  order  to  determine 
whether  this  result  was  being  obtained ;  (6)  Larson  had 
determined  for  himself  the  method,  manner  and  means 
by  which  the  sounding  operation  would  be  carried  out, 
and  no  employee  of  the  United  States  participated  in 
the  operation  or  gave  Larson  or  any  of  his  employees 
directions  or  orders  with  respect  thereto;  (7)  no  em- 
ployees of  the  Government  had  been  engaged  in  the 
sounding  operation  and  there  had  been  no  intermingling 
of  employees  of  the  United  States  with  the  Larson 
employees  in  connection  with  the  work  being  performed 
at  the  time  of  Graham's  death;  and  (8)  the  Govern- 
ment had  not  been  in  charge  of,  responsible  for,  or 
engaged  in  the  work  being  performed  by  Larson  which 
resulted  in  the  accident.  All  of  these  findings  are 
accepted  by  appellant  on  the  appeal. 

In  its  conclusions  of  law,  the  court  reiterated  its 
previous  determination  that  the  Employers'  Liability 
Act  was  inapplicable  and  ruled  that,  since  the  United 
States  was  neither  negligent  itself  nor  chargeable  with 
the  negligence  of  Larson  and  his  employees,  liability 
under  the  Oregon  Wrongful  Death  Act  and  the  Federal 
Tort  (Claims  Act  had  not  been  established  (R.  60-61). 

QUESTIONS    PRESENTED 

1.  Whether,  in  the  circumstances  of  this  case,  the 
Oregon  Emploj^ers'  Liability  Act  could  be  constitution- 
ally applied  by  an  Oregon  court. 

2.  Whether,  apart  from  the  constitutional  obstacles 
to  its  application,  the  Oregon  Employers'  Liability  Act 
extends  to  this  case. 
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3.  Whether  the  District  Court's  finding  that  there 
was  no  negligence  on  the  part  of  Government  em- 
ployees is  "clearly  erroneous." 


STATUTES   INVOLVED 


The  relevant  provisions  of  the  Federal  Tort  Claims 
Act  and  the  Oregon  Employers'  Liability  Act  are  set 
forth  in  the  appendix  to  this  brief,  infra,  pp.  35-39. 


ARGUMENT 


The  District  Court  Correctly  Determined  that  Appellant  Had 
Not  Established  Liability  on  the  Part  of  the  United  States 

Introduction  and  Summary 

28  U.S.C.  1346(b),  infra,  p.  35,  confers  jurisdiction 
upon  the  district  courts  over  claims  based  upon  the  neg- 
ligent or  wrongful  act  or  omission  of  any  employee  of 
the  Government  while  acting  within  the  scope  of  his 
employment,  under  circumstances  where  the  United 
States,  as  a  private  person,  would  be  liable  to  the 
claimant  in  accordance  with  the  law  of  the  place  where 
the  act  or  omission  occurred.  28  U.S.C.  2674  provides 
that  the  assumed  liability  is  only  *'in  the  same  manner 
and  to  the  same  extent  as  a  private  individual  under 
like  circumstances."  It  is  the  position  of  the  United 
States  that  the  judgment  of  the  court  below  is  fully 
in  accord  with  this  statutory  mandate;  that,  on  the 
undisputed  facts  of  this  case,  a  "private  individual 
imder  like  circumstances"  would  not  be  liable  to  appel- 
lant. 

In  Points  I  and  II  we  show  that  the  court  below 
correctly  held  that,  for  two  separate  and  independent 
reasons,  the  Oregon  AVrongful  Death  Act,  and  not  the 
Oregon  Employers'  Liability  Act,  governs  this  action. 
In  the  first  place,  as  Judge  Solomon  recognized,  the 
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admiralty  jurisdiction  extends  to  an  action  bottomed, 
as  this  one,  upon  an  alleged  tort  consummated  on  the 
navigable  waters  of  the  United  States  and  occasioning 
the  death  of  an  individual  whose  presence  on  those 
waters  had  a  maritime  purpose.  And,  under  a  long  line 
of  decisions  of  the  Supreme  Court  of  the  United  States, 
liability  for  an  alleged  tort  within  the  admiralty  juris- 
diction is  determined  by  reference  to  general  maritime 
law,  rather  than  the  law  of  the  state  within  the  ter- 
ritorial boundaries  of  which  the  navigable  waters  were 
encompassed.  This  is  so  irrespective  of  whether  the 
suit  is  brought  on  the  admiralty  side  of  a  federal  court ; 
on  the  civil  side  of  a  federal  court  exercising  its  diver- 
sity jurisdiction;  or  in  a  state  court  assuming  jurisdic- 
tion under  the  "saving  to  suitors"  clause  of  the 
Judiciary  Act  of  1789.  Applying  these  principles,  the 
federal  courts  have  uniformly  invoked  maritime  law 
in  actions  under  the  Tort  Claims  Act  where  the  localit)^ 
of  the  alleged  tort  was  maritime. 

While,  under  the  maritime  law  there  was  no  right 
of  recovery  for  Avrongful  death  caused  by  negligence, 
state  wrongful  death  statutes  which  adopt  the  common 
law  standard  of  care  are  given  effect  in  admiralty  and 
may  serve  as  a  foundation  for  an  in  personam  suit  to 
recover  damages  for  a  death  occurring  on  na\dgable 
waters  within  the  limits  of  the  state.  Thus,  had  this 
case  arisen  between  private  persons,  an  Oi'cgon  state 
court  (or  a  federal  court  exercising  its  admiralty  or 
diversity  jurisdiction)  could  have  looked  to  the  Oregon 
Wrongful  Death  Act  and  tlie  jurisprudence  developed 
thereunder.  Tn  these  circumstances,  the  same  Act 
affords  appellant's  remedy  here. 

Insofar  as  the  Oregon  Employers'  Lial)ility  Act  is 
concerned,  the  Supreme  Court  of  the  United  States  has 
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consistently  ruled  that  local  statutes  which  work  a 
material  prejudice  to  the  characteristic  features  of  the 
general  maritime  law,  or  interfere  with  the  proper 
harmony  and  uniformity  of  that  law  in  its  international 
or  interstate  relations,  may  not  be  invoked  in  the  dis- 
position of  claims  based  upon  maritime  torts.  Since 
the  Employers'  Liability  Act  imposes  a  standard  of 
care  markedly  ditferent  from  the  common  law  stand- 
ard, accepted  by  the  Wrongful  Death  Act  and  the 
maritime  law  alike,  these  rulings  bar  resort  to  it  here. 
The  Oregon  Supreme  Court  itself  has  evidenced  an 
understanding  that  the  Employers'  Liability  Act  can- 
not apply  to  torts  which  are  maritime  in  character. 

We  further  show  in  Point  II  that  appellant  would 
not  be  assisted  even  if  there  were  no  constitutional  ob- 
stacles to  the  ai^plication  of  the  Employers'  Liability 
Act.  In  terms,  as  well  as  by  reason  of  the  construction 
given  it  Ijy  the  Oregon  Supreme  Court,  the  Act  cannot 
serve  as  a  l}asis  for  imposing  liability  in  circumstances 
where  (1)  the  defendant  was  not  in  charge  of,  respon- 
sible for,  or  even  engaged  in  the  work  performed  by 
the  decedent  at  the  time  of  his  death;  and  (2)  the  in- 
dependent contractor  who  employed  the  decedent,  in 
full  charge  of  the  work  and  the  conditions  under  which 
it  was  being  performed,  affirmatively  determined  that 
those  conditions  posed  no  undue  risk. 

In  Point  III  we  show  that  there  is  no  merit  to  ap- 
pellant's attack  on  the  finding  of  the  District  Court  that 
the  death  of  appellant's  decedent  was  not  the  result  of 
any  violation  by  government  employees  of  the  reason- 
able care  requirement  of  the  common  law.  Far  from 
being  "clearly  erroneous",  that  finding  was  compelled 
by  the  undisputed  evidence — which  reflects  that  the 
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negligence,  if  any,  was  that  of  the  decedent's  employer 
and  the  decedent  himself.  Under  the  provisions  both 
of  the  Tort  Act  and  Oregon  law,  the  negligence  of  Lar- 
son is  not  chargeable  to  the  United  States. 


The  Oregon  Employers'  Liability  Act  Could  Not  Constitutionally 
Be  Applied   to  This   Case 

A.  Appellant's  Claim  Is  Grounded  Upon  An  Alleged 

Maritime  Tort 

It  has  long  been  established  that  "  [ejvery  species  of 
tort,  however  occurring,  and  whether  on  board  a  vessel 
or  not,  if  upon  the  high  seas  or  navigable  waters,  is  of 
admiralty  cognizance."  The  Plymouth,  3  Wall.  20,  36. 
See  also  Leathers  v.  Blessing,  105  U.S.  626;  Gonsalves 
V.  Morse  Dry  Dock  and  Repair  Co.,  266  U.S.  171; 
Swayne  and  Hoyt  v.  Barsch,  226  Fed.  581  (C.A.  9)  ; 
Buren  v.  Southern  Pacific  Co.,  50  F.  2d  407  (C.A.  9), 
certiorari  denied,  281  U.S.  638;  Benedict  on  Admiralty, 
6th  Ed.,  Section  127,  and  cases  there  cited.  Otherwise 
stated,  admiralty  jurisdiction  "has  never  depended 
upon  the  nature  of  the  tort  or  how  it  came  about,  but 
upon  the  locality  where  it  occurred."  Wilson  v.  Trans- 
ocean  Air  Lines,  121  F.  Supp.  85,  92  (N.D.  Cal.)  (char- 
acterized as  an  "excellent  opinion"  by  this  Court  in 
Higa  v.  Transocean  Air  Lines,  230  F.  2d  780,  784,  cer- 
tiorari dismissed,  352  U.S.  802).  And,  in  the  applica- 
tion of  this  "locality"  test,  the  critical  inquiry  always 
has  been  not  "where  the  wrongful  act  or  omission  had 
its  inception,  but  where  the  impact  of  the  act  or  omis- 
sion produces  such  injury  as  to  give  rise  to  a  cause  of 
action."    Ihid.    See  also  The  Plymouth,  supra;  Atlce 
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V.  Packet  Co.,  21  Wall.  389 ;  Smith  v.  Lampe,  64  F.  2d 
201  (C.A.  G),  certiorari  denied,  289  U.S.  751 ;  Benedict, 
supra.  Section  128  and  cases  there  cited.'^ 

Giving  effect  to  this  "locality  test",  it  is  clear  that 
the  purported  tort  here  comes  within  the  admiralty 
jurisdiction.  Irrespective  of  where  the  negligent  acts 
or  omissions  alleged  in  the  complaint  may  have  taken 
place,  the  fact  remains  that  the  death  of  appellant's 
decedent  (i.e.,  the  consummation  of  the  alleged  tort) 
concededly  occurred  on  the  navigable  waters  of  the 
United  States. 

While  the  "locality  test"  is  the  sole  basis  for  deter- 
mining whether  an  alleged  tort  is  maritime  in  nature, 
it  might  be  noted  at  this  jimcture  that  the  presence  of 
the  decedent  on  the  Columbia  River  had  a  special  rela- 
tion to  commerce  and  navigation,  and  thus  was  not  a 
matter  of  mere  "local  concern".'^  The  sounding  opera- 
tion in  which  decedent  was  engaged  at  the  time  of  his 
fatal  injury  was  being  conducted  in  the  furtherance 
of  the  construction  of  the  cofferdam  contemplated  by 
the  contract  between  his  employer  and  the  Corps  of 
Engineers.  This  construction,  in  turn,  was  incidental 
to  the  principal  contractual  undertaking:  the  restora- 
tion of  the  baffles  on  the  spillway  baffle  deck  of  the 
Bonneville  Dam  (R.  149). 

The  Bonneville  Dam  project  was  recognized  as  an  aid 
to  navigation  by  the  Oregon  Supreme  Court  in  Atkin- 
son V.  State  Tax  Commission,  156  Or.  461,  463,  62  P.  2d 


^'  In  Smith  v.  Lampe,  for  example,  admiralty  jurisdiction  was  sus- 
tained in  circumstances  where  a  barge  stranded  on  the  shore  of  Lake 
Erie,  allegedly  as  the  result  of  the  negligent  signaling  by  defendant 
with  the  horn  of  his  automobile  during  a  fog. 

^  The  relevance  of  this  consideration  will  be  seen  at  a  subsequent 
point.    See  n.  10,  infra,  p.  20. 
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13,  67  P.  2d  161,  affirmed,  303  U.S.  20.  In  any  event, 
its  status  as  such  is  manifest  from  Section  1  of  the  Act 
of  August  20,  1937,  c.  720,  50  Stat.  731,  16  U.S.C.  832, 
which  provides  in  relevant  part : 

For  the  purpose  of  improving  navigation  on  the 
Columbia  River,  and  for  other  purposes  incidental 
thereto,  the  dam,  locks,  power  plant,  and  ap- 
purtenant works  under  construction  on  August  20, 
1937,  at  Bonneville,  Oregon  and  North  Bonneville, 
Washington  (called  Bonneville  project  in  this 
chapter) ,  shall  be  completed,  maintained  and  oper- 
ated under  the  direction  of  the  Secretary  of  War 
and  the  supervision  of  the  Chief  of  Engineers, 
*  *  *.   [Emphasis  supplied.] 

Cf.  Ashwander  v.  T.V.A.,  297  U.S.  288,  328-330." 

Apart  from  this  existence  of  a  general  relationship 
between  the  Bonneville  project  and  the  furtherance  of 
commerce  and  navigation,  the  specific  objective  served 
by  the  baffles  under  repair  was  the  reduction  of  the 
downstream  velocity  of  the  water  which  was  discharged 
through  the  spillway  dam  (R.  50-51).  To  the  extent  to 
which  the  fulfillment  of  this  objective  had  been  impeded 
\)j  baffle  erosion,  the  restoration  work  necessarily  was 
of  immediate  and  direct  benefit  to  maritime  commerce. 


■^Compare  also  The  Blackheath,  195  U.S.  361  (claim  grounded  upon 
damage  to  beacon  in  navigable  waters  comes  within  the  admiralty 
jurisdiction).  The  Raithmoor,  241  U.S.  166  (same  holding  with  re- 
spect to  incompleted  beacon)  ;  Doullut  and  Co.  v.  United  States,  268 
U.S.  33  (same  holding  with  respect  to  pile  clusters  driven  into  bottom 
of  navigable  river  for  the  purpose  of  aiding  navigation). 
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B.  Being  At  Variance  With  The  Characteristic 
Features  Of  The  Maritime  Law,  The  Employers' 
Liahility  Act  Cannot  Be  Invoked  Where  A  Mari- 
time Tort  Is  Involved. 

1.  As  the  Supreme  Court  noted  in  The  Lottawanna, 
21  Wall.  558,  575,  the  declaration  in  Article  III  of  the 
Constitution  that  the  judicial  power  of  the  United 
States  shall  extend  "to  all  cases  of  admiralty  and  mari- 
time jurisdiction"  had  reference  "to  a  system  of  law 
co-extensive  with,  and  operating  uniformly  in,  the 
whole  country.  It  certainly  could  not  have  been  the 
intention  to  place  the  rules  and  limits  of  maritime  law 
under  the  disposal  and  regulation  of  the  several  States, 
as  that  would  have  defeated  the  uniformity  and  con- 
sistency at  which  the  Constitution  aimed  on  all  subjects 
of  a  commercial  character  affecting  the  intercourse  of 
the  States  with  each  other  or  with  foreign  states." 

Southern  Pacific  Co.  v.  Jensen,  244  U.S.  205,  deter- 
mined that  the  considerations  detailed  in  The  Lotta- 
wanna prohibit  common  law  courts,  in  the  exercise  of 
jurisdiction  over  civil  maritime  causes  under  the  ' '  sav- 
ing to  suitors"  clause  of  Section  9  of  the  Judiciary  Act 
of  1789,  1  Stat.  76,  77,  from  invoking  state  statutes 
"which  work  material  prejudice  to  the  characteristic 
features  of  the  general  maritime  law  or  interfere  with 
the  proper  harmony  and  uniformity  of  that  law  in  its 
international  and  interstate  relations."  On  this  basis, 
the  Supreme  Court  invalidated  in  Jensen  the  applica- 
tion of  a  state  workmen's  compensation  statute  to  an 
injury  sustained  by  a  longshoreman  engaged  in  unload- 
ing a  vessel  at  a  wharf  in  navigable  waters,  observing 
that  the  statute  attempted  to  give  a  remedy  "of  a  char- 
acter wholly  unknown  to  the  common  law." 
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To  the  same  effect  are  Knickerhocker  Ice  Co.  v. 
Stewart,  253  U.S.  149;  Robins  Dry  Dock  Co.  v.  Dahl, 
266  U.S.  449;  Great  Lakes  Dredge  &  Dock  Co.  v.  Kiere- 
jewski,  261  U.S.  479;  Messel  v.  Foundation  Co.,  274 
U.S.  427,  434;  Minnie  v.  Port  Huron  Terminal  Co.,  295 
U.S.  647 ;  and  Pope  and  Talbot,  Inc.  v.  Hawn,  346  U.S. 
406.  In  the  Hawn  case,  for  example,  suit  was  brought 
on  the  civil  side  of  a  federal  district  court  to  recover 
damages  for  a  personal  injury  sustained  while  the 
plaintiff  was  working  on  a  ship  in  navigable  waters. 
Jurisdiction  w^as  based  upon  diversity  of  citizenship. 
Rejecting  the  defendant's  argument  that  Hawn's  rights 
were  governed  by  Pennsylvania  law^,  the  Supreme 
Court  observed  [346  at  409]  : 

True  Hawn  was  hurt  inside  Pennsylvania  and 
ordinarily  his  rights  would  be  determined  by 
Pennsylvania  law.  But  he  was  injured  on  navig- 
able w^aters  while  working  on  a  ship  to  enable  it 
to  complete  its  loading  for  safer  transportation  of 
its  cargo  by  water.  Consequently,  the  basis  of 
Hawn's  action  is  a  maritime  tort,  a  type  of  action 
which  the  Constitution  has  placed  under  national 
power  to  control  in  "its  substantive  as  well  as  its 
procedural  features  *  *  *."  Panama  B.  Co.  v. 
Johnson,  264  U.S.  375,  386.  And  Hawn's  com- 
plaint asserted  no  claim  created  by  or  arising  out 
of  Pennsylvania  law.  His  right  of  recovery  for 
unseaworthiness  and  negligence  is  rooted  in  fed- 
eral maritime  law.  Even  if  Hawn  were  seeking 
to  enforce  a  state  created  remedy  for  this  right, 
federal  maritime  law  would  be  controlling.  While 
states  may  sometimes  supplement  federal  maritime 
policies,  a  state  may  not  deprive  a  person  of  any 
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substantial  admiralty  rights  as  defined  in  con- 
trolling acts  of  Congress  or  by  interpretative  de- 
cisions of  this  Court.  These  principles  have  been 
frequently  declared  and  we  adhere  to  them. 

Also  rejected  was  the  defendant's  reliance  upon  Erie 
V.  Tompkins,  304  U.S.  64,  as  a  basis  for  applying  state 

law. 

2.  In  Western  Fuel  Co.  v.  Garcia,  257  U.S.  233,  240, 
242,  the  Supreme  Court  observed  that,  although  "it  is 
estabUshed  doctrine  that  no  suit  to  recover  damages  for 
the  death  of  a  human  being  caused  by  negligence,  may 
be  maintained  in  the  admiralty  courts  of  the  United 
States  under  the  general  maritime  law,"  where  such 
death  "results  from  a  maritime  tort  committed  on  nav- 
igable waters,  within  a  State  whose  statutes  give  a 
right  of  action  on  account  of  death  by  wrongful  act 
the  admiralty  courts  will  entertain  a  libel  in  personam 
for  the  damages  sustained  by  those  to  whom  such  right 
is  given."    This  is  because  "the  subject  is  maritime 
and  local  in  character  and  the  specified  modification  of 
or  supplement  to  the  rule  applied  in  admiralty  courts, 
ivhen  following  the  common  law,  will  not  work  material 
prejudice  to  the  characteristic  features  of  the  general 
maritime  law,  nor  interfere  with  the  proper  harmony 
and  uniformity  of  that  law  in  its  international  and 
interstate  relations."  Id.  at  242  [Emphasis  supphed]. 
Since   the   Oregon   Wrongful   Death   Act  imposes 
nothing  more  than  common  law  liability  [^^^^ --  - 
Union  Fishermen's  Co-op.  Produce  Co.,  128  Or.  l^A 

~^^i^^i\.e  death  of  a  seaman  is  involved  f'^^^^^'t^^^^^^ 
333  ofthe  Merchant  Ma^^^^^^^^ 

SllSV^rmS^^X^apply.    We.  v.  Unite,  States, 
281  U.S.  38. 
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174,  273  Pac.  953],  it  thus  may  be  constitutionally  ap- 
plied (in  federal  and  state  courts  alike)  in  cases  arising 
from  deaths  on  navigable  waters  within  that  state.  The 
Oregon  Employers'  Liability  Act,  is,  however,  an  en- 
tirely different  matter. 

As  the  court  below  pointed  out  in  Sanderson  v.  Sause 
Bros.  Ocean  Towing  Co.,  114  F.  Supp.  849  (D.  Ore.), 
and  as  is  stressed  by  appellant,  the  Employers'  Liabil- 
ity Act  represents  a  radical  departure  from  the  "rea- 
sonable care  standard"  which  has  long  measured  lia- 
bility both  at  common  law  and  under  the  maritime  law  ^ 
— requiring,  as  it  does,  the  employer  to  use  "every 
device,  care  and  precaution  which  it  is  practicable  to 
use  for  the  protection  and  safety  of  life  and  limb." 
Indeed,  the  sharp  distinction  between  the  two  statutes 
in  this  regard  has  been  referred  to  by  the  Oregon  Su- 
preme Court.  See  e.g.,  Fromme  v.  Lang  &  Co.,  131  Or. 
501,  504-505,  281  Pac.  120;  Hoffman  v.  Broadivay 
Hazelwood,  139  Or.  519,  10  P.  2d  349,  11  P.  2d  814. 

In  Bohins  Dry  Dock  Co.  v.  DaM,  266  U.S.  449,  suit 
had  been  brought  in  a  New  York  state  court  to  recover 
damages  for  personal  injuries  sustained  by  the  plain- 
tiff while  engaged  in  repair  work  on  a  vessel  lying  in 
navigable  waters  within  New  York.  The  comi^laint 
alleged  that  the  plaintiff  had  fallen  in  the  hold  when  a 
plank  scaffold  on  which  he  was  standing  had  lu'oken. 
It  further  alleged  that  his  employer  had  failed  to  fur- 
nish a  safe  place  to  work  and  a  safe  scaffold,  as  re- 


"See  e.g.,  Jacob  v.  New  York  City,  315  U.S.  752;  The  Joseph  B. 
Thomas,  86  Fed.  658  (C.A.  9) ;  Je^We.s  v.  DeHart,  102  Fed.  765 
(C.A.3). 
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quired  by  the  New  York  Labor  Law.  In  instructing 
the  jury,  the  trial  court  noted  that  maritime  law  con- 
trolled the  action,  but  went  on  to  state  that,  in  deter- 
mining whether  there  had  been  negligence,  the  duty 
imposed  upon  the  defendant  by  the  Labor  Law  could  be 
taken  into  consideration.  Reversing  the  resulting  judg- 
ment in  the  plaintiff's  favor,  the  Supreme  Court  stated 
[266  U.S.  at  457]  : 

The  alleged  tort  was  maritime,  suffered  by  one 
doing  repair  w^ork  on  board  a  completed  vessel. 
The  matter  was  not  of  mere  local  concern,  as  in 
Grant-Smith  Porter  Ship  Co.  v.  Rhode,  257  U.S. 
469,  476,  but  had  direct  relation  to  navigation  and 
commerce,  as  in  Great  Lakes  Dredge  ct  Dock  Co. 
V.  Kierejeu'ski,  261  U.S.  479.  The  rights  and  lia- 
bilities of  the  parties  arose  out  of  and  depended 
upon  the  general  maritime  law  and  could  not  be 
enlarged  or  impaired  by  the  state  statute.  Chelen- 
tis  V.  Luchenbach  S.  S.  Co.,  247  U.S.  372,  382; 
Union  Fish  Co.  v.  Erickson,  248  U.S.  308 ;  Knicker- 
bocker Ice  Co.  V.  Stewart,  253  U.S.  149;  Carlisle 
Packing  Co.  v.  Sandanger,  259  U.S.  255,  259.  They 
would  not  have  lieen  different  if  the  accident  had 
occurred  at  San  Francisco. 

The  jury  were  distinctly  told  that  they  might 
consider  the  provisions  of  the  local  law  in  deciding 
whether  or  not  the  employer  was  negligent.  No 
such  instruction  would  have  been  permissible  in  an 
admiralty  court,  and  it  was  no  less  objectionable 
when  given  by  the  state  court.  The  error  is  mani- 
fest and  material.  See  Central  Vermont  By.  Co. 
v.  White,  238  U.S.  507,  511;  New  Orleans  &  N.E. 
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H.R.  Co.  V.  Harris,  247  U.S.  367,  371 ;  American 
Railway  Express  Co.  v.  Levee,  263  U.S.  19,  21.'" 

See  also,  to  the  same  effect,  Schuede  v.  Zenith  S.  S.  Co., 
216  Fed.  566  (N.D.  Ohio)  (Ohio  Employers'  Liability 
Act) ;  Payne  v.  Jackson  Forwarding  Co.,  290  Fed.  936, 
938  (C.A.  5)  (Florida  Hazardous  Emplo^^iient  Act) ; 
Young  v.  Clyde  S.  S.  Co.,  294  Fed.  549,  550-551  (S.D. 
Fla.)  (same) ;  Turner  v.  Wilson  Line,  142  F.  Sui)p. 
264  (D.  Mass.)  (Massachusetts  Death  Statute,  because 
of  its  punitive  nature,  is  inconsistent  with  the  "char- 
acteristic features  of  the  general  maritime  law"  and 
accordingly  can  not  be  invoked  with  respect  to  a  mari- 
time tort).  And  in  Haivkins  \.  Anderson  cO  Croive,  84 
Or.  94,  101,  164  Pac.  556,  the  Oregon  Supreme  Court 
stated  with  reference  to  the  Employers'  Liability  Act 
itself: 

It  may  be  that  the  rights  of  the  parties  are  to  be 
determined  by  the  maritime  law :  Schuede  v.  Zenith 
S.  S.  Co.  (D.C.),  216  Fed.  566.  If  so,  the  provi- 
sions of  the  Employers'  Liability  Law  *  *  *  are 
certainly  not  applicable. 


^<^  As  heretofore  shown  (pp.  13-14,  supra),  the  presence  of  appel- 
lant's decedent  on  navigable  waters  at  the  time  of  his  death  had  a 
"direct  relation  to  navigation  and  commerce."  Compare  in  this  con- 
nection Mark  V.  Portland  Gravel  Co.,  130  Or.  11,  278  Pac.  986.  There, 
the  Oregon  AVorkmen's  Compensation  Statute  was  held  applicable  to 
an  injury  sustained  by  the  engineer  of  a  dredge  which  was  engaged  in 
scooping  sand  from  the  bed  of  a  navigable  river.  Resting  its  decision 
on  the  fact  that  the  dredging  operation  was  being  conducted  solely 
for  the  purpose  of  obtaining  sand  for  commercial  use,  the  court  indi- 
cated its  awareness  that  a  different  result  would  have  been  required 
had  the  purpose  been  to  deepen  the  channel  as  an  aid  to  navigation. 
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C.  The  Principles  Governing  Actions  Between  Private 
Parties  On  Alleged  Maritime  Torts  Apply  Equally 
To  Tort  Act  Suits, 

It  follows  from  the  foregoing  that  the  court  l)elow 
was  correct  in  its  detemiination  that  the  Oregon  Em- 
ployers' Liability  Act  can  play  no  part  in  a  Tort  Claims 
Act  suit  grounded  upon  an  alleged  maritime  tort. 
True  enough,  as  apiJ^Vant  emphasizes,  the  Tort  Act 
adopts  the  law  of  the  place  where  the  negligent  act  or 
omission  took  place.  28  U.S.C.  1346(b).  Cf.  Eastern 
Airlines  v.  Union  Trust  Co.,  221  F.  2d  62  (C.A.D.C.), 
certiorari  denied,  sub  noni.  Union  Trust  Co.  v.  United 
States,  350  U.S.  911.  But  all  that  means  is  that  the 
court  below  was  required  to  look  to  those  principles 
which  Oregon  could  and  would  have  applied  had  the 
litigation  been  between  private  parties.  As  has  been 
seen,  in  the  circumstances  of  this  case,  the  Oregon 
courts  (as  well  as  those  of  all  other  jurisdictions) 
would  be  required  to  measure  a  private  defendant's 
liability  by  the  standard  of  care  prevailing  under  gen- 
eral maritime  law  {i.e.,  the  common  law  standard).  In 
other  words,  no  serious  conflict  of  laws  problem  can 
arise  in  actions  on  maritime  torts  because  of  the  con- 
stitutional mandate  of  uniformity. 

All  of  the  reported  Tort  Act  cases  involving  mari- 
time torts  are  in  accord  with  this  analysis.  In  Somer- 
set Seafood  Co.  v.  United  States,  193  F.  2d  631  (C.A. 
4),  for  example,  suit  was  brought  under  the  Act  to  re- 
cover damages  for  the  loss  of  the  plaintiff's  vessel, 
which  allegedly  had  sunk  as  the  result  of  the  negligent 
marking  by  the  United  States  of  a  wreck  located  in 
navigable  waters  within  the  territorial  limits  of  Vir- 
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ginia.  On  its  determination  that  the  loss  had  been 
proximately  caused  by  negligence  on  the  part  of  both 
the  Government  and  the  navigator  of  the  vessel,  the 
Fourth  Circuit  applied  the  divided  damages  rule  pecu- 
liar to  admiralty  law.  Referring,  inter  alia,  to  South- 
ern Pacific  V.  Jensen,  supra,  the  court  reasoned  that, 
with  respect  to  torts  wdthin  the  admiralty  and  mari- 
time jurisdiction,  Virginia  hvw  of  necessity  adopts 
that  rule. 

In  Russell,  Poling  dc  Co.  v.  United  States,  140  F. 
Supp.  890  (S.D.N.Y.)  the  plaintiff  sought  to  recover 
under  the  Tort  Act  for  the  stranding  of  their  barge 
while  under  tow  in  navigable  waters  within  New  York. 
The  Government  filed  a  conditional  third  party  com- 
plaint against  the  tug  owner  for  contribution  and  the 
latter  moved  for  judgment  on  the  pleadings;  asserting 
that  New^  York  law  applied  and  that  under  that  law 
there  is  no  right  of  contribution  between  joint  tort 
feasors.  Denying  the  motion,  the  court  stated  [140 
F.  Supp.  at  892] : 

It  is  true  that  the  plaintiffs'  claim  against  the 
United  States  of  America  under  the  Federal  Tort 
Claims  Act  is  to  be  determined  "in  accordance 
with  the  law  of  the  place  where  the  act  or  omission 
occurred."  However,  the  claim  here  asserted  by 
the  plaintiffs  for  damages  to  the  barge  through 
stranding  is  a  maritime  tort.  The  third  party 
claim — that  of  fault  of  Connors  while  it  was  tow- 
ing the  barge  in  the  channel — likewise  is  a  mari- 
time claim.  Since  the  claims  asserted  are  mari- 
time torts,  substantive  admiralty  principles  Avould 
be  applied  by  the  New  York  courts  and  this  would 
include  the  right  of  contribution  where  admiralty 
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permits  it  between  joint  tort  feasors  [Citing  inter 
alia,  Hatvn  v.  Pope  ct  Talhot,  Inc.,  supra]. 

See  also  State  Road  Department  v.  United  States,  78 
F.  Supp.  278,  280  (N.D.  Fla.)  ;  Moran  v.  United  States, 
102  F.  Supp.  275,  278-279  (D.  Conn.). 

D//e  V.  United  States,  210  F.  2d  123  (C.A.  6),  cited  by 
appellant,  is  hardly  to  the  contrary.  The  question  as 
to  whether  Kentucky  law^  inconsistent  with  the  general 
maritime  law  could  be  applied  was  not  even  mentioned, 
let  alone  decided.  Indeed,  that  question  was  not  before 
the  court  since  the  plaintiff  there  relied  entirely  on  an 
alleged  violation  of  the  common  law  standard  of  care, 
which  is  accepted  by  Kentucky  and  maritime  law  alike. 

II 

Even  Were  There  No  Constitutional  Obstacle  to  Its  Application, 
the  Employers'  Liability  Act  Would  Not  Govern  Here 

Even  if  there  were  no  constitutional  prohibition 
against  the  application  of  the  Oregon  Employers'  Lia- 
bility Act  in  the  circimistances  of  this  case,  appellant's 
position  would  not  be  improved.  By  its  terms,  and 
as  construed  by  the  Oregon  Supreme  Court,  the  cover- 
age of  the  act  in  no  event  would  extend  to  the  situation 
at  bar. 

1.  The  rejDair  and  construction  work  called  for  by 
the  contract  was  entirely  under  the  supervision,  con- 
trol and  direction  of  Larson,  the  decedent's  employer. 
Larson  was  not  only  under  a  duty  to  supply  all  neces- 
sary equipment  and  labor  but,  additionally,  he  had  the 
sole  voice  with  respect  to  "the  details,  manner,  [and] 
method  by  which  the  work  under  the  contract  was  to 
be  accomplished"  (R.  58).  For  its  part  the  Govern- 
ment possessed  the  right  merely  to  insure  that  the 
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'* general  result  [was]  in  conformity  with  the  contract's 
specifications"  (R.  58). 

As  thus  contemplated  by  the  contract,  the  United 
States  at  no  time  assumed  an  active  role  in  either  the 
formulation  or  the  execution  of  the  sounding  operation 
which  lead  to  the  death  of  appellant's  decedent.  At 
the  outset,  it  was  Larson  that  decided  that  soundings 
should  be  taken ;  the  contract  specifications  neither  re- 
quired nor  referred  to  such  a  course  of  action  in  the 
project  area  (R.  54).  Having  made  this  decision,  Lar- 
son then  determined  for  himself  both  how  the  operation 
was  to  be  conducted  and  that  it  involved  no  undue 
risk  to  the  personnel  involved  (R.  54-55,  58).  Specifi- 
cally, Larson  (1)  determined  that  the  soundings  would 
be  taken  in  Bay  9  off  the  side  of  a  barge ;  (2)  concluded 
that  only  the  gates  in  Bays  9  and  10  need  be  closed 
for  this  purpose;  and  (3)  dispatched  his  superintend- 
ent on  a  reconnaissance  mission  to  insure  that  the 
operation,  as  planned,  could  be  safely  conducted 
(R.  54-55).  Larson  did  not  seek  the  Government's 
opinion  as  to  the  safety  of  the  operation;  to  the  con- 
trary, the  construction  project  engineer's  participation 
was  limited  to  receiving,  and  f  orw^arding  to  the  operat- 
ing personnel  of  the  dam,  the  Larson  request  that  the 
gates  in  Bays  9  and  10  be  closed  (R.  54-55).  That 
request  was  honored  (R.  54). 

Insofar  as  the  execution  of  the  o])eration  was  con- 
cerned, Larson  selected  the  tug  and  barge  to  be  utilized 
(R.  55,  58).  He  also  selected  the  captain  and  other 
members  of  the  tug's  crew,  as  well  as  the  personnel 
comprising  the  sounding  party  (which  was  in  charge 
of  a  civil  engineer  in  Larson's  employ)  (R.  55,  58-59). 
And  Larson,  or  his  representative,  directed  the  method 
by  which  the  tug  and  barge  were  to  be  fastened  together 
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and  formulated  the  route  that  the  unit  was  to  take 
in  reaching  the  situs  of  the  proposed  soundings  (R. 
55-56,  58). 

2.  The  keystone  of  the  Employers'  Liability  Act  is 
O.R.S.  654.305,  infra,  p.  36,  wliich  provides  in  relevant 
part : 

Generally,  all  owners,  contractors  of  subcon- 
tractors and  other  persons  having  charge  of,  or 
responsihle  for,  any  work  involving  a  risk  or  dan- 
ger to  the  employes  or  the  public,  shall  use  every 
device,  care  and  precaution  which  it  is  practicable 
to  use  for  the  protection  and  safety  of  life  and 
limb    *    *    *.     [Emphasis  supplied.] 

And  O.R.S.  654.310,  infra,  p.  36,  dealing  with  the  pro- 
tective measures  to  be  observed  regarding  dangerous 
machines,  equipment  and  devices,  begins  with: 

All  owners,  contractors,  subcontractors  or  per- 
sons whatsoever,  engaged  in  the  construction,  re- 
pairing, alteration,  removal  or  painting  of  any 
building    *    *    *.     [Emphasis  supplied.] 

On  its  face,  then,  the  statute  imposes  a  special  duty 
only  upon  those  who,  unlike  the  Government  here,  are 
actually  engaged  in  the  work  which  subjects  the  em- 
ployees to  danger,  or  are  in  charge  of  it. 

In  Warner  v.  Synnes,  114  Or.  451,  230  Pac.  362,  235 
Pac.  305,  the  defendant  lumber  company  had  retained 
the  plaintiff's  employer,  Synnes,  as  an  independent  con- 
tractor to  do  repair,  alteration  and  construction  work  on 
the  lumber  company's  premises.  As  is  true  of  the  Gov- 
ernment here  (R.  58),  the  lumber  company  did  not  exer- 
cise control  over  the  work  of  the  independent  contractor 
but,  rather,  was  interested  only  in  the  result.     The 
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company  did,  however,  furnisli  certain  equipment  to 
Synnes,  including  a  rope  which  was  used  by  the  latter 
on  a  scaffold.  Injured  when  the  rope  broke,  the  plain- 
tiff brought  suit  against  the  lumber  company  under 
the  Employers'  Liability  Act;  the  complaint  alleging 
that  the  company  (1)  had  failed  to  provide  a  safe 
place  to  work;  (2)  had  allowed  an  unsuitable  rope  to 
be  used  in  the  construction  of  the  scaffold;  and  (3) 
had  failed  to  test  the  material  which  it  had  furnished 
to  the  contractor. 

In  reversing  a  jury  verdict  in  favor  of  the  plaintiff, 
the  Oregon  Supreme  Court  observed  [114  Or.  at  458] : 

It  is  well  settled  in  this  jurisdiction  that  where 
the  work  is  in  charge  of  a  contractor  and  the  party 
with  whom  he  contracts  is  concerned  only  in  the 
general  result  of  the  work  and  has  no  control  of 
the  details  and  manner  in  tvhich  the  work  shall 
he  accomplished  the  contractor  alone  is  responsible 
to  the  person  in  his  employ  who  is  injured  during 
the  progress  of  the  work.  .  .  .  The  reason  for 
making  the  contractor  alone  responsible  and  ex- 
onerating the  owner  with  whom  he  contracts  is 
that  the  owner  is  not  the  person  in  charge  of  the 
work  and  so  is  not  responsible  for  the  injury  com- 
l^lained  of.     [Emphasis  supplied.] 

The  Court  added  that  [114  Or.  at  458] : 

The  mere  retention  by  the  owner  of  the  right  to 
inspect  as  it  progressed  for  the  purpose  of  deter- 
mining whether  it  was  completed  according  to 
plans  and  specifications  does  not  operate  to  create 
the  relationship  of  master  and  servant  between  the 
o^vner  and  those  engaged  on  such  work. 
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Cf.  Lawton  v.  Morgan,  Fliedner  mid  Boyce,  66  Or. 
292,  131  Pac.  314,  134  Pac.  1037;  Tamm  v.  Savset,  67 
Or.  292,  135  Pac.  868. 

3.  Notwithstanding  Warner  v.  Synnes,  supra,  ap- 
pellant argues  that  it  is  totally  irrelevant  that  the 
Government  was  not  engaged  in,  in  charge  of  or  re- 
sponsible for  the  sonnding  expedition.  His  theory 
seemingly  is  that  it  is  sufficient  that  employees  of  the 
United  States  operated  the  spillway  dam  and  its  gates. 

A  sufficient  answer  is  that  this  line  of  argument 
totally  ignores  the  fact  that  Larson's  control  over  the 
manner  in  which  the  expedition  was  to  be  conducted 
extended  to  the  matter  of  the  number  of  dam  gates 
that  were  to  remain  open  while  the  soundings  were 
taken  (and,  therefore,  the  amount  of  water  which  was 
being  discharged).  The  determination  that  only  the 
gates  in  Bays  9  and  10  would  be  closed  was  made  by 
Larson  on  the  basis  of  his  superintendent's  recon- 
naisance  trip  and  his  own  knowledge  (not  shared  by 
the  Government)  of  the  intimate  details  of  the  opera- 
tion and  the  precise  nature  of  the  equipment  which  was 
to  be  utilized.  And,  appellant  himself  places  consider- 
able emphasis  on  the  evidence  that,  had  Larson  re- 
quested that  an  additional  gate  be  closed,  that  request 
undoubtedly  would  have  been  honored. 

Appellant  can  point  to  no  Oregon  decision  under 
the  Act  in  which  an  owner  was  held  liable  to  an  em- 
ployee of  an  independent  contractor  in  circumstances 
where  the  contractor  possessed  anything  approaching 
Larson's  degree  of  responsibility  and  control  over 
every  detail  of  the  sounding  operation  and  the  con- 
ditions under  which  it  was  being  carried  out.  Even  a 
cursory  examination  of  the  cases  upon  which  he  relies 
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will  reflect  their  marked  difference  from  the  facts  of 
this  case. 

In  both  Rorvik  v.  Northern  Pacific  Lumber  Co.,  99 
Or.  58,  190  Pac.  331,  195  Pac.  163,  and  Pacific  States 
Lumber  Co.  v.  Bargar,  10  F.  2d  335  (C.A.  9),  for  ex- 
ample, the  statute  was  held  applicable  because  the 
jDlaintiff's  employer  and  the  defendant  were  actively 
engaged  in  a  common  pursuit  and  there  was  an  inter- 
mingling of  the  two  sets  of  employees.  Cf.  Drefs  v. 
Holman  Transfer  Co.,  130  Or.  452,  280  505.  And,  in 
Walter  v.  Dock  Commission,  126  Or.  487,  266  Pac.  634, 
270  Pac.  778,  the  accident  occurred  by  reason  of  an 
affirmative  act  of  the  defendant  in  the  course  of  its 
work  (i.e.,  the  ejection  of  the  railroad  car).  This  act 
Avas  done  without  even  the  knowledge  of  any  individual 
engaged  in  the  work  being  performed  by  the  decedent. 
Further,  decedent's  emploj^er  was  not  an  independent 
contractor  of  the  defendant  and,  unlike  Larson,  pos- 
sessed no  control  whatsoever  over  the  maimer  in  which 
the  railroad  equipment  was  handled.  Again,  the  only 
affirmative  action  taken  by  Government  employees 
which  in  any  way  affected  appellant's  decedent  was  the 
closing  of  those  gates  which  the  persons  engaged  in, 
responsible  for  and  in  charge  of  the  sounding  operation 
deemed  necessary  for  the  safety  of  decedent  and  the 
other  personnel  involved. 

4.  While  it  was  not  necessary  for  the  District  Court 
to  reach  the  question,  it  is  worthy  of  note  that  the 
record  does  not  support  appellant's  contention  that 
there  was  a  violation  by  the  Goverimient  of  the  stand- 
ard of  care  prescribed  by  the  Employers'  Liability  Act. 
Appellant  asserts  (Br.  ]).  26)  that  the  Act  imposed  a 
duty  upon  the  United  States  either  (1)  to  close  addi- 
tional gates,  or  (2)  to  warn  Larson  as  to  the  alleged 
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"dangerous  condition  created  by  the  turbulent  waters  in 
the  inunediate  vicinity  of  [Bay  9] ".  But,  as  the  court 
below  found  "[t]he  turbulent  condition  of  the  water 
in  the  spillway  basin  was  open,  apparent  and  obvious 
to  all,  including  the  independent  contractor,  the  opera- 
tor of  the  tug  boat  and  the  other  employees  of  the 
independent  contractor"  (R.  57).  The  court  addition- 
ally found  that  "[t]he  difference  in  the  elevation  of 
the  water  in  the  turbulent  area  opposite  the  open  gates, 
as  compared  with  the  area  opposite  the  closed  gates  in 
the  spillway  basin  was  also  visible  and  obvious" 
(R.  57). 

In  view  of  these  findings,  coupled  with  the  trip  made 
by  the  Larson  superintendent  for  the  sole  purpose  of 
determining  whether  the  soundings  could  1)e  taken 
safely,  no  duty  to  warn  could  possibly  have  arisen, 
undei-  the  Act  or  otherwise  (cf.  p.  32,  infra).  Larson's 
information  as  to  the  turbulent  nature  of  the  waters, 
and  the  significance  thereof  in  terms  of  the  safe  conduct 
of  the  sounding  operation,  was  superior  to  that  of  the 
Government. 

Ill 

The  District  Court's  Finding  that  There  Was  No  Negligence 
on  the  Part  of  Government  Employees  Is  Not  "Clearly 
Erroneous" 

The  District  Court's  conclusion  that  appellant  had 
not  established  liability  under  the  Oregon  Wrongful 
Death  Act  was  grounded  upon  its  ultimate  finding  that 
"[n]  either  the  United  States  nor  any  of  its  agents 
or  employees  was  guilty  of  any  negligent  or  wrongful 
act  or  omission  proximately  causing  the  death  of  [ap- 
pellant's decedent]  "  (R.  59).  Challenging  this  critical 
finding,  appellant  insists  that  whether  the  Government 
was  negligent  or  not  is  a  question  of  law,  and  not  of  fact. 
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But,  as  this  Court  observed  in  the  very  case  upon  which 
aiDpellant  relies  in  making  this  assertion  [United  States 
V.  Marshall,  230  F.  2(i  183, 187] : 

Negligence  is  ordinarily  a  question  of  fact  to  be 
resolved  by  the  trier  of  fact  (citing  cases).  It  is 
only  v^here  the  facts  are  undisputed  and  w^here  but 
one  reasonable  conclusion  can  be  drawn  therefrom 
that  negligence  becomes  a  question  of  law  (citing 
cases).  If  the  finding  of  [no]  negligence  is  sup- 
ported by  substantial  evidence  considered  in  the 
light  most  favorable  to  the  prevailing  party,  then 
it  should  be  sustained.    [Emphasis  in  original.] 

Cf.  Brady  v.  Oregon  Lumber  Co.,  117  Or.  188,  243,  Pac. 
96;  Allison  v.  Davidson,  173  Or.  244,  141  P.  2d  530; 
Jackson  v.  Sumter  Valley  By.  Co.,  50  Or.  455,  93  Pac. 
356." 

Measured  by  this  standard,  which  is  in  essence  the 
"clearly  erroneous"  test  provided  by  Rule  52(a)  of  the 
Federal  Rules  of  Civil  Procedure,  the  findings  below 
are  invulnerable  to  attack.  The  record  reflects  that, 
if  there  w^as  negligence  at  all,  it  was  on  the  ])art  of 
Larson — who  (1)  had  total  direction  of  the  work  in 
wdiich  appellant  was  engaged  (including  the  manner 
in  which,  and  the  conditions  under  which,  it  was  to  be 
performed) ;  and  (2)  had  made  the  decision  that  the 
dictates  of  safety  required  the  closing  of  no  further 
gates. 

That  the  United  States  cannot  be  held  for  the  negli- 
gence, if  any,  of  Larson  is  not  open  to  question.  Apart 
from  the  general  rule  that  an  employer  is  not  responsi- 


^^  The  cited  Oregon  cases  are  to  the  same  effect.  In  any  event,  as 
this  Court  very  recently  re-emphasized,  the  federal  courts  arc  not 
bound  by  the  scope  of  review  pertaining  in  state  courts.  Grenier  v. 
Harley,  250  F.  2d  539,  542. 
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Ijle  for  the  negiigeiice  of  its  independent  contractors/^ 
the  Congressional  definition  of  "employee  of  the  Gov- 
ernment" for  the  purposes  of  Section  1346(b)  expressly 
excludes  ofi&cers,  employees  or  persons  acting  on  behalf 
of  contractors  with  the  United  States.  Cf.  United 
States  V.  HuJh  195  F.  2d  64,  66  (C.A.  1)  ;  Strangi  v. 
United  States,  211  F.  2d  305  (C.A.  5)  ;  State  of  Mary- 
land for  Use  of  Pumphrey  v.  Manor  Real  Estate  and 
Trust  Co.,  176  F.  2d  414  (C.A.  4).^' 


'^-Restatement  of  the  Law  of  Agency,  §  250. 

^^As  part  of  its  general  discussion  of  the  waiver  of  the  Govern- 
ment's immunity  from  suit  in  tort,  the  First  Circuit  observed  in 
United  States  Y.Hull,  supra,  195  F.  2d  at  67: 

[Tjhere  are  certain  cases  where  under  local  law  a  private  per- 
son may  be  liable  for  injuries  resulting  from  the  negligence  of 
a  carefully  selected  independent  contractor.  Restatement  of 
Torts  §  416  et  seq.  Presumably  the  United  States  would  not  be 
subject  to  liability  in  such  a  case  under  the  Federal  Tort  Claims 
Act,  for  it  may  well  be  that  the  negligent  independent  contrac- 
tor would  not  be  deemed  an  "employee"  of  the  government 
within  the  meaning  of  Section  1346(b). 

In  Oregon  an  employer  is  liable  for  the  negligence  of  an  independ- 
ent contractor  only  in  circumstances  where  the  work  being  performed 
is  necessarily  attended  with  danger,  however  skillfulty  performed.  If 
the  work  to  be  performed  by  the  independent  contractor  may  be 
safely  done  in  the  exercise  of  reasonable  care  (though  in  the  absence 
of  such  care  injurious  consequences  may  result)  then  the  contractor 
alone  is  liable.  Persons  v.  Raven,  187  Or.  1,  207  P.  2d  1051 ;  Winne- 
ford  V.  MacLoad,  68  Or.  301,  136  Pac.  25;  Dibert  v.  Gubisch,  74  Or. 
64,  144  Pac.  1184;  Oregon  Fisheries  Co.  v.  Elmore  Packing  Co.,  69 
Or.  340,  138  Pac.  862.  Since,  in  the  Dibert  and  Winneford  cases,  the 
court  held  that  blasting  operations  utilizing  high  explosives  were  not 
"necessarily  attended  with  danger"  so  as  to  render  the  employer  of 
the  contractor  liable,  appellant  cannot  be  heard  to  assert  that  this 
case  comes  within  the  narrow  exception  to  the  general  rule  of  non- 
liability. 

That  the  admiralty  law  does  not  impose  liability  upon  an  employer 
of  an  independent  contractor  for  the  latter's  negligence  is  also  clear. 
See  e.g.,  Bettis  v.  Frederick  Leyland  &  Co.,  153  Fed.  571  (C.A.  5)  ; 
Navigazione  Alta  Italia  v.  Vale,  221  Fed.  413  (C.A.  5) ;  The  Clan 
Graham,  163  Fed.  961  (D.  Ore.). 
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Appellant's  reliance  on  Section  343  of  the  Restate- 
ment of  the  Law  of  Torts,  for  the  proposition  that  the 
United  States  was  under  a  connnon  law  duty  to  close 
additional  spillway  gates  in  the  area  of  Bay  9,  or  to 
warn  Larson  of  the  dangers  allegedly  inherent  in  the 
turbulent  condition  of  the  water,  is  difficult  to  under- 
stand. That  Section  (which,  as  appellant  correctly 
observes,  represents  Oregon  law)  provides  that  "[a] 
possessor  of  land  is  subject  to  liability  for  bodily  harm 
caused  to  business  visitors  by  a  natural  or  artificial  con- 
dition thereof  if,  but  only  if,  he  "  *  *  (b)  has  no  reason 
to  believe  that  they  will  discover  the  condition  or  realize 
the  risk  involved  therein"  [Emphasis  supplied].  It 
cannot  possibly  be  said  that  the  Government  had  no 
reason  to  believe  that  Larson  and  his  employees  would 
discover  the  turbulent  condition  of  the  water  when,  as 
the  court  below  found,  that  condition  was  ''open,  ap- 
parent, and  obvious  to  all."  And,  in  view  of  the  recon- 
naisance  trij)  undertaken  by  Larson's  superintendent 
— in  the  very  area  in  which  the  accident  occurred  and 
imder  similar  conditions — appellant  cannot  seriously 
contend  that  the  Government  knew,  or  should  have 
known,  that  Larson  and  his  employees  did  not  fully 
appreciate  any  dangers  that  may  have  been  involved 
in  the  carrying  out  of  the  sounding  operation.  Surely, 
as  implicitly  recognized  by  the  court  ])elow,  the  Govern- 
ment had  every  right  to  assume  that  the  Larson  super- 
intendent was  capable  of  ascertaining  the  degree  of 
safety  of  the  scheme  conceived  by  Larson  for  the  taking 
of  soundings  by  his  own  employees.  After  all,  his 
reconnaisance  trip  was  made  for  that  very  jDurpose. 

In  these  circumstances,  we  find  it  equally  difficult  to 
comprehend  appellant's  reliance  upon  Bye  v.  Vnited 
States,  210  F.  2d  123  (C.A.6).  In  that  case,  the  evidence 
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reflected  that  the  cuiiditioii  wliicli  occasioned  the  acci- 
dent was  difficult,  if  not  impossible,  to  perceive  at  any 
distance,  and  that,  as  to  the  operators  of  small  craft  in 
the  vicinity  of  the  dam,  it  represented  a  latent  hazard. 
Referring  to  the  testimony  adduced  at  trial,  the  Sixth 
Circuit  pointed  out  that  ' '  the  public  never  knows  when 
it  [the  dam]  is  open  or  closed"  (210  F.  2d  at  127),  and 
''at  a  point  from  1000  to  2500  feet  away  from  the  dam, 
a  person  could  not  tell  when  the  wickets  were  open  by 
seeing  merely  the  one  sign  on  the  Pennsylvania  Rail- 
road bridge"  (id.  at  127). 

Nor  is  there  anything  in  appellant's  quotation  from 
Hicks  V.  Peninsula  Ltunher  Co.,  109  Or.  305,  220  Pac. 
133,  which  detracts  from  the  propriety  of  the  findings 
below.  In  actuality,  the  Hicks  case  serves  to  bring 
into  still  sharper  focus  the  lack  of  merit  to  appellant's 
attack  upon  them. 

There,  the  plaintiff's  employer,  an  independent  con- 
tractor, had  been  retained  to  install  a  so-called  mud- 
drum  beneath  boilers  in  the  defendant's  factory.  The 
contract  required  the  defendant,  before  the  work  com- 
menced, to  disconnect  the  pipe  leading  from  the  mud- 
drum  to  a  "blow-oif  "  tank  located  outside  the  building. 
The  purpose  of  this  requirement  was  to  insure  that  live 
steam  emitted  from  the  tank  did  not  back  up  the  pipe 
into  the  mud-drum  while  the  work  was  in  progress. 

The  defendant  disconnected  the  pipe.  Subsequently, 
however,  it  was  reconnected  by  the  defendant  without 
the  knowledge  of  the  plaintiff  or  any  other  employee 
of  the  contractor.  Still  later,  while  the  plaintiff  was 
working  inside  the  drum,  an  employee  of  the  defendant, 
without  ascertaining  whether  the  valves  in  the  recon- 
nected pipe  were  close,  caused  live  steam  to  be  ejected 
from  a  boiler.    This  steam  passed  throught  the  "blow- 
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off"  tank  and  backed  up  into  the  pipe  leading  to  the 
mud-drum.  Because  the  valves  were  open,  the  steam 
eventually  reached  the  mud-drum  and  seriously  scalded 
the  plaintiff. 

On  these  facts,  the  Oregon  court  held  that  the  ques- 
tion of  the  defendant's  negligence  was  for  the  trier  of 
fact.  In  view  of  that  holding,  appellant  cannot  assert 
that  the  finding  of  the  court  below  was  "clearly  erro- 
neous"; i.e.,  that  the  Government  was  negligent  as  a 
matter  of  law. 

CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  submitted 
that  the  judgment  below  should  be  affirmed. 

George  Cochran  Doub, 
Assistant  Attorney  General. 

C.   E.   LiTCKEY, 

United  States  Attorncij. 
Samuel  D.  Slade, 
Alan  S.  Rosenthal, 
Attorneys,  Department  of  Justice. 

March,  1958. 
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APPENDIX 

1.  The    relevant    provisions    of    the    Federal    Tort 
Claims  Act  are  as  follows : 

28  U.S.C.  1346(b). 

Subject  to  the  provisions  of  Chapter  171  of  this 
title,  the  district  courts,  together  with  the  District 
Court  for  the  Territory  of  Alaska,  the  United 
States  District  Court  for  the  District  of  the  Canal 
Zone  and  the  District  Court  of  the  Virgin  Islands, 
shall  have  exclusive  jurisdiction  of  civil  actions 
on  claims  against  the  United  States,  for  money 
damages,  accruing  on  and  after  January  1,  1945, 
for  injury  or  loss  of  property,  or  personal  injury 
or  death  caused  by  the  negligent  or  wrongful  act 
or  omission  of  any  employee  of  the  Government 
while  acting  within  the  scope  of  his  office  or  employ- 
ment, under  circumstances  where  the  United  States, 
if  a  private  person,  would  be  liable  to  the  claimant 
in  accordance  with  the  law  of  the  place  where  the 
act  or  omission  occurred. 


28  U.S.C.  2671. 

As  used  in  this  chapter  and  sections  1346(b)  and 
2401(b)  of  this  title,  the  term— 

''Federal  agency"  includes  the  executive  depart- 
ments and  independent  establishment  of  the  United 
States,  and  corporations  primarily  acting  as,  in- 
strumentalities or  agencies  of  the  United  States 
but  does  not  include  any  contractor  with  the  United 
States. 

"Employee  of  the  government"  includes  officers 
or  employees  of  any  federal  agency,  members  of 
the  military  or  naval  forces  of  the  United  States, 
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and  persons  acting  on  behalf  of  a  federal  agency 
in  an  official  capacity,  temporarily  or  permanently 
in  the  service  of  the  United  States,  whether  with 
or  without  compensation. 


28  U.S.C.  2674. 

The  United  States  shall  be  liable,  respecting  the 
provisions  of  this  title  relating  to  tort  claims,  in 
the  same  manner  and  to  the  same  extent  as  a  pri- 
vate individual  under  like  circumstances,  but  shall 
not  be  liable  for  interest  prior  to  judgment  or  for 
punitive  damages. 

2.  The  Oregon  Employers'  Liability  Act  provides  as 
follows : 

654.305  Protection  and  safety  of  persons  in  haz- 
ardous employment  generally.  Generally,  all  own- 
ers, contractors  or  subcontractors  and  other  per- 
sons having  charge  of,  or  responsible  for,  any  work 
involving  a  risk  or  danger  to  the  employes  or  the 
public,  shall  use  every  device,  care  and  precaution 
which  it  is  practicable  to  use  for  the  protection 
and  safety  of  life  and  limb,  limited  only  by  the 
necessity  for  preserving  the  efficiency  of  the  struc- 
ture, machine  or  other  apparatus  or  device,  and 
without  regard  to  the  additional  cost  of  suitable 
material  or  safety  appliance  and  devices. 

654.310  Protective  measures  to  he  observed  re- 
garding certain  macliines,  equipment  and  devices 
irliich  are  dangerous  to  employes.  All  owners, 
contractors,  subcontractors  or  persons  whatsoever, 
engaged  in  the  construction,  repairing,  alteration, 
removal  or  painting  of  any  building,  bridge,  via- 
duct or  other  structure,  or  in  the  erection  or  oper- 


37 

atiou  of  any  machinery,  or  in  the  manufacture, 
transmission  and  use  of  electricity,  or  in  the  manu- 
facture or  use  of  any  dangerous  appliance  or  sub- 
stance, shall  see  that : 

(1)  All  metal,  wood,  rope,  glass,  rubber,  gutta 
percha  or  other  material  whatever,  is  carefully 
selected  and  inspected  and  tested,  so  as  to  detect 
any  defects. 

(2)  All  scaffolding,  staging,  false  work  or  other 
temporary  structure  is  constructed  to  bear  four 
times  the  maximum  weight  to  be  sustained  by  said 
structure,  and  such  structure  shall  not  at  any  time 
be  overloaded  or  overcrowded. 

(3)  All  scaffolding,  staging  or  other  structure 
more  than  20  feet  from  the  ground  or  floor  is 
secured  from  swaying  and  provided  with  a  strong 
and  efficient  safety  rail  or  other  contrivance,  so  as 
to  prevent  any  person  from  falling  therefrom. 

(4)  All  dangerous  machinery  is  securely  covered 
and  protected  to  the  fullest  extent  that  the  proper 
operation  of  the  machinery  permits. 

-  (5)  All  shafts,  wells,  floor  openings  and  similar 
places  of  danger  are  inclosed. 

(6)  All  machinery  other  than  that  operated  by 
hand  power,  whenever  necessary  for  the  safety  of 
persons  employed  in  or  about  the  same  or  for  the 
safety  of  the  general  public,  is  provided  with  a 
system  of  communication  by  means  of  signals,  so 
that  at  all  times  there  may  be  prompt  and  efficient 
communication  between  the  employes  or  other  per- 
sons and  the  operator  of  the  motive  power. 

(7)  In  the  transmission  and  use  of  electricity  of 
a  dangerous  voltage,  full  and  complete  insulation  is 
provided  at  all  points  where  the  public  or  the  em- 
ployes of  the  owner,  contractor  or  subcontractor 
transmitting  or  using  the  electricity  are  liable  to 


come  in  contact  with  the  wire,  and  dead  wires  are 
not  mingled  with  live  wires,  nor  strung  upon  the 
same  suj^port,  and  the  arms  or  supports  bearing 
live  wires  are  especially  designated  by  a  color  or 
other  designation  which  is  instantly  apparent. 

(8)  Live  electrical  wires  carrying  a  dangerous 
voltage  are  strung  at  such  distance  from  the  poles 
or  supports  as  to  permit  repairmen  to  freely  engage 
in  their  work  without  danger  of  shock. 

654.315  Persons  in  charge  of  tvork  to  see  that 
ORS  654.305  to  654.335  is  complied  with.  The  own- 
ers, contractors,  subcontractors,  foremen,  archi- 
tects or  other  persons  having  charge  of  the  partic- 
ular work,  shall  see  that  the  requirements  of  ORS 
654.305  to  654.335  are  comiDlied  with. 

654.320  Who  considered  agent  of  owner.  The 
manager,  superintendent,  foreman  or  other  person 
in  charge  or  control  of  all  or  part  of  the  construc- 
tion, works  or  operation  shall  be  held  to  be  the 
agent  of  the  employer  in  all  suits  for  damages  for 
death  or  injury  suffered  by  an  employe. 

654.325  Who  may  prosecute  damage  action  for 
death;  damages  tinlimited.  If  there  is  any  loss  of 
life  by  reason  of  violations  of  ORS  654.305  to 
654.335  by  any  owner,  contractor  or  subcontractor 
or  any  person  liable  under  ORS  654.305  to  654.335, 
the  surviving  spouse  and  children  and  adopted 
children  of  the  person  so  killed  and,  if  none,  then 
his  or  her  lineal  heirs,  and,  if  none,  then  the  mother 
or  father,  as  the  case  may  be,  shall  have  a  right  of 
action  without  any  limit  as  to  the  amount  of 
damages  which  may  be  awarded.  If  none  of  the 
persons  entitled  to  maintain  such  action  reside 
within  the  state,  the  executor  or  administrator  of 
the  deceased  person  may  maintain  such  action  for 
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their  respective  benefits  and  in  the  order  above 
named. 

654.330  Felloiv  servant's  negligence  as  defense. 
In  all  actions  brought  to  recover  from  an  employer 
for  injuries  suffered  by  an  employe,  the  negligence 
of  a  fellow  servant  shall  not  be  a  defense  where  the 
injury  was  caused  or  contributed  to  by  any  of  the 
following  causes : 

(1)  Any  defect  in  the  structure,  materials, 
works,  plant  or  machinery  of  which  the  employer 
or  his  agent  could  have  had  knowledge  by  the  ex- 
ercise of  ordinary  care. 

(2)  The  neglect  of  any  person  engaged  as  super- 
intendent, manager,  foreman  or  other  person  in 
charge  or  control  of  the  works,  plant,  machinery 
or  appliances. 

(3)  The  incompetence  or  negligence  of  any  per- 
son in  charge  of,  or  directing  the  particular  work  in 
which  the  employe  was  engaged  at  the  time  of  the 
injury  or  death. 

(4)  The  incompetence  or  negligence  of  any  per- 
son to  whose  orders  the  employe  was  bound  to  con- 
form and  did  conform  and  by  reason  of  his  having 
conformed  thereto  the  injury  or  death  resulted. 

(5)  The  act  of  any  fellow  servant  done  in  obe- 
dience to  the  rules,  instructions  or  orders  given  by 
the  employer  or  any  other  person  who  has  authority 
to  direct  the  doing  of  said  act. 

654.335  Contributory  negligence.  The  contrib- 
utory negligence  of  the  person  injured  shall  not  be 
a  defense,  but  may  be  taken  into  account  by  the 
jury  in  fixing  the  amount  of  the  damage. 
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vs. 

United  States  of  America, 

Appellee. 


Upon  Appeal  From  the  United  States  District  Court  for  the 
Southern  District  of  California,   Central  Division. 


APPELLEE'S  BRIEF. 


Jurisdictional  Statement. 

This  is  an  appeal  from  a  judgment  of  the  United  States 
District  Court  for  the  Southern  District  of  California 
adjudging  appellant  to  be  guilty  of  Counts  Three  and 
Four  of  a  five-count  indictment  which  named  Edward 
Burton  as  a  co-defendant  [T.  19].^  Count  Three  charged 
appellant  with  the  sale  and  facilitation  of  sale  of  approxi- 
mately 283  grains  of  heroin  on  or  about  September  11, 
1956,  and  Count  Four  charged  appellant  with  the  sale 
and  facilitation  of  sale  of  approximately  223  grains  of 
heroin  on  or  about  September  26,  1956  [T.  3,  4].     Both 


^The    abbreviation    "T"    refers    to    the    Clerk's    "Transcript    of 
Record." 
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of  said  counts  are  charged  to  be  offenses  in  violation  of 
Title  21,  United  States  Code,  Section  174. 

The  violations  are  alleged  to  have  occurred  in  Los 
Angeles  County,  California,  and  within  the  Central  Divi- 
sion of  the  Southern  District  of  Cahfornia. 

Counts  One  and  Two  of  said  indictment  were  dismissed 
by  appellee  at  the  outset  of  trial  [T.  7],  and  appellant 
was  found  not  guilty  of  Count  Five  by  the  jury  [T.  5]. 

The  jurisdiction  of  the  District  Court  was  based  upon 
Title  18,  United  States  Code,  Section  3231.  This  court 
has  jurisdiction  to  entertain  this  appeal  and  to  review 
the  judgment  in  question  under  the  provisions  of  Title 
28,  United  States  Code,  Sections  1291  and  1294. 

Statement  of  the  Case. 
On  September  11,  1956,  Deputy  Sheriff  William  R. 
Farrington,  in  the  presence  of  other  narcotics  officers, 
made  a  phone  call  to  Edward  Burton,  at  the  latter's  home, 
and  made  arrangements  to  purchase  one  ounce  of  heroin 
from  Burton  at  France's  Drive-In  in  Los  Angeles  at 
7:00  P.M.  [R.  124,  125].'  Farrington  had  had  prior 
dealings  with  Burton  whereby  he  had  been  able  to  pur- 
chase narcotics  from  him  [R.  332].  Pursuant  to  the 
phone  call  Farrington,  after  apprising  the  other  officers 
of  the  arrangements,  met  Burton  at  the  drive-in  at  7:10 
P.M.  Under  the  surveillance  of  Deputy  Sheriff  Algy  F. 
Landry   and   Federal   Agent    Malcolm    P.    Richards    [R. 


^The  abbreviation  "R"   refers  to  the   "Reporter's  Transcript  of 
Proceedings." 
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178,  179,  250],  Burton  entered  Farrington's  car,  received 
$300  from  the  latter,  and  stated  that  he  would  return 
in  about  twenty  minutes.  Burton  then  left  the  area  by 
car  and  was  followed  by  Landry  and  another  officer  to 
appellant's  home  at  5226  West  20th  Street,  Los  Angeles. 
Richards  remained  with  Farrington  at  the  drive-in.  At 
appellant's  home  Burton  inquired  of  appellant  whether 
she  could  obtain  an  ounce  of  heroin.  Appellant  stated 
that  she  could,  made  a  phone  call,  and  left  with  Burton  in 
appellant's  car  [R.  70].  Landry  followed  them  but  lost 
appellant's  car  in  traffic.  Appellant  drove  to  Adams 
Boulevard,  temporarily  dropped  Burton  off,  picked  him 
up  again,  and  then  proceeded  further  down  Adams  Boule- 
vard where  she  alighted  from  the  car  and  picked  up  a 
package  [R.  70-72].  During  this  time.  Burton  turned  over 
part  of  the  money  received  from  Farrington  to  appellant 
[R.  73,  74].^  Appellant  then  drove  back  to  her  home 
where  she  and  Burton  separated.  Burton  returned  to 
France's  Drive-In  at  about  8:55  P.M.  and,  again  under 
the  surveillance  of  officers,  gave  the  package  which  ap- 
pellant had  picked  up  to  Farrington  [R.  73].  Said  pack- 
age consisted  of  a  glassine  bag  containing  283  grains  of 
heroin  which  the  officers  immediately  marked  for  identi- 
fication [R.  126,  195,  197]. 

Farrington    again   contacted    Burton   by    telephone   on 
September   24,    1956   and   arranged   to    meet    him    at   a 


^Page  74,  line  1,  of  Reporter's  Transcript  of  Proceedings  should 
read  "Hamer"  in  lieu  of  "him".  See  Reporter's  correcting  af- 
fidavit in  Appendix. 


Thrifty  Drug  Store  in  the  Venice  area  to  consummate 
another  purchase  of  heroin  [R.  127].  Burton  arrived  at 
about  11:35  A.M.  and  advised  Farrington  to  follow  him 
to  the  former's  home.  Farrington  complied,  and  under 
the  surveillance  of  following  officers,  went  to  Burton's 
home  at  1669  Indiana  Street  in  Venice  [R.  127,  183]. 
In  the  house,  Farrington  stated  that  he  wanted  an  ounce 
of  heroin  whereupon  Burton  made  a  phone  call  to  ap- 
pellant saying  "Hello  Eddie,  I  want  one"  and  inquiring 
if  she  "could  get  it"  [R.  75,  128,  169].  Appellant  in- 
formed Burton  that  she  didn't  know  but  would  try 
[R.  75].  Burton  then  informed  Farrington  to  meet  him 
at  the  aforementioned  drive-in  at  2 :30  P.M.  and  Far- 
rington thereupon  gave  Burton  $300  in  cash  which  had 
been  previously  dusted  with  a  fluorescent  powder  and 
whose  serial  numbers  the  narcotic  officers  had  previously 
recorded.  Farrington  left,  rejoining  the  surveilling  of- 
ficers, and  after  advising  them  of  the  situation,  proceeded 
to  the  drive-in  with  two  of  the  officers  while  Richards 
and  Deputy  Sheriff  Arthur  Gillette  remained  in  the  vicin- 
ity of  Burton's  home.  Burton  was  observed  by  Richards 
to  leave  his  house  at  about  1 :30  P.M.  and  was  followed 
by  the  latter  to  appellant's  home.  Appellant  was  present 
therein  and  after  informing  Burton  that  she  would  try 
to  locate  the  "fellow"  made  a  phone  call  but  "couldn't 
get  in  touch  with  him"  [R.  75,  76].  Burton  left  at  about 
2:30  P.M.  and,  under  Richard's  surveillance,  proceeded  to 
the  drive-in  where  he  informed  Farrington  that  it  would 
be  about  twenty  minutes.  Burton  then  returned  to  ap- 
pellant's home,  under  the  surveillance  of  Richards  and 
Landry.  At  about  3:00  P.M.  Burton,  accompanied  by 
appellant  and  Loretta  Rainey,  were  observed  by  the  of- 
ficers to  leave  appellant's  home  and  drive  off  in  Burton's 
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car.  Richards  followed  them  and  observed  appellant 
leave  the  car  on  South  Avalon  Boulevard  and  engage  a 
man  in  conversation.  At  43rd  Street  and  Central  Avenue, 
appellant  again  briefly  left  and  upon  her  return  informed 
Burton  that  she  still  couldn't  find  "him"  [R.  11\.  The 
group  then  continued  to  42nd  Place  where  Richard  ob- 
served appellant  enter  her  aunt's  house  at  856  E.  42nd 
Place. 

Upon  returning  in  10  minutes  appellant  advised  Burton 
that  she  would  "give  him  about  30  minutes"  and  "we  will 
go  over  on  35th  and  Normandie"  [R.  79].  In  proceed- 
ing to  said  location,  Burton  stopped  and  went  into  an 
auto  spare  parts  shop  on  Adair  and  St.  Pedro  Streets. 
There  is  no  evidence  in  the  record  supporting  appellant's 
statement  on  page  9  of  her  opening  brief  that  Burton  had 
a  package  when  returning  to  the  car  [R.  291,  316,  413]. 
At  35th  Street  and  Normandie  Avenue  appellant  was  ob- 
served by  Burton  (Richards  in  the  interim  having  lost 
Burton's  car  while  attempting  to  follow  from  the  auto 
shop)  to  go  to  the  corner  and  return  with  a  package  [R. 
80].  After  another  stop  at  Rainey's  house  the  group 
proceeded  to  appellant's  home  whereupon  Burton  left 
for  the  drive-in.  In  the  meantime,  he  had  given  appel- 
lant some  of  the  marked  money  received  from  Farrington 
[R.  82].  Arriving  at  the  drive-in  at  about  5:15  P.M., 
Burton  gave  Farrington  the  package  which  appellant  had 
picked  up  at  35th  Street  and  Normandie  Avenue  [R. 
80,  81],  and  was  placed  under  arrest  by  Farrington, 
Landry,  and  the  other  surveilling  officers.  Said  package 
consisted  of  a  glassine  bag  containing  222  grains  of 
heroin  which  was  marked  for  identification  by  the  of- 
ficers [R.  129,  198,  199].  They  found  $35.00  of  the 
marked  money  on  Burton's  person  and  he  at  that  time 


confirmed  to  Farrington,  Landry,  Richards,  and  the 
other  officers  that  he  had  given  the  balance  of  the  marked 
money  to  appellant  and  that  the  narcotics  previously  de- 
livered to  Farrington  had,  on  each  occasion,  been  obtained 
from  appellant  [R.  331,  335,  336].  Officer  Landry,  ac- 
companied by  other  officers,  proceeded  to  appellant's  home 
and  arrived  at  5 :40  P.M.  just  as  appellant  and  Rainey 
were  leaving  the  house.  As  appellant  and  Rainey  were 
coming  down  the  private  walk  of  the  premises  which  led 
to  the  street,  and  before  they  reached  the  public  sidewalk, 
the  officers  stopped  them  [R.  334,  335,  214].  Landry  ex- 
hibited his  credentials  to  appellant,  advised  her  that  she 
was  under  arrest  for  violation  of  the  federal  narcotic 
laws,  and  informed  her  of  constitutional  rights  [R.  214, 
215].  Rainey  was  not  placed  under  arrest  [R.  216]. 
Upon  being  informed  of  her  arrest,  appellant  told  the 
officers  to  come  into  her  house  because  she  didn't  "want 
the  neighbors  to  know  anything."  [R.  185,  399].  Ap- 
pellant then  opened  her  front  door,  which  was  apparently 
locked,  and  entered  her  home  followed  by  the  officers 
[R.  185].  Thereupon  appellant  drew  the  window  blinds 
and,  in  response  to  Landry's  query  whether  she  had  any 
money  on  her  person,  stated  that  she  did,  and  emptied 
the  contents  of  her  purse  on  a  table.  Among  the  con- 
tents the  officers  found  $30.00  of  the  fluorescently  dusted 
money,  which  a  check  of  the  serial  numbers  disclosed  had 
been  previously  given  to  Burton  by  Farrington.  Appel- 
lant's fingertips  were  similarly  found  to  be  fluorescent 
[R.  132]. 
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After  a  search  of  the  house  (which  is  not  material  to 
the  instant  appeal)  appellant  was  taken  to  the  Federal 
Building  in  Los  Angeles  where,  after  again  being  advised 
of  her  constitutional  rights,  appellant  told  the  officers 
that  on  September  24  she  had  phoned  one  "Roadbuddy" 
(later  identified  by  appellant  as  William  McHenry)  from 
her  aunt's  home  and  arranged  a  meeting  place;  that  she 
thereafter  met  said  individual  and  purchased  an  ounce  of 
heroin  from  him;  and  that  she  gave  him  $250  therefore 
but  that  he  returned  $30.00  of  said  sum  to  her  [R.  206- 
207,  272-276]. 

Statutes  Involved. 

So  far  as  pertinent  to  this  appeal,  Counts  Three  and 

Four  were  brought  under  Title  21,  United  States  Code, 

Section  174  which  in  pertinent  part  provides: 

"Whoever  fraudulently  or  knowing-ly  imports  or 
brings  any  narcotic  drug  into  the  United  States  or 
any  territory  under  its  control  or  jurisdiction,  con- 
trary to  law,  or  receives,  conceals,  buys,  sells,  or  in 
any  manner  facilitates  the  transportation,  conceal- 
ment, or  sale  of  any  such  narcotic  drug  after  being 
imported  or  brought  in,  knowing  the  same  to  have 
been  imported  contrary  to  law,  or  conspires  to  com- 
mit any  of  such  acts  in  violation  of  the  laws  of 
the   United   States,   shall   be   imprisoned. 

"Whenever  on  trial  for  a  violation  of  this  subdi- 
vision the  defendant  is  shown  to  have  or  to  have  had 
possession  of  the  narcotic  drug,  such  possession  shall 
be  deemed  sufficient  evidence  to  authorize  conviction 
unless  the  defendant  explains  the  possession  to  the 
satisfaction  of  the  jury." 


ARGUMENT. 

I. 

Appellant  Was  Not   Deprived   of  a   Trial  by  an 
Impartial  Jury. 

(1)  In    Non-capital    Offenses    There    Is    No    Constitutional 
Right  to  Advance   Information   About  the  Jury. 

The  basic  rule  relative  to  the  selection  of  juries  in  the 
Federal  system  was  expressed  by  the  United  States  Su- 
preme Court  in  Pointer  v.  United  States,  151  U.  S.  396, 
39  L.  Ed.  214  as  follows,  on  pages  407,  408: 

"But  Congress  has  not  made  the  laws  and  usages 
relating  to  the  designation  and  empanelling  of  jurors 
in  the  respective  state  courts  applicable  to  the  courts 
of  the  United  States,  except  as  the  latter  shall  by  gen- 
eral standing  rule  or  by  special  order  in  a  particular 
case  adopt  the  state  practice  in  that  regard.  United 
States  V.  Shackleford,  18  How.  588;  United  States 
V.  Richardson,  28  Fed.  Rep.  61,  69.  In  the  absence 
of  such  a  rule  or  order,  (and  no  such  rule  or  order 
appears  to  have  been  made  by  the  court  below,)  the 
mode  of  designating  and  empanelling  jurors  for  the 
trial  of  cases  in  the  courts  of  the  United  States  is 
within  the  control  of  those  courts,  subject  only  to 
the  restrictions  Congress  has  prescribed,  and,  also, 
to  such  limitations  as  are  recognized  by  the  settled 
principles  of  criminal  law  to  be  essential  in  securing 
impartial  juries  for  the  trial  of  oli'enses." 

The  sole  Congressional  restriction  applicable  to  advance 
service  of  jury  lists  is  contained  in  Title  18,  United  States 
Code,  Section  3432  wherein  provision  is  made  for  such 
advance    service    in    treason    and    other    capital    offenses. 


Since  its  inception  this  statute  has  been  uniformly  con- 
strued to  have  no  application  to  non-capital  offenses. 

United  States  v.  Williams,  Fed.  Cas.  No.   16709, 

28  Fed.  Cas.  646  (1804); 
United  States  v.   Van  Dusee,  140  U.  S.   169,  35 

L.  Ed.  399  (1890); 
Shelp  V.  United  States,  81  Fed.  694  (C.  C.  A.  9th, 

1897) ; 
Brown  v.  Johnson,  126  F.  2d  727  (C.  C.  A.  9th, 
1942),  cert.  den.  63  S.  Ct.  39,  317  U.  S.  627. 

Appellant  admits  that  at  common  law  foreknowledge 
of  the  jury  was  limited  to  capital  offenses  (Appl.  Op.  B. 
45,  47)*  and  that  there  is  no  constitutional  right  to  such 
foreknowledge  (Appl.  Op.  B.  49).  The  courts  are  in  ac- 
cord (see  United  States  v.  Van  Dusee,  supra). 

Accordingly,  in  non-capital  offenses,  "the  jury  list  can't 
be  required  and  need  not  be  furnished  in  advance  of 
trial"  (Hendrickson  v.  United  States,  249  Fed.  34  (C. 
C.  A.  4th,  1918),  at  p.  35) ;  and  it  has  been  held,  in  ac- 
cordance with  the  above  quoted  principle  of  Pointer  v. 
United  States,  supra,  that  the  District  Court  has  the  dis- 
cretionary power  in  non-capital  cases  to  promulgate  an 
order  forbidding  the  court  clerk  to  reveal  the  jury  list  in 
advance  of  trial  to  anyone  but  the  Marshal. 

Wilson  V.  United  States,  104  F.  2d  81  (C.  C.  A. 
5th,  1939),  cert.  den.  60  S.  Ct.  89,  308  U.  S. 
574; 


See 


Spivey  v.  United  States,  100  F.  2d  181  (C.  C.  A. 
5th,  1940),  cert.  den.  60  S.  Ct.  1079,  310  U.  S. 
631. 


*The  abbreviation  "Appl.  Op.  B."  refers  to  Appellant's  Opening 
Brief. 
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(2)  The  Action  of  the  Trial  Court  in  Denying  Appellant's 
Request  to  Personally  Voir  Dire  the  Jury  Did  Not  Deny 
to   Appellant   Any   Constitutional    Rights. 

The  trial  court  made  its  own  examination  of  the  pros- 
pective jurors,  advising  them  of  their  duties  as  jurors, 
and  questioning  them  for  possible  prejudice  [R.  6-15]. 
Although  the  court  did  not  allow  appellant's  counsel  to 
personally  voir  dire  the  jury  [R.  16],  the  court  did  pro- 
pound to  the  jury  all  inquiries  requested  by  appellant  [R. 
16-18,  22].  At  all  times  the  court  was  solicitous  in  behalf 
of  appellant  in  determining  whether  it  had  put  to  the 
jury  all  questions  desired  by  her  counsel  [R.  18,  20,  22,  24, 
32-35].  Appellant  now  complains  that  this  procedure 
violated  her  constitutional  rights. 

This  contention  has  been  consistently  held  to  be  with- 
out merit  {Ungerleider  v.  United  States,  5  F.  2d  604 
(C.  C.  A.  4th,  1925),  cert.  den.  269  U.  S.  574;  Murphy 
V.  United  States,  7  F.  2d  85  (C.  C.  A.  1st,  1925),  cert, 
den.  46  S.  Ct.  120,  269  U.  S.  584;  Kurczak  v.  United 
States,  14  F.  2d  109  (C.  C.  A.  6th,  1926);  Paschen  v. 
United  States,  70  F.  2d  491  (C.  C.  A.  7th,  1934) ;  Sead- 
lund  V.  United  States,  97  F.  2d  742  (C.  C.  A.  7th,  1938)), 
the  courts  stating  that  the  manner  in  which  the  examina- 
tion of  prospective  jurors  is  conducted  rests  in  the  dis- 
cretion of  the  trial  court. 

Speak  V.  United  States,  161  F.  2d  562  (C.  C.  A. 
10th,   1947); 

Murphy  v.   United  States,  supra. 
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Also  see  following  9th  Circuit  Cases: 

Bradshuzv  v.  United  States,  15  F.  2d  970  (C.  C.  A. 
9th,   1926); 

Bonness  v.  United  States,  20  F.  2d  754  (C.  C.  A. 

9th,  1927); 
Frederick  v.  United  States,  163  F.  2d  536  (C.  C.  A. 

9th,  1947),  cert.  den.  68  S.  Ct.  87,  332  U.  S. 

772. 

The  procedure  followed  by  the  trial  court  herein  is  not 
only  sanctioned  by  the  appellate  courts  (see  cases  cited 
supra),  but  is  expressly  provided  for  by  Rule  24(a) 
of  the  Federal  Rules  of  Criminal  Procedure. 

(3)  The  Government's  Possession  of  a  Loose-leaf  Book  Con- 
taining the  Names  of  Past  Jurors  in  Other  Cases  Did 
Not  Deprive  Appellant  of  a  Fair  Trial  by  an  Impartial 
Jury. 

During  the  time  that  peremptory  challenges  were  being 
exercised,  appellant's  counsel  approached  the  bench  and 
stated  to  the  trial  court  that  counsel  for  the  Government 
had  a  loose-leaf  book  which  he  referred  to  in  his  chal- 
lenging of  the  jury  [R.  27].  After  some  discussion 
concerning  same,  the  challenges  were  concluded,  and 
thereafter  appellant's  counsel  suggested  that  the  trial  court 
examine  said  book  in  camera  [R.  47].  Said  examination 
was  made  by  the  court  whereupon  the  court  found  that 
the  information  contained  therein  consisted  merely  of 
impressions  of  a  jury  gained  by  a  particular  Assistant 
United  States  Attorney  in  court  after  trial  of  a  case; 
that  it  did  not  consist  of  an  advance  jury  list;  and  that 
nothing  contained  therein  showed  any  impropriety  or  un- 
fair acquirement  of  knowledge  which  in  any  way  im- 
paired the  fair  impaneling  of  the  jury  in  this  case  [R. 
277-284]. 
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Appellant  now  contends,  without  citation  of  any  author- 
ity in  support  thereof,  that  the  Government's  possession 
of  said  book  created  a  situation  of  inequality  which  de- 
prived appellant  of  a   fair  trial  by  an  impartial  jury. 

In  Christ  off  el  v.  United  States,  171  F.  2d  1004 
(C.  C.  A.  D.  C,  1948),  a  similar  contention  was  made. 
There,  defendant's  counsel  advised  the  court  that  the 
Government's  counsel  had  additional  information  before 
him  with  reference  to  the  jurors,  and  moved  the  court 
for  a  copy  thereof  on  the  grounds  that  he  was  entitled 
to  the  benefit  of  the  same  information.  Counsel  also 
moved  the  court  to  have  the  jury  panel  disqualified.  In 
upholding  the  trial  court's  denial  of  said  motions  the 
appellate  court  stated  at  page  1006: 

"There  is  no  merit  in  the  contention  that  the  court 
should  have  disqualified  the  panel  or  should  have 
allowed  appellant's  counsel  to  examine  the  govern- 
ment's notes,  if  any,  concerning  it.  There  is  no  evi- 
dence, and  counsel  did  not  attempt  to  introduce  any, 
that  the  government  made  any  investigation,  to  say 
nothing  of  an  improper  one,  of  prospective  jurors. 
Counsel's  suggestion  of  what  he  thought  probable  is 
not  evidence.  The  Sinclair  case  [Sinclair  v.  United 
States'],  279  U.  S.  749,  49  S.  Ct.  471,  72>  L.  Ed. 
938,  63  A.  L.  R.  1258,  involved  offensive  shadowing 
of  jurors  during  a  trial  and  is  plainly  not  in  point. 
And  the  government  is  not  required  to  furnish  the 
defense  with  notes  it  may  have  made  for  use  in 
selecting  a  jury." 

Also   see : 

Best  V.  United  States,  184  F.  2d  131  (C.  C.  A. 
1st,  1950),  cert.  den.  340  U.  S.  939,  rehear,  den. 
341   U.   S.  907. 
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In  the  case  at  bar^  as  pointed  out  by  the  trial  court, 
there  is  also  no  evidence,  aside  from  counsel's  suggestion 
of  what  he  thought  probable,  that  any  improper  investi- 
gation of  prospective  jurors  was  made  or  that  the  jury 
was  not  impartial.  On  the  contrary,  the  impartiality  of 
the  jury  is  evidenced  by  their  acquittal  of  appellant  on 
Count  Five  of  the  indictment   [T.  5]. 

The  adequate  interrogation  of  prospective  jurors  by 
the  trial  court,  in  aid  of  appellant's  exercise  of  challenge 
[R.  6-18],  together  with  appellant's  failure  to  utilize  all 
available  challenges,  and  her  acceptance  of  the  jury  [R. 
34],  further  points  out  the  fairness  of  the  impaneling 
of  the  jury. 

11. 

Appellant's   Arrest  and   Subsequent   Search   Did   Not 

Violate  Her  Constitutional  Rights. 

(1)  The    Search    of    Appellant's    Person    Was    a    Lawful 
Incidence  of  Her  Legal  Arrest. 

Appellant  admits  that  the  search  in  issue  is  valid  if 
incident  to  a  lawful  arrest  (Appl.  Op.  B.  64).  She  fur- 
ther admits  that,  by  virtue  of  Title  26,  United  States 
Code,  Section  7607,  the  arrest  is  lawful  if  the  arresting 
officer  had  reasonable  grounds  to  believe  that  appellant 
had  committed  the  offense  (Appl.  Op.  B.  65). 

The  fundamental  concept  that  the  existence  of  prob- 
able cause  is  tested  on  the  basis  of  information  received 
by  the  arresting  officers  from  others,  as  well  as  their 
own  personal  observations,  is  also  not  denied  (Appl.  Op. 
B.  66)  ;  and  see  Brinegar  v.  United  States,  338  U.  S. 
160  (1949);  Carrol  v.  United  States,  267  U.  S.  132 
(1925) ;  Gilliam  v.  United  States,  189  F.  2d  321  (C.  C.  A. 
6th,  1951)  ;  United  States  v.  Li  Fat  Tong,  152  F.  2d  650 
(C.  C.  A.  2nd,  1945). 
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It  is  submitted  that  in  the  instant  case,  the  observa- 
tions of  the  arresting  officers,  together  with  the  informa- 
tion imparted  to  them  by  Burton,  meets  the  standards 
of  probable  cause  necessary  to  justify  an  arrest.  Appel- 
lant apparently  does  not  quarrel  with  this  conclusion,  but 
asserts  that  the  information  received  from  Burton  must 
be  discounted  as  not  being  reasonably  trustworthy.  How- 
ever, this  is  not  a  case  in  which  the  officers  received  an 
uncorroborated  tip  from  an  informer  whose  very  identity 
was  unknown;  nor  do  the  facts  present  herein  justify  the 
conclusion  that  the  arrest  was  based  solely  on  mere  sus- 
picion. Appellant's  citation  of  authority  in  support  of 
these  principles  is  therefore  inapplicable. 

Officer  Farrington  had  previously  dealt  with  Burton; 
and  the  information  that  the  latter  gave  to  the  officers 
so  clearly  fit  in  with  and  verified  their  own  personal 
observations  that  it  constituted  reasonably  trustworthy 
information.  For  example,  the  officers'  own  knowledge 
of  Burton's  phone  call  to  an  "Eddie"  for  narcotics,  and 
his  immediate  meetings  with  appellant  Eddie  Hamer 
after  arranging  narcotic  sales  to  Farrington,  were  suffi- 
cient to  warrant  a  reasonable  man  giving  credence  to 
Burton's  admission  that  appellant  was  his  source  of 
narcotic  supply.    See: 

United  States  v.  Volkell,  251  F.  2d  333  (C.  C.  A. 
2nd,  1958); 

Browner  v.  United  States,  215  F.  2d  753  (C.  C.  A. 
6th,   1954). 

With  regard  to  appellant's  contentions  that  the  arrest 
was  a  mere  pretext  for  the  search  of  her  home  and  that 
she  did  not  consent  to  the  searchs  conducted  therein, 
suffice  it  to  say  that  all  the  evidence,  including  appellant's 
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own  testimony  [R.  399],  clearly  establishes  that  the 
arrest  was  consummated  on  the  exterior  premises  of  her 
home,  and  that  the  officers  entered  therein  only  at  appel- 
lant's own  insistence;  that  she  told  the  officers  to  search 
her  home  before  any  search  commenced  [R.  342-343] ; 
and  that  she  voluntarily  emptied  the  contents  of  her  purse 
in  response  to  Landry's  query  whether  she  had  any 
money  on  her  person. 

III. 

The  Balance  of  Appellant's  Assignments  of  Error  Are 

Without  Merit  and  Did  Not  Prejudice  Her. 

It  is  submitted  that  the  balance  of  appellant's  conten- 
tions raise  no  issue  of  merit  or  substance,  and  appellee 
therefore  summarily  answers  them  as  follows : 

(1)  The  contention  of  judicial  misconduct  is  refuted 
by  an  examination  of  the  record  itself.  Such  an  exami- 
nation, it  is  submitted,  would  reveal  that  appellant's 
counsel  invited  the  action  of  the  trial  court  in  enforcing 
its  duty  to  preside  over  a  fair  and  orderly  trial.  Accord- 
ingly, appellant  cannot  be  heard  to  complain  thereof. 
With  reference  to  the  trial  court's  conduct  regarding  the 
witness  Burton,  the  court  in  Tucker  v.  United  States,  5 
F.  2d  818  (C.  C.  A.  8th,  1925),  cited  by  appellant  in 
support  of  her  contention  of  misconduct  (Appl.  Op.  B. 
62),  stated  on  page  824,  relative  to  the  Fifth  Amendment, 
as  follows: 

"There  is  no  higher  nor  more  important  duty  rest- 
ing upon  the  courts  than  to  see  that  the  citizen  is 
fully  afforded  the  rights  and  immunities  guaranteed 
to  him  by  the  Constitution." 
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Also  see:  Gruher  v.  United  States,  255  Fed.  474 
(C.  C.  A.  2nd,  1918),  wherein  the  court  commented  on 
page  477: 

".  .  .  it  is  always  the  duty  of  a  trial  court  to 
assist  or  direct  a  witness  who  is  stumbling  over  a 
technical  point.  It  cannot  be  error  to  ask  a  witness 
who  declines  to  answer  without  his  counsel  being 
present  whether  he  means  to  claim  his  privilege." 

(2)  In  an  attempt  to  bring  this  case  within  the  rule 
of  McNabb  v.  United  States,  318  U.  S.  332,  appellant 
states  that  she  was  afforded  no  opportunity  to  phone  her 
attorney  or  husband  and  that  she  was  coerced  into  mak- 
ing her  confession  (Appl.  Op.  B.  80).  Nothing  in  the 
record,  aside  from  appellant's  own  self  serving  testi- 
mony, sustains  such  conclusions  [R.  233,  293,  326,  327]. 
Nor  does  the  record  reveal  any  lengthy  or  illegal  deten- 
tion of  appellant  prior  to  arraignment.  The  record,  does 
however,  show  that  at  the  time  of  arrest  and  again  at 
the  time  of  interrogation  appellant  was  advised  of  her 
right  to  have  an  attorney  [R.  215,  207],  and  was  advised 
to  contact  one   [R.  148]. 

As  this  court  stated  in  Haines  v.  United  States,  188 
F.  2d  546  (C.  C.  A.  9th,  1951),  cert.  den.  342  U.  S. 
888,  at  pages  552  and  553: 

"In  the  McNabb  case,  supra,  318  U.  S.  at  page 
346,  63  S.  Ct.  at  page  615,  the  Court  said  that  the 
mere  fact  that  one  makes  a  confession  while  in  the 
custody  of  the  police  does  not  render  the  confession 
inadmissible. 

"Incidents  of  the  oppressive  nature  shown  in  the 
McNabb  case  are  wholly  absent  in  the  instant  case 
and  its  facts  do  not  even  faintly  resemble  the  Mc- 
Nabb situation.     .     .     . 
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"The  testimony  in  the  case  at  bar  fails  to  provide 
even  an  inference  that  an  'illegal  detention'  was  de- 
liberately resorted  to  as  a  means,  or  for  the  purpose 
of,  extorting  a  confession  or  that  the  confession  in 
this  case  were  due  to  failure  promptly  to  take  appel- 
lant before  a  committing  magistrate.     .     .     . 

"The  facts  in  this  case  clearly  show  that  appellant 
made  a  voluntary  oral  confession  (complete  in  its 
details)  immediately  after  he  arrived  at  Eliason's 
office  on  the  morning  of  his  arrest. 

"In  the  face  of  these  impressive  and  convincing 
circumstances  we  are  unable  to  conclude  that  we 
must  hold,  as  a  matter  of  law,  that  the  bare  failure 
to  have  appellant  immediately  arraigned  after  his 
arrest  on  March  3rd  automatically  translated  the 
short  questioning  period  which  immediately  followed 
his  arrest  into  an  'illegal  detention'  the  effect  of 
which  was  to  invalidate  the  oral  confession  then 
made.     .     .     ." 

The  above  cited  opinion  of  the  Haines  decision  applies 
with  equal  force  to  the  instant  case. 

(3)  The  record  does  not  sustain  appellant's  contention 
that  her  counsel  was  prohibited  from  asking  questions 
regarding  the  police  report.  Rather  it  shows  that  counsel 
elected  not  to  pursue  any  inquiry  thereon  when  advised 
by  the  court  that  the  report  could  go  into  evidence  if 
the  subject  were  opened  up  [R.  240].  Having  so  elected, 
any  claim  of  error  was  waived. 

(4)  Examination  of  the  record  amply  justifies  the  con- 
clusion that,  as  a  matter  of  law,  the  evidence  was  suffi- 
cient to  sustain  appellant's  conviction. 
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Conclusion. 

For  the  foregoing  reasons,  it  is  respectfully  submitted 
that  the  judgment  should  be  affirmed. 

Respectfully  submitted 

Laughlin   E.   Waters, 

United  States  Attorney, 

Lloyd  F.  Dunn, 

Assistant  U.  S.  Attorney, 
Chief,   Criminal  Division, 

Eugene  N.  Sherman, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee,  United  States  of  America. 


APPENDIX. 

State  of  California,  County  of  Los  Angeles — ss. 
I,  the  undersigned,  hereby  certify  that: 

Line  1,  page  74  of  the  reporter's  transcript  in  the 
matter  of  United  States  of  America  v.  Edward  Burton 
and  Eddie  Rena  Hamer,  No.  25,885,  which  reads: 

"A.     I  gave  part  of  it  to  him." 
should  read: 

**A.     I  gave  part  of  it  to  Hamer." 

This  correction  is  made  pursuant  to  inquiry  by  United 
States  Attorney  as  to  the  word  *'him,"  and  it  was  found 
that  my  reporter's  notes  showed  the  word  to  be  "Hamer." 

In  witness  whereof,  I  have  hereunto  subscribed  my 
name  this  15th  day  of  April,  1958. 

/s/  Don  p.  Cram 

Official  Reporter 
United   States   District  Court 

Subscribed  and  sworn  to  before  me  this  15th  day  of 
April,  1958. 

Marie  G.  Zellner 
Notary  Public  in  and  for  the  State 
of   California. 
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II. 
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dence of  her  legal  arrest 13 

III. 
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Eddie  Rena  Hamer, 
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vs. 
United  States  of  America, 


Appellee. 


Upon  Appeal  From  the  United  States  District  Court  for  the 
Southern  District  o£  California,  Central  Division. 


APPELLEE'S  BRIEF. 


Jurisdictional  Statement. 

This  is  an  appeal  from  a  judgment  of  the  United  States 
District  Court  for  the  Southern  District  of  CaHfornia 
adjudging  appellant  to  be  guilty  of  Counts  Three  and 
Four  of  a  five-count  indictment  which  named  Edward 
Burton  as  a  co-defendant  [T.  19].^  Count  Three  charged 
appellant  with  the  sale  and  facilitation  of  sale  of  approxi- 
mately 283  grains  of  heroin  on  or  about  September  11, 
1956,  and  Count  Four  charged  appellant  with  the  sale 
and  facilitation  of  sale  of  approximately  223  grains  of 
heroin  on  or  about  September  26,  1956  [T.  3,  4].     Both 


^The    abbreviation    "T"    refers    to    the    Clerk's    "Transcript    of 
Record." 
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of  said  counts  are  charged  to  be  ofifenses  in  violation  of 
Title  21,  United  States  Code,  Section  174. 

The  violations  are  alleged  to  have  occurred  in  Los 
Angeles  County,  California,  and  within  the  Central  Divi- 
sion of  the  Southern  District  of  California. 

Counts  One  and  Two  of  said  indictment  were  dismissed 
by  appellee  at  the  outset  of  trial  [T.  7],  and  appellant 
was  found  not  guilty  of  Count  Five  by  the  jury  [T.  5]. 

The  jurisdiction  of  the  District  Court  was  based  upon 
Title  18,  United  States  Code,  Section  3231.  This  court 
has  jurisdiction  to  entertain  this  appeal  and  to  review 
the  judgment  in  question  under  the  provisions  of  Title 
28,  United  States  Code,  Sections  1291  and  1294. 

Statement  of  the  Case. 
On  September  11,  1956,  Deputy  Sheriff  William  R. 
Farrington,  in  the  presence  of  other  narcotics  officers, 
made  a  phone  call  to  Edward  Burton,  at  the  latter's  home, 
and  made  arrangements  to  purchase  one  ounce  of  heroin 
from  Burton  at  France's  Drive-In  in  Los  Angeles  at 
7:00  P.M.  [R.  124,  125].'  Farrington  had  had  prior 
dealings  with  Burton  whereby  he  had  been  able  to  pur- 
chase narcotics  from  him  [R.  332],  Pursuant  to  the 
phone  call  Farrington,  after  apprising  the  other  officers 
of  the  arrangements,  met  Burton  at  the  drive-in  at  7:10 
P.M.  Under  the  surveillance  of  Deputy  Sheriff  Algy  F. 
Landry   and   Federal   Agent    Malcolm    P.    Richards    [R. 


^The  abbreviation  "R"  refers  to  the   "Reporter's  Transcript  of 
Proceedings." 
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178,  179,  250],  Burton  entered  Farrington's  car,  received 
$300  from  the  latter,  and  stated  that  he  would  return 
in  about  twenty  minutes.  Burton  then  left  the  area  by- 
car  and  was  followed  by  Landry  and  another  officer  to 
appellant's  home  at  5226  West  20th  Street,  Los  Angeles. 
Richards  remained  with  Farrington  at  the  drive-in.  At 
appellant's  home  Burton  inquired  of  appellant  whether 
she  could  obtain  an  ounce  of  heroin.  Appellant  stated 
that  she  could,  made  a  phone  call,  and  left  with  Burton  in 
appellant's  car  [R.  70].  Landry  followed  them  but  lost 
appellant's  car  in  traffic.  Appellant  drove  to  Adams 
Boulevard,  temporarily  dropped  Burton  off,  picked  him 
up  again,  and  then  proceeded  further  down  Adams  Boule- 
vard where  she  alighted  from  the  car  and  picked  up  a 
package  [R.  70-72].  During  this  time.  Burton  turned  over 
part  of  the  money  received  from  Farrington  to  appellant 
[R.  73,  74].^  Appellant  then  drove  back  to  her  home 
where  she  and  Burton  separated.  Burton  returned  to 
France's  Drive-In  at  about  8:55  P.M.  and,  again  under 
the  surveillance  of  officers,  gave  the  package  which  ap- 
pellant had  picked  up  to  Farrington  [R.  73].  Said  pack- 
age consisted  of  a  glassine  bag  containing  283  grains  of 
heroin  which  the  officers  immediately  marked  for  identi- 
fication [R.  126,  195,  197]. 

Farrington   again   contacted    Burton   by   telephone   on 
September   24,    1956   and   arranged   to   meet    him    at   a 


^Page  74,  line  1,  of  Reporter's  Transcript  of  Proceedings  should 
read  "Hamer"  in  lieu  of  "him".  See  Reporter's  correcting  af- 
fidavit in  Appendix. 


Thrifty  Drug  Store  in  the  Venice  area  to  consummate 
another  purchase  of  heroin  [R.  127].  Burton  arrived  at 
about  11:35  A.M.  and  advised  Farrington  to  follow  him 
to  the  former's  home.  Farrington  complied,  and  under 
the  surveillance  of  following  officers,  went  to  Burton's 
home  at  1669  Indiana  Street  in  Venice  [R.  127,  183]. 
In  the  house,  Farrington  stated  that  he  wanted  an  ounce 
of  heroin  whereupon  Burton  made  a  phone  call  to  ap- 
pellant saying  "Hello  Eddie,  I  want  one"  and  inquiring 
if  she  "could  get  it"  [R.  75,  128,  169].  Appellant  in- 
formed Burton  that  she  didn't  know  but  would  try 
[R.  75].  Burton  then  informed  Farrington  to  meet  him 
at  the  aforementioned  drive-in  at  2 :30  P.M.  and  Far- 
rington thereupon  gave  Burton  $300  in  cash  which  had 
been  previously  dusted  with  a  fluorescent  powder  and 
whose  serial  numbers  the  narcotic  officers  had  previously 
recorded.  Farrington  left,  rejoining  the  surv^eilling  of- 
ficers, and  after  advising  them  of  the  situation,  proceeded 
to  the  drive-in  with  two  of  the  officers  while  Richards 
and  Deputy  Sheriff  Arthur  Gillette  remained  in  the  vicin- 
ity of  Burton's  home.  Burton  was  observed  by  Richards 
to  leave  his  house  at  about  1 :30  P.M.  and  was  followed 
by  the  latter  to  appellant's  home.  Appellant  was  present 
therein  and  after  informing  Burton  that  she  would  try 
to  locate  the  "fellow"  made  a  phone  call  but  "couldn't 
get  in  touch  with  him"  [R.  75,  76].  Burton  left  at  about 
2:30  P.M.  and,  under  Richard's  surveillance,  proceeded  to 
the  drive-in  where  he  informed  Farrington  that  it  would 
be  about  twenty  minutes.  Burton  then  returned  to  ap- 
pellant's home,  under  the  surveillance  of  Richards  and 
Landry.  At  about  3:00  P.M.  Burton,  accompanied  by 
appellant  and  Loretta  Rainey,  were  observed  by  the  of- 
ficers to  leave  appellant's  home  and  drive  ofif  in  Burton's 
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car.  Richards  followed  them  and  observed  appellant 
leave  the  car  on  South  Avalon  Boulevard  and  engage  a 
man  in  conversation.  At  43rd  Street  and  Central  Avenue, 
appellant  again  briefly  left  and  upon  her  return  informed 
Burton  that  she  still  couldn't  find  "him"  [R.  11\.  The 
group  then  continued  to  42nd  Place  where  Richard  ob- 
served appellant  enter  her  aunt's  house  at  856  E.  42nd 
Place. 

Upon  returning  in  10  minutes  appellant  advised  Burton 
that  she  would  "give  him  about  30  minutes"  and  "we  will 
go  over  on  35th  and  Normandie"  [R.  79].  In  proceed- 
ing to  said  location,  Burton  stopped  and  went  into  an 
auto  spare  parts  shop  on  Adair  and  St.  Pedro  Streets. 
There  is  no  evidence  in  the  record  supporting  appellant's 
statement  on  page  9  of  her  opening  brief  that  Burton  had 
a  package  when  returning  to  the  car  [R.  291,  316,  413]. 
At  35th  Street  and  Normandie  Avenue  appellant  was  ob- 
served by  Burton  (Richards  in  the  interim  having  lost 
Burton's  car  while  attempting  to  follow  from  the  auto 
shop)  to  go  to  the  corner  and  return  with  a  package  [R. 
80].  After  another  stop  at  Rainey's  house  the  group 
proceeded  to  appellant's  home  whereupon  Burton  left 
for  the  drive-in.  In  the  meantime,  he  had  given  appel- 
lant some  of  the  marked  money  received  from  Farrington 
[R.  82].  Arriving  at  the  drive-in  at  about  5:15  P.M., 
Burton  gave  Farrington  the  package  which  appellant  had 
picked  up  at  35th  Street  and  Normandie  Avenue  [R. 
80,  81],  and  was  placed  under  arrest  by  Farrington, 
Landry,  and  the  other  surveilling  oflicers.  Said  package 
consisted  of  a  glassine  bag  containing  222  grains  of 
heroin  which  was  marked  for  identification  by  the  of- 
ficers [R.  129,  198,  199].  They  found  $35.00  of  the 
marked  money  on  Burton's  person  and  he  at  that  time 


confirmed  to  Farrington,  Landry,  Richards,  and  the 
other  officers  that  he  had  given  the  balance  of  the  marked 
money  to  appellant  and  that  the  narcotics  previously  de- 
livered to  Farrington  had,  on  each  occasion,  been  obtained 
from  appellant  [R.  331,  335,  336].  Officer  Landry,  ac- 
companied by  other  officers,  proceeded  to  appellant's  home 
and  arrived  at  5 :40  P.M.  just  as  appellant  and  Rainey 
were  leaving  the  house.  As  appellant  and  Rainey  were 
coming  down  the  private  walk  of  the  premises  which  led 
to  the  street,  and  before  they  reached  the  public  sidewalk, 
the  officers  stopped  them  [R.  334,  335,  214].  Landry  ex- 
hibited his  credentials  to  appellant,  advised  her  that  she 
was  under  arrest  for  violation  of  the  federal  narcotic 
laws,  and  informed  her  of  constitutional  rights  [R.  214, 
215].  Rainey  was  not  placed  under  arrest  [R.  216]. 
Upon  being  informed  of  her  arrest,  appellant  told  the 
officers  to  come  into  her  house  because  she  didn't  "want 
the  neighbors  to  know  anything."  [R.  185,  399].  Ap- 
pellant then  opened  her  front  door,  which  was  apparently 
locked,  and  entered  her  home  followed  by  the  officers 
[R.  185].  Thereupon  appellant  drew  the  window  blinds 
and,  in  response  to  Landry's  query  whether  she  had  any 
money  on  her  person,  stated  that  she  did,  and  emptied 
the  contents  of  her  purse  on  a  table.  Among  the  con- 
tents the  officers  found  $30.00  of  the  fluorescently  dusted 
money,  which  a  check  of  the  serial  numbers  disclosed  had 
been  previously  given  to  Burton  by  Farrington.  Appel- 
lant's fingertips  were  similarly  found  to  be  fluorescent 
[R.  132]. 
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After  a  search  of  the  house  (which  is  not  material  to 
the  instant  appeal)  appellant  was  taken  to  the  Federal 
Building  in  Los  Angeles  where,  after  again  being  advised 
of  her  constitutional  rights,  appellant  told  the  officers 
that  on  September  24  she  had  phoned  one  "Roadbuddy" 
(later  identified  by  appellant  as  William  McHenry)  from 
her  aunt's  home  and  arranged  a  meeting  place;  that  she 
thereafter  met  said  individual  and  purchased  an  ounce  of 
heroin  from  him;  and  that  she  gave  him  $250  therefore 
but  that  he  returned  $30.00  of  said  sum  to  her  [R.  206- 
207,  272-276]. 

Statutes  Involved. 

So  far  as  pertinent  to  this  appeal.  Counts  Three  and 

Four  were  brought  under  Title  21,  United  States  Code, 

Section  174  which  in  pertinent  part  provides: 

"Whoever  fraudulently  or  knowinely  imports  or 
brings  any  narcotic  drug  into  the  United  States  or 
any  territory  under  its  control  or  jurisdiction,  con- 
trary to  law.  or  receives,  conceals,  buys,  sells,  or  in 
any  manner  facilitates  the  transportation,  conceal- 
ment, or  sale  of  any  such  narcotic  drug  after  being 
imported  or  brought  in,  knowing  the  same  to  have 
been  imported  contrary  to  law,  or  conspires  to  com- 
mit any  of  such  acts  in  violation  of  the  laws  of 
the  United   States,    shall   be   imprisoned. 

"Whenever  on  trial  for  a  violation  of  this  subdi- 
vision the  defendant  is  shown  to  have  or  to  have  had 
possession  of  the  narcotic  drug,  such  possession  shall 
be  deemed  sufficient  evidence  to  authorize  conviction 
unless  the  defendant  explains  the  possession  to  the 
satisfaction  of  the  jury." 
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ARGUMENT. 

I. 

Appellant  Was  Not   Deprived  of  a  Trial  by  an 
Impartial  Jury. 

(1)  In    Non-capital    Offenses    There    Is    No    Constitutional 
Right  to  Advance  Information  About  the  Jury. 

The  basic  rule  relative  to  the  selection  of  juries  in  the 
Federal  system  was  expressed  by  the  United  States  Su- 
preme Court  in  Pointer  v.  United  States,  151  U.  S.  396, 
39  L.  Ed.  214  as  follows,  on  pages  407,  408: 

"But  Congress  has  not  made  the  laws  and  usages 
relating  to  the  designation  and  empanelling  of  jurors 
in  the  respective  state  courts  applicable  to  the  courts 
of  the  United  States,  except  as  the  latter  shall  by  gen- 
eral standing  rule  or  by  special  order  in  a  particular 
case  adopt  the  state  practice  in  that  regard.  United 
States  V.  Shackle  ford,  18  How.  588;  United  States 
V.  Riclmrdson,  28  Fed.  Rep.  61,  69.  In  the  absence 
of  such  a  rule  or  order,  (and  no  such  rule  or  order 
appears  to  have  been  made  by  the  court  below,)  the 
mode  of  designating  and  empanelling  jurors  for  the 
trial  of  cases  in  the  courts  of  the  United  States  is 
within  the  control  of  those  courts,  subject  only  to 
the  restrictions  Congress  has  prescribed,  and,  also, 
to  such  limitations  as  are  recognized  by  the  settled 
principles  of  criminal  law  to  be  essential  in  securing 
impartial  juries  for  the  trial  of  offenses." 

The  sole  Congressional  restriction  applicable  to  advance 
service  of  jury  lists  is  contained  in  Title  18,  United  States 
Code,  Section  3432  wherein  provision  is  made  for  such 
advance    service    in    treason   and   other    capital    offenses. 


Since  its  inception  this  statute  has  been  uniformly  con- 
strued to  have  no  application  to  non-capital  offenses. 

United  States  v.  Williams,  Fed.  Cas.  No.   16709, 

28  Fed.  Cas.  646  (1804); 
United  States  v.   Van  Dusee,   140  U.  S.   169,  35 

L.  Ed.  399  (1890); 
Shelp  V.  United  States,  81  Fed.  694  (C.  C.  A.  9th, 

1897) ; 
Broimi  V.  Johnson,  126  F.  2d  727  (C.  C.  A.  9th, 
1942),  cert.  den.  63  S.  Ct.  39,  317  U.  S.  627. 

Appellant  admits  that  at  common  law  foreknowledge 
of  the  jury  was  limited  to  capital  offenses  (Appl.  Op.  B. 
45,  47  )'^  and  that  there  is  no  constitutional  right  to  such 
foreknowledge  (Appl.  Op.  B.  49).  The  courts  are  in  ac- 
cord (see  United  States  v.  Van  Dusee,  supra). 

Accordingly,  in  non-capital  offenses,  "the  jury  list  can't 
be  required  and  need  not  be  furnished  in  advance  of 
trial"  {Hendrickson  v.  United  States,  249  Fed.  34  (C. 
C.  A.  4th,  1918),  at  p.  35) ;  and  it  has  been  held,  in  ac- 
cordance with  the  above  quoted  principle  of  Pointer  v. 
United  States,  supra,  that  the  District  Court  has  the  dis- 
cretionary power  in  non-capital  cases  to  promulgate  an 
order  forbidding  the  court  clerk  to  reveal  the  jury  list  in 
advance  of  trial  to  anyone  but  the  Marshal. 

Wilson  V.  United  States,  104  F.  2d  81  (C.  C.  A. 
5th,  1939),  cert.  den.  60  S.  Ct.  89,  308  U.  S. 
574; 

See: 

Spivey  v.  United  States,  100  F.  2d  181  (C.  C.  A. 
5th,  1940),  cert.  den.  60  S.  Ct.  1079,  310  U.  S. 
631. 


*The  abbreviation  "Appl.  Op.  B."  refers  to  Appellant's  Opening 
Brief. 
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(2)  The  Action  of  the  Trial  Court  in  Denying  Appellant's 
Request  to  Personally  Voir  Dire  the  Jury  Did  Not  Deny 
to   Appellant   Any   Constitutional    Rights. 

The  trial  court  made  its  own  examination  of  the  pros- 
pective jurors,  advising  them  of  their  duties  as  jurors, 
and  questioning  them  for  possible  prejudice  [R.  6-15]. 
Although  the  court  did  not  allow  appellant's  counsel  to 
personally  voir  dire  the  jury  [R.  16],  the  court  did  pro- 
pound to  the  jury  all  inquiries  requested  by  appellant  [R. 
16-18,  22].  At  all  times  the  court  was  solicitous  in  behalf 
of  appellant  in  determining  whether  it  had  put  to  the 
jury  all  questions  desired  by  her  counsel  [R.  18,  20,  22,  24, 
32-35].  Appellant  now  complains  that  this  procedure 
violated  her  constitutional  rights. 

This  contention  has  been  consistently  held  to  be  with- 
out merit  {Ungerleider  v.  United  States,  5  F.  2d  604 
(C.  C.  A.  4th,  1925),  cert.  den.  269  U.  S.  574;  Murphy 
V.  United  States,  7  F.  2d  85  (C.  C.  A.  1st,  1925),  cert, 
den.  46  S.  Ct.  120,  269  U.  S.  584;  Kurczak  v.  United 
States,  14  F.  2d  109  (C.  C.  A.  6th,  1926) ;  Paschen  v. 
United  States,  70  F.  2d  491  (C.  C.  A.  7th,  1934) ;  Sead- 
lund  V.  United  States,  97  F.  2d  742  (C.  C.  A.  7th,  1938)), 
the  courts  stating  that  the  manner  in  which  the  examina- 
tion of  prospective  jurors  is  conducted  rests  in  the  dis- 
cretion of  the  trial  court. 

Speak  V.  United  States,  161  F.  2d  562  (C.  C.  A. 
10th,   1947); 

Murphy  v.   United  States,  supra. 
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Also  see  following  9th  Circuit  Cases: 

Bradshaw  v.  United  States,  15  F.  2d  970  (C.  C.  A. 

9th,  1926); 
Bonness  v.  United  States,  20  F.  2d  754  (C.  C.  A. 

9th,  1927); 
Frederick  v.  United  States,  163  F.  2d  536  (C.  C.  A. 

9th,  1947),  cert.  den.  68  S.  Ct.  87,  332  U.  S. 

772. 

The  procedure  followed  by  the  trial  court  herein  is  not 
only  sanctioned  by  the  appellate  courts  (see  cases  cited 
supra),  but  is  expressly  provided  for  by  Rule  24(a) 
of  the  Federal  Rules  of  Criminal  Procedure. 

(3)  The  Government's  Possession  of  a  Loose-leaf  Book  Con- 
taining the  Names  of  Past  Jurors  in  Other  Cases  Did 
Not  Deprive  Appellant  of  a  Fair  Trial  by  an  Impartial 
Jury. 

During  the  time  that  peremptory  challenges  were  being 
exercised,  appellant's  counsel  approached  the  bench  and 
stated  to  the  trial  court  that  counsel  for  the  Government 
had  a  loose-leaf  book  which  he  referred  to  in  his  chal- 
lenging of  the  jury  [R.  27].  After  some  discussion 
concerning  same,  the  challenges  were  concluded,  and 
thereafter  appellant's  counsel  suggested  that  the  trial  court 
examine  said  book  in  camera  [R.  47].  Said  examination 
was  made  by  the  court  whereupon  the  court  found  that 
the  information  contained  therein  consisted  merely  of 
impressions  of  a  jury  gained  by  a  particular  Assistant 
United  States  Attorney  in  court  after  trial  of  a  case; 
that  it  did  not  consist  of  an  advance  jury  list:  and  that 
nothing  contained  therein  showed  any  impropriety  or  un- 
fair acquirement  of  knowledge  which  in  any  way  im- 
paired the  fair  impaneling  of  the  jury  in  this  case  [R. 
277-284]. 
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Appellant  now  contends,  without  citation  of  any  author- 
ity in  support  thereof,  that  the  Government's  possession 
of  said  book  created  a  situation  of  inequality  which  de- 
prived appellant  of  a  fair  trial  by  an  impartial  jury. 

In  Christoffel  v.  United  States,  171  F.  2d  1004 
(C.  C,  A.  D.  C,  1948),  a  similar  contention  was  made. 
There,  defendant's  counsel  advised  the  court  that  the 
Government's  counsel  had  additional  information  before 
him  with  reference  to  the  jurors,  and  moved  the  court 
for  a  copy  thereof  on  the  grounds  that  he  was  entitled 
to  the  benefit  of  the  same  information.  Counsel  also 
moved  the  court  to  have  the  jury  panel  disqualified.  In 
upholding  the  trial  court's  denial  of  said  motions  the 
appellate  court  stated  at  page   1006: 

"There  is  no  merit  in  the  contention  that  the  court 
should  have  disqualified  the  panel  or  should  have 
allowed  appellant's  counsel  to  examine  the  govern- 
ment's notes,  if  any,  concerning  it.  There  is  no  evi- 
dence, and  counsel  did  not  attempt  to  introduce  any, 
that  the  government  made  any  investigation,  to  say 
nothing  of  an  improper  one,  of  prospective  jurors. 
Counsel's  suggestion  of  what  he  thought  probable  is 
not  evidence.  The  Sinclair  case  [Sinclair  v.  United 
States],  279  U.  S.  749,  49  S.  Ct.  471.  73  L.  Ed. 
938,  63  A.  L.  R.  1258,  involved  offensive  shadowing 
of  jurors  during  a  trial  and  is  plainly  not  in  point. 
And  the  government  is  not  required  to  furnish  the 
defense  with  notes  it  may  have  made  for  use  in 
selecting  a  jury." 

Also   see : 

Best  V.  United  States,  184  F.  2d  131  (C.  C.  A. 
1st,  1950),  cert.  den.  340  U.  S.  939,  rehear,  den. 
341   U.   S.  907. 
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In  the  case  at  bar^  as  pointed  out  by  the  trial  court, 
there  is  also  no  evidence,  aside  from  counsel's  suggestion 
of  what  he  thought  probable,  that  any  improper  investi- 
gation of  prospective  jurors  was  made  or  that  the  jury 
was  not  impartial.  On  the  contrary,  the  impartiality  of 
the  jury  is  evidenced  by  their  acquittal  of  appellant  on 
Count  Five  of  the  indictment   [T.  5]. 

The  adequate  interrogation  of  prospective  jurors  by 
the  trial  court,  in  aid  of  appellant's  exercise  of  challenge 
[R.  6-18],  together  with  appellant's  failure  to  utilize  all 
available  challenges,  and  her  acceptance  of  the  jury  [R. 
34],  further  points  out  the  fairness  of  the  impaneling 
of  the  jury. 

11. 

Appellant's  Arrest  and   Subsequent   Search   Did   Not 
Violate  Her  Constitutional  Rights. 

(1)  The    Search    of    Appellant's    Person    Was    a    Lawful 
Incidence  of  Her  Legal  Arrest. 

Appellant  admits  that  the  search  in  issue  is  valid  if 
incident  to  a  lawful  arrest  (Appl.  Op.  B.  64).  She  fur- 
ther admits  that,  by  virtue  of  Title  26,  United  States 
Code,  Section  7607,  the  arrest  is  lawful  if  the  arresting 
officer  had  reasonable  grounds  to  believe  that  appellant 
had  committed  the  offense  (Appl.  Op.  B.  65). 

The  fundamental  concept  that  the  existence  of  prob- 
able cause  is  tested  on  the  basis  of  information  received 
by  the  arresting  officers  from  others,  as  well  as  their 
own  personal  observations,  is  also  not  denied  (Appl.  Op. 
B.  66) ;  and  see  Brinegar  v.  United  States,  338  U.  S. 
160  (1949);  Carrol  v.  United  States,  267  U.  S.  132 
(1925) ;  Gilliam  v.  United  States,  189  F.  2d  321  (C.  C.  A. 
6th,  1951) ;  United  States  v.  Li  Fat  Tong,  152  F.  2d  650 
(C.  C  A.  2nd,  1945). 
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It  is  submitted  that  in  the  instant  case,  the  observa- 
tions of  the  arresting  officers,  together  with  the  informa- 
tion imparted  to  them  by  Burton,  meets  the  standards 
of  probable  cause  necessary  to  justify  an  arrest.  Appel- 
lant apparently  does  not  quarrel  with  this  conclusion,  but 
asserts  that  the  information  received  from  Burton  must 
be  discounted  as  not  being  reasonably  trustworthy.  How- 
ever, this  is  not  a  case  in  which  the  officers  received  an 
uncorroborated  tip  from  an  informer  whose  very  identity 
was  unknown;  nor  do  the  facts  present  herein  justify  the 
conclusion  that  the  arrest  was  based  solely  on  mere  sus- 
picion. Appellant's  citation  of  authority  in  support  of 
these  principles  is  therefore  inapplicable. 

Officer  Farrington  had  previously  dealt  with  Burton; 
and  the  information  that  the  latter  gave  to  the  officers 
so  clearly  fit  in  with  and  verified  their  own  personal 
observations  that  it  constituted  reasonably  trustworthy 
information.  For  example,  the  officers'  own  knowledge 
of  Burton's  phone  call  to  an  "Eddie"  for  narcotics,  and 
his  immediate  meetings  with  appellant  Eddie  Hamer 
after  arranging  narcotic  sales  to  Farrington,  were  suffi- 
cient to  warrant  a  reasonable  man  giving  credence  to 
Burton's  admission  that  appellant  was  his  source  of 
narcotic  supply.    See: 

United  States  v.  Volkell,  251  F.  2d  ZZ2>  (C.  C.  A. 
2nd,  1958); 

Browner  v.  United  States,  215  F.  2d  753  (C.  C.  A. 
6th,   1954). 

With  regard  to  appellant's  contentions  that  the  arrest 
was  a  mere  pretext  for  the  search  of  her  home  and  that 
she  did  not  consent  to  the  searchs  conducted  therein, 
suffice  it  to  say  that  all  the  evidence,  including  appellant's 
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own  testimony  [R.  399],  clearly  establishes  that  the 
arrest  was  consummated  on  the  exterior  premises  of  her 
home,  and  that  the  officers  entered  therein  only  at  appel- 
lant's own  insistence;  that  she  told  the  officers  to  search 
her  home  before  any  search  commenced  [R.  342-343] ; 
and  that  she  voluntarily  emptied  the  contents  of  her  purse 
in  response  to  Landry's  query  whether  she  had  any 
money  on  her  person. 

III. 

The  Balance  of  Appellant's  Assignments  of  Error  Are 

Without  Merit  and  Did  Not  Prejudice  Her. 

It  is  submitted  that  the  balance  of  appellant's  conten- 
tions raise  no  issue  of  merit  or  substance,  and  appellee 
therefore  summarily  answers  them  as  follows : 

(1)  The  contention  of  judicial  misconduct  is  refuted 
by  an  examination  of  the  record  itself.  Such  an  exami- 
nation, it  is  submitted,  would  reveal  that  appellant's 
counsel  invited  the  action  of  the  trial  court  in  enforcing 
its  duty  to  preside  over  a  fair  and  orderly  trial.  Accord- 
ingly, appellant  cannot  be  heard  to  complain  thereof. 
With  reference  to  the  trial  court's  conduct  regarding  the 
witness  Burton,  the  court  in  Tucker  v.  United  States,  5 
F.  2d  818  (C.  C.  A.  8th,  1925),  cited  by  appellant  in 
support  of  her  contention  of  misconduct  (Appl.  Op.  B. 
62),  stated  on  page  824,  relative  to  the  Fifth  Amendment, 
as  follows: 

"There  is  no  higher  nor  more  important  duty  rest- 
ing upon  the  courts  than  to  see  that  the  citizen  is 
fully  afforded  the  rights  and  immunities  guaranteed 
to  him  by  the  Constitution." 
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Also  see:  Grnher  v.  United  States,  255  Fed.  474 
(C.  C.  A.  2nd,  1918),  wherein  the  court  commented  on 
page  477: 

".  .  .  it  Is  always  the  duty  of  a  trial  court  to 
assist  or  direct  a  witness  who  is  stumbling  over  a 
technical  point.  It  cannot  be  error  to  ask  a  witness 
who  declines  to  answer  without  his  counsel  being 
present  whether  he  means  to  claim  his  privilege." 

(2)  In  an  attempt  to  bring  this  case  within  the  rule 
of  McNabb  v.  United  States,  318  U.  S.  332,  appellant 
states  that  she  was  afforded  no  opportunity  to  phone  her 
attorney  or  husband  and  that  she  was  coerced  into  mak- 
ing her  confession  (Appl.  Op.  B.  80).  Nothing  in  the 
record,  aside  from  appellant's  own  self  serving  testi- 
mony, sustains  such  conclusions  [R.  233,  293,  326,  327]. 
Nor  does  the  record  reveal  any  lengthy  or  illegal  deten- 
tion of  appellant  prior  to  arraignment.  The  record,  does 
however,  show  that  at  the  time  of  arrest  and  again  at 
the  time  of  interrogation  appellant  was  advised  of  her 
right  to  have  an  attorney  [R.  215,  207],  and  was  advised 
to  contact  one   [R.  148]. 

As  this  court  stated  in  Haines  v.  United  States,  188 
F.  2d  546  (C.  C.  A.  9th,  1951),  cert.  den.  342  U.  S. 
888,  at  pages  552  and  553: 

"In  the  McNabb  case,  supra,  318  U.  S.  at  page 
346,  63  S.  Ct.  at  page  615,  the  Court  said  that  the 
mere  fact  that  one  makes  a  confession  while  in  the 
custody  of  the  police  does  not  render  the  confession 
inadmissible.     .     .     . 

"Incidents  of  the  oppressive  nature  shown  in  the 
McNabb  case  are  wholly  absent  in  the  instant  case 
and  its  facts  do  not  even  faintly  resemble  the  Mc- 
Nabb situation.    .     .     . 
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"The  testimony  in  the  case  at  bar  fails  to  provide 
even  an  inference  that  an  'illegal  detention'  was  de- 
liberately resorted  to  as  a  means,  or  for  the  purpose 
of,  extorting  a  confession  or  that  the  confession  in 
this  case  were  due  to  failure  promptly  to  take  appel- 
lant before  a  committing  magistrate.     .     .     . 

"The  facts  in  this  case  clearly  show  that  appellant 
made  a  voluntary  oral  confession  (complete  in  its 
details)  immediately  after  he  arrived  at  Eliason's 
office  on  the  morning  of  his  arrest. 

"In  the  face  of  these  impressive  and  convincing 
circumstances  we  are  unable  to  conclude  that  we 
must  hold,  as  a  matter  of  law,  that  the  bare  failure 
to  have  appellant  immediately  arraigned  after  his 
arrest  on  March  3rd  automatically  translated  the 
short  questioning  period  which  immediately  followed 
his  arrest  into  an  'illegal  detention'  the  effect  of 
which  was  to  invalidate  the  oral  confession  then 
made.     .     .     ." 

The  above  cited  opinion  of  the  Haines  decision  applies 
with  equal  force  to  the  instant  case. 

(3)  The  record  does  not  sustain  appellant's  contention 
that  her  counsel  was  prohibited  from  asking  questions 
regarding  the  police  report.  Rather  it  shows  that  counsel 
elected  not  to  pursue  any  inquiry  thereon  when  advised 
by  the  court  that  the  report  could  go  into  evidence  if 
the  subject  were  opened  up  [R.  240].  Having  so  elected, 
any  claim  of  error  was  waived. 

(4)  Examination  of  the  record  amply  justifies  the  con- 
clusion that,  as  a  matter  of  law,  the  evidence  was  suffi- 
cient to  sustain  appellant's  conviction. 
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Conclusion. 

For  the  foregoing  reasons,  it  is  respectfully  submitted 
that  the  judgment  should  be  affirmed. 

Respectfully  submitted 

Laughlin   E.   Waters, 

United  States  Attorney, 

Lloyd  F.  Dunn, 

Assistant  U.  S.  Attorney, 
Chief,   Criminal  Division, 

Eugene  N.  Sherman, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee,  United  States  of  America. 


APPENDIX. 

State  of  California,  County  of  Los  Angeles — ss. 
I,  the  undersigned,  hereby  certify  that: 

Line  1,  page  74  of  the  reporter's  transcript  in  the 
matter  of  United  States  of  America  v.  Edward  Burton 
and  Eddie  Rena  Hamer,  No.  25,885,  which  reads: 

"A.     I  gave  part  of  it  to  him." 
should  read: 

"A.     I  gave  part  of  it  to  Hamer." 

This  correction  is  made  pursuant  to  inquiry  by  United 
States  Attorney  as  to  the  word  ''him,"  and  it  was  found 
that  my  reporter's  notes  showed  the  word  to  be  "Hamer." 

In  witness  whereof,  I  have  hereunto  subscribed  my 
name  this  15th  day  of  April,  1958. 

/s/  Don  p.  Cram 

Official  Reporter 
United  States  District  Court 

Subscribed  and  sworn  to  before  me  this  15th  day  of 
April,  1958. 

Marie  G.  Zellner 

Notary  Public  in  and  for  the  State 
of   California. 
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United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


HELEN  A.  DAVENPORT, 

Appellant, 

V. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


APPELLANT'S  BRIEF 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Oregon. 


JURISDICTION 

Appellant  was  found  guilty  of  violating  Section 
371,  Title  18,  U.S.C.A.,  Conspiracy,  and  was  sentenced 
to  one  year's  imprisonment.  These  proceedings  were  had 
in  the  United  States  District  Court  for  the  District  of 
Oregon. 

This  Court  has  jurisdiction  of  this  appeal  pursuant 
to  Section  1291,  Title  28,  U.S.C.A. 


STATEMENT  OF  THE  CASE' 

Appellant's  exact  age  is  not  of  record.  She  is  so  obvi- 
ously elderly  (she  is  less  than  five  feet  tall),  that  when 
her  counsel  asked  her  how  old  she  was  the  following 
transpired  (Tr.  p.  1420  as  corrected) : 

**A.  Well,  they  advertised  I  am  11 ,  but  I  am  going 
to  have  a  birthday  in  just  a  few  days. 

Q.  That  will  make  you  78? 

(No  answer) 

The  Court.  All  right,  we  won't  press  her  for  an 
answer  on  that." 

Had  the  matter  been  pursued  it  would  have  been 
established  that  the  birthday  she  was  going  to  celebrate 
would  be  her  85th.  Family  records  seem  to  satisfactorily 
indicate  that  appellant  was  born  June  26,  1872. 

She  is  a  widow  and  has  been  a  resident  of  Portland 
for  many  year  and  active  in  its  civic  affairs.  She  is  founder 
of  the  City's  Americanization  Council,  an  association  of 
patriotic  organizations  devoted  to  instructing  aliens  who 
are  to  become  naturalized  citizens  in  the  principles  of 
American  citizenship,  and  is  still  active  in  its  work  (Tr. 
p.  1422).  She  has  been  a  past  active  member  of  the  ad- 
visory board  of  the  City's  Salvation  Army  and  is  now  an 
honorary  life  member  of  that  board  (Tr.  p.  1422).  In 
1954  she  v/as  named  "Woman  of  the  Year"  by  the  Port- 
land Chamber  of  Commerce  in  conjunction  with  the 
City's  Women's  Forum  (Tr.  p.  1422).  She  was  engaged 


^1  It  would  probably  be  impossible  in  any  event  to  prepare  a 
brief  free  from  all  fault  and  error  in  a  cause  of  such  length.  If  this 
Statement  of  the  Case  contains  "argument,"  it  is  because  of  coun- 
sel's attempt  to  reduce  the  apparent  complexity  of  the  cause  to  the 
relatively  simple  issues  appellant  wishes  to  present. 


for  many  years  in  the  insurance  business  with  her  late 
husband  under  the  firm  name  of  the  Davenport  Insurance 
Agency. 

It  is  appellant's  principle  contention  that  this  indict- 
ment is  mechanically  so  constructed  that  although  her 
name  appears  in  its  title,  it  simply  fails  to  include  her 
within  its  allegations  as  a  defendant  charged  with  a 
crime.  It  even  goes  further  than  merely  omitting  her 
from  its  allegations:  Those  allegations  of  fact  that  it 
does  contain  limit  the  proof  that  can  be  adduced  under 
them  to  proof  of  her  innocence  of  any  criminal  act. 

This  was  a  joint  trial.  The  indictment  charges  nine 
defendants  and  contains  thirteen  counts.  The  first 
twelve  are  substantive  counts  charging  seven  of  appel- 
lant's co-defendants  with  violations  of  Section  1341, 
Title  18,  U.S.C.A.,  Using  the  mails  to  defraud,  and 
Section  77q(a),  Title  15,  U.S.C.A.,  Fraud  in  the  sale  of 
securities.  The  thirteenth  count  is  based  upon  the  allega- 
tions of  fact  of  the  preceding  twelve  counts  (by  incor- 
poration by  reference),  and  charges  the  defendants 
charged  in  those  counts  and  appellant  and  the  defend- 
ant Williams  with  violating  Section  371,  Title  18, 
U.S.C.A.,  Conspiracy,  by  conspiracy  to  commit  the 
crimes  set  forth  in  the  substantive  counts. 

Note  that  appellant  is  not  charged  in  any  of  the 
substantive  counts. 

The  factual  basis  of  each  count  of  the  indictment  is 
the  joint  activities  of  those  charged  in  the  substantive 
counts  as  described  in  the  first  paragraph  of  the  first 
substantive    count.    It    concerns    their    promotion    and 


organization  of  a  forest  products  cooperative  called  the 
Mt.  Hood  Hardboard  and  Plywood  Cooperative,  and 
the  sale  of  memberships  therein,  as  a  fraudulent  scheme. 
The  first  paragraph  of  the  first  count  describes  at  length 
in  proper  allegations  of  fact,  the  joint  scheme  to  defraud 
that  the  defendants  Errion,  Munkers,  Wright,  Bones, 
Locke,  Montgomery  and  Martin  are  charged  thereby 
with  having  jointly  "devised  and  intended  to  devise" 
(and  without  the  aid  of  appellant  or  any  person  "un- 
known") for  the  purpose  of  obtaining  money  and  prop- 
erty from  the  purchasers  of  membership  in  the  coopera- 
tive by  certain  specified  false  representations.  This  para- 
graph is  thereafter  incorporated  by  reference  for  the 
purpose  of  such  allegations  of  fact  in  all  subsequent 
counts  including  the  conspiracy  count. 

The  mechanics  of  this  latter  count  are  as  follows: 

It  lists  the  defendants  named  in  the  substantive  counts 

together  with  the  appellant  and  the  defendant  Williams 

(against  whom   the  charge  was   dismissed  during  trial 

because  of  ill  health)  and  states  that  they: 

"did  conspire,  combine,  confederate  and  agree 
with  each  other  to  commit  the  following  crimes 
and  offenses  against  the  United  States: 

"Violations  of  Section  1341,  Title  18  U.S.C,  by 
using,  and  intending  to  use,  the  mails  of  the  United 
States  for  the  purpose  of  executing  the  scheme  and 
artifice  to  defraud  and  to  take  the  money  and  prop- 
erty from  purchasers  of  memberships  in  the  Mt. 
Hood  Hardboard  and  Plywood  Cooperative,  as  de- 
scribed in  the  first  count  of  this  indictment,  which 
is  here  and  now  re-alleged  and  incorporated  by 
reference ; 

"Violations  of  Section  77q(a),  Title  15,  U.S.C, 
by  employing  said  scheme  and  artifice  to  defraud, 


obtaining  money  and  property  by  means  of  untrue 
statements  and  omissions  to  state  material  facts 
necessary  in  order  to  make  the  statements  true,  in 
the  light  of  the  circumstances  under  which  they 
were  made,  not  misleading,  and  engaging  in  trans- 
actions, practices  and  courses  of  business  which 
would  and  did  operate  as  a  fraud  and  deceit  upon 
purchasers  in  the  sale  of  the  memberships  in  Mt. 
Hood  Hardboard  and  Plywood  Cooperative  by  the 
use  of  the  United  States  mails,  all  as  described  in 
the  preceding  counts  of  this  indictment  and  hereby 
incorporated  by  reference; 

"Each  and  all  of  said  acts  of  the  defendants  as 
described  in  Counts  I  through  XII,  inclusive,  of 
this  indictment  are  here  and  now  re -alleged  and 
incorporated  herein  and  designated  as  overt  acts 
done  by  the  said  defendants  in  pursuance  of  said 
conspiracy  and  to  effect  the  objects  of  said  con- 
spiracy; and  in  pursuance  of  said  conspiracy  and 
to  effect  the  objects  thereof,  the  defendants  per- 
formed additional  overt  acts,  including,  among 
others,  the  following,  to-wit:" 

From  the  foregoing  appellant  concludes  that  the 
indictment  contains  no  allegations  of  fact  concerning 
her. 

She  is  not  named  as  an  accused  in  the  substantive 
counts  ,nor  does  her  name  even  appear  in  the  body  of 
those  counts.  They  therefore  contain  no  allegations  of 
fact  against  her.  The  conspiracy  count  contains  no 
independent  allegations  of  fact,  and  therefore  it  con- 
tains no  allegations  of  fact  against  her.  The  conspiracy 
count  charges  the  existence  of  a  conspiracy  agree- 
ment upon  her  part  only  as  a  conclusion  of  law  (as  it 
does  against  all  of  the  accused  except  for  the  incorpora- 
tion by  reference  of  the  allegations  of  fact  of  the  sub- 


stantive  counts)  and  as  to  her  this  conclusion  is  not  one 
that  can  be  drawn  from  these  allegations. 

The  fact  that  appellant's  co-defendants  jointly  de- 
vised the  scheme  described  in  the  substantive  counts  and 
committed  the  crimes  therein  set  forth,  and  nothing 
more,  will  not  support  a  conclusion  of  fact  or  law  that 
appellant  is  guilty  of  having  agreed  to  their  scheme  and/ 
or  crimes.  There  is  omitted  from  this  indictment  any 
allegations  of  fact  against  appellant.  There  are  particu- 
larly omitted  those  allegations  of  fact  setting  forth  the 
substance  of  a  conspiracy  agreement  upon  her  part, 
which  in  its  terms  embraces  the  totally  separate  and 
distinct  crimes  and  acts  of  her  co-defendants  set  forth 
in  the  substantive  counts. 

Were  it  possible  for  an  accused  to  waive  the  defect 
of  being  charged  by  a  bare  conclusion  of  law,  the  only 
corresponding  benefit  to  the  prosecution  that  could 
ensue  would  be  permission  to  adduce  evidence  without 
preceding  allegations  of  fact.  Even  this  is  irrelevant  in 
this  cause.  There  are  allegations  of  fact  set  forth  in  the 
substantive  counts  of  the  indictment.  The  evidence 
adduced  was  necessarily  intended  to  prove  nothing 
more  and  nothing  different  than  those  allegations  against 
those  charged  with  the  same,  whether  considered  as 
such  or  as  incorporated  into  the  conspiracy  count. 
Further,  each  and  every  act  of  the  substantive  counts 
are  directly  alleged  to  be  overt  acts  upon  the  part  of 
those  charged  therein.  Because  appellant  cannot  be  held 
responsible  for  the  criminal  acts  of  others  except  by 
reason  of  a  prior  relationship  making  her  responsible 
therefor,  evidence  of  the  overt  acts  of  her  co-defendants 


is  irrelevant  as  to  her  until  evidence  is  first  adduced  of 
a  conspiracy  agreement  upon  her  part  making  her 
responsible  therefor.^  Since  the  only  allegations  of  fact 
contained  in  the  indictment  are  alleged  to  be  overt  acts 
performed  by  her  co-defendants,  all  that  was  and 
could  be  proven  in  this  cause  under  these  allegations, 
in  so  far  as  appellant  is  concerned,  were  these  overt  acts 
of  her  co-defendants,  and  nothing  more  to  render  them 
admissible  against  her. 

There  is  even  more  to  the  matter  than  this,  however: 
In  the  allegations  contained  in  the  first  paragraph  of  the 
first  count,  it  is  charged  that  those  defendants  accused 
thereby  "controlled"  a  corporation  named  the  Daven- 
port Corporation.  The  indictment  alleges  that  these 
defendants  caused  this  corporation  to  enter  into  a  con- 
tract with  the  cooperative  by  means  of  which  a  large 
portion  of  the  moneys  paid  in  for  memberships  was 
converted  to  their  use.  It  further  alleges  that  these 
defendants  caused  options  to  be  obtained  upon  real 
property  for  a  plant  site  in  the  name  of  this  corporation, 
and  then  purchased  the  property  in  its  name  and  resold 
it  to  the  cooperative  at  a  large  profit  to  themselves  and 
the  corporation  they  controlled.^ 


2  Under  allegations  of  fact  against  her  permitting  the  same. 

^  "As  a  further  part  of  said  scheme  and  artifice,  said  defendants 
would  and  did  cause  said  Mt.  Hood  to  enter  into  a  contract  with 
The  Davenport  Corporation,  a  corporation  controlled  by  defend- 
ants, as  a  means  by  which  said  Davenport  Corporation  would 
and  did  claim  and  receive  and  convert  to  the  use  and  benefit  of 
defendants  a  large  portion  of  the  moneys  which  had  been  received 
from  said  purchasers  of  Mt.  Hood  memberships;  and  as  a  further 
part  of  said  scheme  and  artifice  and  in  order  to  make  secret  profits 
for  themselves,  said  defendants  would  and  did  cause  agents,  em- 
ployees, and  officers  of  Mt.  Hood  to  procure  options  in  the  name 
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A  corporation  is  an  artificial  entity  that  can  only- 
act  through  its  officers.  Proof  of  the  foregoing  allegations 
required  that  the  officers  of  the  Davenport  Corporation 
be  identified  and  that  evidence  be  adduced  that  they 
acted  in  conformance  with  these  allegations.  It  also 
required  that  the  relationship  to  them  of  the  defendants 
charged  be  shown  so  as  to  establish  that  these  officers 
were  "controlled"  by  these  defendants  and  that  there- 
fore these  defendants  are  to  be  held  directly  responsible 
for  their  acts. 

It  so  happens  that  appellant  was  President  and 
principal  stockholder  of  this  corporation.  In  the  course 
of  this  proof,  therefore,  she  was  identified  as  such  and 
evidence  was  adduced  that  the  corporation,  through  her, 
acted  in  conformance  with  the  foregoing  allegations. 
Further  evidence  was  adduced  of  the  surrounding  cir- 
cumstances to  prove  that  she  did  so  under  the  "control" 
of  the  defendants.  There  can  be  no  other  conclusion 
than  that  the  evidence  that  touched  upon  appellant  was 
introduced  into  the  cause  under  these  allegations  and 
for  the  purpose  of  proving  them  against  those  charged 
in  the  substantive  counts.  When  the  prosecution  rested, 
this  was  the  status  of  the  "case"  against  appellant. 

Appellant  can  only  guess  how  this  indictment  came 
to  be  drawn  as  it  is.  Apparently,  proper  procedural  rules 
were  followed  to  reach  an  erroneous  substantive  con- 
clusion.   Rule    8    of    the    Federal    Rules    of    Criminal 

of  said  Davenport  Corporation  on  real  estate  which  was  to  be 
purchased  by  Mt.  Hood,  and  would  and  did  obtain  funds  from 
Mt.  Hood  with  which  to  purchase  said  real  estate  in  the  name  of 
said  Davenport  Corporation,  and  would  and  did  then  resell  said 
real  estate  of  Mt.  Hood  at  great  profit  to  said  Davenport  Corpora- 
tion and  defendants." 


Procedure  provides  that  it  is  not  necessary  that  every 
defendant  be  named  in  every  count.  It  needs  no  citation 
of  authority,  therefore,  to  point  out  that  it  is  not  neces- 
sary, where  substantive  counts  and  a  conspiracy  count 
are  joined,  that  a  defendant  be  charged  in  a  substantive 
count  in  order  to  be  charged  in  the  conspiracy  count/ 
There  is  likewise  a  common  practice  of  crowning  a  series 
of  joint  substantive  offenses  with  a  conspiracy  count 
based  upon  them  and,  in  such  instance,  of  incorporating 
by  reference  the  allegations  of  fact  of  the  substantive 
counts  in  the  conspiracy  count  for  the  purpose  of 
supplying  allegations  of  fact  in  the  latter.^ 


"*  Indeed,  there  are  some  substantive  offenses  that  are  limited 
to  a  definite  class  of  persons  such  as  bankrupts,  federal  officials,  etc. 
One  not  of  such  class  can  aid  and  abet  another  who  is  in  the  lat- 
ter's  commission  of  a  substantive  offense,  and  can  thus  be  charged 
as  a  conspirator  while  lacking  the  capacity  to  commit  the  substan- 
tive offense  itself. 

^  It  is,  however,  a  practice  that  does  not  have  general  approval. 
Where  the  conviction  for  conspiracy  rests  not  upon  the  finding  of 
an  agreement,  but  upon  the  finding  of  combination  or  confedera- 
tion implicit  in  concertive  action  in  the  commission  of  the  substan- 
tive offenses,  as  in  the  case  at  bar,  punishment  upon  the  conspiracy 
count  comes  dangerously  close  to  a  second  punishment  for  the 
same  misdeeds.  See  the  dissent  in  Pinkerton  v.  U.  S.,  328  U.S.  640, 
and  the  cases  and  1925  report  of  the  Conference  of  the  Senior  Cir- 
cuit Judges  cited  therein.  See  also  the  language  of  the  Court  in 
Hamner  v.  U.  S.,  134  Fed.  2d  592,  cited  herein  under  appellant's 
first  Assignment  of  Error. 

The  case  at  bar  affords  an  excellent  example. 

The  first  paragraph  of  the  substantive  counts  in  itself  charges 
conspiracy  as  conspiracy  was  defined  by  the  instructions  of  the 
Court.  The  jury  was  instructed  that  this  paragraph  charges  a 
joint  scheme  to  defraud  and  the  participation  therein  by  each  of 
the  accused.  They  v*^ere  then  instructed  that  if  they  found  the 
scheme  existed,  then  each  participant  therein  was  liable  for  the 
substantive  offense  set  forth  in  the  second  paragraph  of  each  sub- 
stantive count  without  regard  to  who  might  have  done  the  actual 
mailing  or  made  the  particular  sale  described  therein  (Tr.  pp.  1757 
et  seq.).  It  was  only  under  the  substantive  counts  that  the  jury 
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was  instructed  concerning  the  allegations  of  fact  as  they  pertained 
to  either  count.  The  instruction  upon  the  conspiracy  count  only 
defined  the  crime  and  did  so  substantially  in  terms  of  evidence  of 
combination  and  confederation  sufficient  to  support  a  conviction 
therefor.  (There  was  no  separate  instruction  as  to  appellant,  for 
example,  even  though  she  was  only  charged  in  the  conspiracy 
count.  The  guilt  of  one  who  participated  in  the  joint  scheme  by 
knowingly  and  willfully  assisting  in  the  use  of  "existing  corpora- 
tions (such  as  the  Davenport  Corporation)  to  permit  .  .  .  one  or 
more  persons  to  siphon  off  money  paid  by  the  purchasers  of  mem- 
bership .  .  ."  was  dealt  with  under  the  allegations  of  fact  under  the 
substantive  counts:  Tr.  p.  1778.) 

In  Pinkerton  v.  U.  S.,  supra,  conviction  of  the  accused  for  the 
substantive  offense  was  sustained  upon  the  basis  of  evidence  suf- 
ficient to  support  his  conviction  under  the  conspiracy  count  for 
conspiring  to  commit  it.  In  the  case  at  bar  the  same  route  was 
used  to  obtain  the  conviction  of  the  accused  upon  the  substantive 
counts  with  this  important  difference;  it  was  a  matter  self-con- 
tained within  the  substantive  counts  themselves.  While  conviction 
under  the  substantive  count  in  Pinkerton  v.  U.  S.,  supra,  required 
a  separate  finding  of  ultimate  fact,  as  it  did  in  the  case  at  bar, 
(that  the  accused  was  guilty  of  committing  the  substantive  crime) 
in  the  converse  situation  in  the  case  at  bar  conviction  upon  the 
conspiracy  count  required  no  further  or  different  finding  of  ulti- 
mate fact  than  the  substantive  counts,  either  under  the  indictment 
or  the  instruction  of  the  Court,  because  the  finding  that  the  ac- 
cused had  participated  in  a  combination  was  a  part  of  the  sub- 
stantive counts.  A  verdict  of  guilty  of  the  conspiracy  count  was 
simply  an  affirmance  that  the  accused  had  been  found  guilty  of 
one  or  more  substantive  counts. 

The  foregoing  is  not  all  of  the  ill  result  in  the  case  at  bar.  The 
evidence  was  conclusive  that  the  defendant  Errion  was  a  swindler 
and  that  this  was  a  fraudulent  scheme  by  which  he  intended  to 
benefit.  Each  of  the  accused  had  played  a  role  in  the  venture.  In 
the  broad  sense  they  had  therefore  participated  in  concert  in  a 
scheme  whose  ultimate  object  was  fraud.  Under  the  substantive 
counts  the  jury  was  instructed  that  an  accused  could  be  guilty 
thereof,  and  could  have  thus  criminally  participated  in  the  scheme, 
if  he  made  the  alleged  representations  without  regard  to  whether 
they  were  true  or  false,  i.e.,  without  actual  knowledge  of  their 
falsity  and  without  acting  in  concert  as  to  any  other  feature  of  the 
scheme  (Tr.  pp.  1766-1779). 

Upon  this  basis,  and  as  such  a  participant,  could  not  an  ac- 
cused be  convicted  of  the  conspiracy  count  because  of  participa- 
tion in  a  joint  scheme  whose  ultimate  object  was  fraud,  even 
though  he  had  no  actual  knowledge  that  his  statements  were  false 
and  therefore  could  not  share  that  knowledge  with  others  in  com- 
mon design?  (Tr.  pp.  1778-1779).  If  conviction  upon  the  conspiracy 
count  is  made  to  stand  upon  proof  of  an  agreement  whose  sub- 
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stance  was  fraud  and  concerning  which  it  had  to  be  proven  that 
each  of  the  accused  had  participated  therein  with  knowledge  of 
that  fraud  shared  with  one  another,  the  evidence  was  totally  in- 
sufficient to  support  submission  of  the  conspiracy  count  as  to  any 
but  Errion  and  Munkers.  These  were  the  only  two  as  to  whom 
there  was  direct  evidence  of  actual  knowledge  adduced  from 
which  an  inference  that  it  was  shared  between  them  with  common 
design  could  be  drawn.  To  the  contrary,  the  Court  instructed  that 
belief  that  financing  was  assured  for  the  project  (the  heart  of 
Errion's  fraud  and  the  premise  which  destroyed  the  legitimacy  of 
the  venture,  i.e.,  if  there  had  been  financing  and  the  project  had 
been  financed,  the  project  would  have  been  as  professed,  but  Errion 
would  have  made  an  improper  profit  upon  the  purchase  of  its 
plant  site  and  there  might  or  might  not  have  been  a  claim  against 
him  for  excessive  organizational  fees)  would  not  exonerate  an  ac- 
cused from  liability  of  the  substantive  counts  if  they  participated 
in  the  scheme  "as  outlined  in  Paragraph  I,"  "if  they  knowingly 
and  willfully  made  false  promises  or  representations  as  to  other 
matters."  What  other  matters?  It  v/as  not  necessary,  the  Court 
instructed,  that  the  Government  prove  all  of  the  allegations  with 
respect  to  the  scheme  or  with  respect  to  the  alleged  misrepresenta- 
tions, "it  is  only  necessary  for  the  Government  to  prove  sufficient 
fraudulent  features  or  sufficient  material  representations  to  show 
that  the  scheme  .  .  .  existed"  (Tr.  p.  1775). 

If  a  conspiracy  indictment  requires  "a  clear  statement  of  the 
agreement  which  is  proposed  to  be  proven"  (Hamner  v.  U.  S.,  134 
Fed.  2d  592,  supra,  at  page  595)  what  is  the  agreement  in  the  case 
at  bar?  Who  could  be  made  acquainted  with  the  agreement  against 
which  he  was  to  defend  from  this  indictment  when  there  were  as 
many  possible  combinations  and  permutations  for  guilt  of  the 
substantive  counts  as  set  forth  in  the  instructions  and  guilt  of  the 
conspiracy  count  was  in  itself  a  matter  of  further  possible  permu- 
tations and  combinations?  If  the  instructions  of  the  trial  court 
were  a  correct  interpretation  of  the  indictment,  it  is  doubtful  if  a 
crime  could  be  any  more  esoteric  than  the  "conspiracy"  charged 
here.  Certainly  no  lay  person  could  make  an  analysis  of  this  in- 
dictment equal  in  breadth  and  scope  to  that  of  the  trial  court — 
and  very  few  counsel.  More  than  that,  if  crime  can  be  so  complex, 
who,  ahead  of  time,  could  make  a  similar  and  continuing  analysis 
of  a  business  venture  in  which  he  was  associated  with  others  so  as 
to  ascertain  whether  or  not  federal  criminal  prosecution  did  not 
lurk  therein? 

What  possible  distinction  can  there  be  between  the  conspiracy 
count  and  the  substantive  counts  in  this  cause  when  appellant,  who 
was  only  charged  in  the  former,  could  be  dealt  with  complete  fa- 
cility in  the  instructions  concerning  the  latter?  Were  it  not  for  the 
more  overriding  premise  illustrated  by  this  fact,  that  the  indict- 
ment fails  to  state  a  crime  against  her  and  that  she  was  convicted 
upon  no  personal  guilt,  but  solely  for  the  crimes  charged  against 
her  co-defendants,  appellant  would  urge  duplicitness  of  the  indict- 
ment as  an  assignment  of  error. 
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All  these  rules  are  correct  as  matters  of  procedure. 
They  do  not,  however,  in  appellant's  opinion,  obviate 
the  basic  substantive  rules  that  an  accused  is  entitled  to 
be  informed  of  the  crime  of  which  he  is  accused  in 
allegations  of  fact  and  that  no  one  can  be  held  respon- 
sible for  the  conduct  of  others  except  by  allegations 
permitting  prior  proof  of  a  relationship  creating  such 
responsibility.  It  would  seem  that  if  the  desire  is  to 
join  a  series  of  substantive  counts  with  a  conspiracy 
count  and  to  name  an  accused  in  the  conspiracy  count 
who  is  not  named  in  the  substantive  counts,  then  care 
must  be  taken  to  charge  such  an  accused  in  the  con- 
spiracy count  with  the  substance  of  his  own  alleged 
agreement  and  in  terms  embracing  his  personal  adoption 
of  the  acts  of  his  co-defendants  set  forth  in  the  substan- 
tive counts. 

Had  the  Court  granted  appellant's  motion  for  a 
separate  trial,  the  fallacies  of  indictment  and  proof 
hereinabove  outlined  would  have  been  made  apparent. 

Assuming,  as  one  is  entitled  to  assume,  that  the 
evidence  adduced  in  a  criminal  cause  relates  only  to  the 
allegations  of  fact  set  forth  in  the  indictment,  none  of 
the  evidence  in  this  cause  relates  to  appellant.  This  evi- 
dence now  occupies  a  Transcript  of  Testimony  of  some 
1800  pages.  The  cause  took  three  weeks  to  try  and  there 
were  seven  defendants.  The  offenses  charged  were  a 
joint  scheme  and  conspiracy,  not  simple  matters  in  them- 
selves. 

A  narrative  account  of  the  evidence  cannot  help  but 
be  involved  and  lengthy.   The  defendant  Errion  is  the 
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principal  figure  throughout.  It  is  actually  he  of  whom 
the  indictment  speaks  when  it  charges  control  of  the 
Davenport  Corporation,  the  execution  of  a  contract  in 
its  name  and  the  wrongful  receipt  of  moneys  through 
its  use.  But  a  very  small  portion  of  the  evidence,  how- 
ever, touches  upon  his  use  of  the  corporation,  and  thus 
of  appellant,  as  charged.  However,  a  narrative  account 
is  not  only  of  interest  but  of  importance,  in  that  it  can 
be  seen  that  in  fact  the  evidence  itself  has  no  more  to 
say  about  appellant  than  do  the  allegations  of  fact  of  the 
indictment.  At  the  close  of  the  prosecution's  case,  the 
evidence  "against"  appellant  was  literally  the  testimony 
of  witnesses  for  the  prosecution  (specifically  Bobbitt, 
Samuels  and  Piatt)  that  Errion  was  the  recognized 
organizer  and  promotor  of  the  cooperative  and  that  this 
contract  naming  the  Davenport  Corporation  was  the 
contract  by  which  he  was  to  be  compensated  for  his 
services.  He  directed  its  preparation  by  counsel  (Bobbitt) 
and  its  execution  by  officers  of  the  cooperative  and 
appellant  (Samuels).  Pursuant  to  its  terms  he  directed 
the  purchase  of  the  cooperative's  plant  site  (Banks)  and 
its  resale  to  the  cooperative  at  a  profit  to  himself.  All 
of  the  moneys  specified  in  the  indictment  as  wrongfully 
obtained  were  traced  to  Errion.  In  most  instances  the 
money  was  delivered  to  him  personally  although  in 
the  form  of  checks  payable  to  the  Davenport  Corpora- 
tion (Samuels).  There  was  a  checking  account  in  the 
name  of  this  corporation  which  was  in  fact  Errion's 
(Piatt) ;  the  money  deposited  therein  was  his  and  with- 
drawals were  at  his  direction  (Piatt).  Those  witnesses 
testifying  to  the  execution  of  the  contract  (Bobbitt)  and 
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to  the  payment  of  the  cooperative's  money  to  Errion 
(Samuels),  testified  that  they  had  never  dealt  with 
appellant,  had  never  had  contact  with  her  and  had  never 
delivered  any  moneys  to  her.  They  had  a  full  under- 
standing that  they  were  dealing  with  Errion  and  that 
Errion  was  dealing  upon  his  ov^^n  behalf.  Appellant  had 
simply  not  been  involved  in  their  transactions  v/ith  him. 

Pursuant  to  the  foregoing,  at  the  close  of  the  Govern- 
ment's case,  there  was  a  complete  void  as  to  appellant. 
She  was  president  of  the  Davenport  Corporation  and 
her  signature  was  hers  wherever  it  appeared.  Whether 
or  not  she  had  had  knowledge  of  the  course  that  Errion 
was  actually  pursuing  was  a  matter  of  sheer  conjecture 
except  in  so  far  as  it  had  been  proven  to  the  contrary; 
that  hers  was  apparently  a  purely  mechanical  role,  which 
required  no  such  knowledge  and  from  v/hich  no  such 
knowledge  need  necessarily  be  inferred.  (Precisely  the 
conclusion  of  a  Grand  Jury  that  would  lead  to  her 
omission  from  the  substantive  counts.)  As  a  case  for 
the  defense,  all  that  was  lacking  was  appellant's  personal 
protestation  of  innocence. 

This  had  to  await  appellants'  testimony  in  her  own 
defense.  She  corroborated  that  her  role  was  in  fact 
mechanical  and  that  she  had  been  induced  to  play  it, 
at  no  profit  to  herself,  by  representations  of  Errion 
similar  to  those  by  which  he  had  induced  the  participa- 
tion of  other  witnesses  for  the  prosecution.  She  had  been 
similarly  deceived  and  had  had  no  more  knowledge  of 
his  actual  intent. 

Why  did  the  Government  seek  to  censure  her  through 
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the  conspiracy  count?  Because  of  the  enormity  of 
Errion's  crime;  for  associating  with  the  man;  for  what 
she  should  have  known  about  him  and  not  what  she 
actually  knew  about  his  scheme.  This  depended  upon 
her  previous  contact  with  him  and  likewise  had  to 
await  her  own  testimony.  It  was  simply  that  she  had 
been  gulled  by  him  before. 

As  to  this,  appellant's  age  and  sex  are  as  much 
facts  as  any  other  facts  to  be  weighed.  This  is  not  a 
matter  of  sympathy  or  chivalry  towards  a  woman  in 
her  eighties,  but  that  experience  has  shown  that  elderly 
women  are  the  usual  targets  of  persons  of  charm  and 
guile;  they  are  more  easily  imposed  upon.  On  the 
other  hand,  elderly  women  whose  mental  faculties  have 
not  only  escaped  the  ravages  of  time,  but  have  be- 
come sharpened  in  old  age  towards  evil  purpose,  do 
not  really  exist.  To  have  been  a  conspirator  in  this  cause, 
as  the  law  in  fact  defines  a  conspirator,  appellant  must 
be  pictured  as  such  a  one,  acting  out  of  pure  malice,  for 
no  gain  to  herself  and  simply  for  the  pleasure  of  seeing  a 
large  number  of  persons  swindled  out  their  money  by 
Robert  Errion.  This  is  not  a  rational  speculation. 

Appellant's  first  three  Assignments  of  Error  treat 
respectively  with  the  failure  of  the  indictment  to  state 
a  crime  against  her,  the  irrelevancy  of  the  evidence 
adduced  to  any  issue  of  her  guilt  or  innocence  of  any 
crime  because  of  the  limitations  imposed  thereupon  by 
the  allegations  under  which  it  was  adduced  (as  Assign- 
ment of  Error  I -A)  and  the  failure  of  the  Court  to 
grant  her  motion  for  a  separate  trial.  These  Assignments 
of   Error    require    no    narrative    of   the    facts.    For   this 


16 

reason,  as  well  as  spacial  limitations,  such  a  narrative 
account  is  attached  to  this  brief  as  an  appendix.  How- 
ever, for  full  understanding,  the  reader  may  wish  to 
consider  it  at  this  point  and  it  is  necessary  for  an 
understanding  of  appellant's  fourth  and  fifth  Assign- 
ments of  Error. 

ASSIGNMENT  OF  ERROR  NO.  I 

The  indictment  fails  to  state  facts  sufficient  to  charge 
appellant  with  a  crime. 

POINTS  AND  AUTHORITIES 
I. 

A  conspiracy  count  must  set  forth  in  allegations  of 

fact,  the  agreement  with  which  the  accused  is  charged. 

His  agreement  is  the  crime  of  which  he  is  accused  and 

he  is  entitled  to  be  informed  of  his  crime  so  as  to  enable 

him  to  make  his  defense  thereto.  At  the  same  time  these 

allegations  are  necessary  to  enable  the  Court  to  ascertain 

that  the  crime  of  conspiracy  has  been  properly  charged 

in  that  the  agreement  alleged  would  in  fact  result  in  a 

violation    of    a    substantive    statute    when    carried    into 

effect,  and  that  agreements  to  violate  that  substantive 

statute  are  penalized  by  the  conspiracy  statute  under 

which   the   charge   has   been   brought. 

Hamner  v.  U.  S.,  134  Fed.  2d  592. 

Asgill  V.  U.  S.,  60  Fed.  2d  780. 

U.  S.  V.  Cruikshank,  92  U.S.  542,  23  Law  Ed.  588. 

Pettibone  v.  U.S.,  148  U.S.  197,  13  Sup.  Ct.  542, 

37  Law  Ed.  419. 
State  V.  Van  Pelt,  136  N.C.  633,  49  S.E.  177,  188, 

68  L.R.A.   760,   1  Annotated  Cases  495. 
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II. 

In  construing  whether  or  not  a  conspiracy  count 
contains  factual  allegations  of  the  substance,  object  and 
purpose  of  the  agreement  with  which  the  accused  is 
charged,  adequate  for  the  foregoing  purposes,  the  allega- 
tions of  fact  purporting  to  set  forth  the  same  will  not 
be  aided  by  the  allegations  of  overt  acts  or  the  allega- 
tions of  the  acts  of  alleged  co-conspirators.  An  overt  act 
is  not  a  necessary  ingredient  of  the  crime  itself,  but 
merely  affords  the  point  in  time  when  the  conspiracy 
agreement  was  carried  into  effect  and  prior  to  which 
any  of  the  alleged  co-conspirators  could  have  withdrawn 
from  the  same,  while  until  the  accused's  conspiracy 
agreement  is  properly  alleged  and  proven  as  embracing 
the  acts  alleged  upon  the  part  of  his  alleged  co-conspira- 
tors, he  is  not  responsible  for  such  acts  and  their  per- 
formance is  not  admissible  against  him. 

U.  S.  V.  Amister,  273  Fed.  532. 

U.   S.   V.  Britton,    198  U.S.    199,   2   Sup.   Ct.   31, 

27  Law  Ed.  698. 
U.   S.   V.   Beiner,    275   Fed.    704. 
Hamner  v.  U.  S.,  134  Fed.  2d  592. 

IV. 

Nor,  in  considering  the  matter,  will  mere  legal  con- 
clusions be  accepted  in  the  place  of  factual  allegations. 

U.  S.  V.  Cruikshank,  92  U.S.  542,  23  Law  Ed.  588. 
Pettibone  v.  U.  S.,  148  U.S.  197,  13  Sup.  Ct.  542, 
37  Law  Ed.  419. 
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Summary  of  Argument 

Criminal  conspiracy  is  truly  a  statutory  crime.  It  is 
an  agreement  whose  object  is  the  performance  of  an 
unlawful  act  or  the  accomplishment  of  a  lawful  end 
by  unlawful  means  where  substantive  statutes  exist  de- 
nouncing particular  ends  or  means  as  unlawful  and  a 
further  and  separate  statute  exists  that  designates  those 
substantive  statutes  and  provides  a  penalty  for  those 
who  enter  into  an  agreement  to  violate  them. 

If  the  activity  contemplated  by  the  parties  in  their 
agreement,  or  performed  by  them  pursuant  thereto, 
would  not,  in  the  first  instance,  or  does  not,  in  the 
second,  violate  a  substantive  statute  then  there  is 
nothing  in  such  an  agreement  pertinent  to  either  a 
substantive  offense  or  to  a  conspiracy  statute  that  has 
reference  only  to  substantive  offenses.  It  also  follows 
that  even  though  the  activity  contemplated  or  per- 
formed under  the  terms  of  the  agreement  may  in  fact 
constitute  a  substantive  offense,  an  indictment  for  con- 
spiracy cannot  be  lodged  unless  there  is  a  statute 
permitting  the  same,  i.e.,  one  that  imposes  a  penalty 
upon  those  who  enter  into  an  agreement  to  accomplish 
that  particular  substantive  ofTense. 

The  accused's  agreement  to  violate  a  substantive 
statute  being  his  crime,  the  only  fashion  in  which  the 
crime  can  properly  be  charged  is  by  citing  a  substantive 
statute  and  setting  forth  in  allegations  of  fact  the  sub- 
stance of  the  accused's  agreement  in  terms  of  the  con- 
duct contemplated  or  performed  thereby  violative  of 
that  statute.  The  accused  is  always  entitled  to  be  made 
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acquainted  with  the  crime  with  which  he  is  charged  so 
as  to  enable  him  to  make  his  defense  thereto,  and 
conspiracy  is  no  exception.  Likewise  the  court  must  be 
able  to  ascertain  that  the  indictment  charges  a  crime 
in  that  the  conspiracy  statute  under  which  the  indict- 
ment has  been  brought  penalizes  agreements  to  violate 
the  substantive  statute  to  which  the  indictment  refers 
and  that  the  agreement  alleged  is  in  fact  one  to  violate 
that  substantive  statute. 

In  the  case  at  bar  the  conspiracy  count  makes  no 
pretense  of  adequate  allegations  of  fact  of  the  substance 
of  the  agreement  of  the  alleged  co-conspirators.  In 
itself  it  contains  only  conclusions  of  law,  charging  that 
the  defendants  agreed  and  conspired  to  violate  particular 
substantive  statutes.  To  ascertain  the  substance  of  the 
alleged  agreement  among  the  co-conspirators  and  to 
ascertain  whether  or  not  this  agreement  was  in  fact 
violative  of  these  statutes,  the  court  must  turn  to  the 
substantive  counts  which  are  incorporated  by  reference 
into  the  conspiracy  count  for  that  purpose.  To  ascertain 
the  crime  with  which  they  have  been  charged  so  as  to 
enable  them  to  make  their  defense  thereto,  the  accused 
must  do  the  same. 

The  substantive  counts,  however,  are  all  charged 
as  the  joint  acts  of  appellant's  alleged  co- conspirators 
alone.  Indeed,  in  the  conspiracy  count  itself  they  are 
charged  as  overt  acts  upon  their  part  in  furtherance 
of  the  alleged  conspiracy  of  the  whole.  Obviously,  when 
the  substantive  counts  are  so  charged,  no  proof  in 
support  of  them  (or  of  the  agreement  supposedly 
embraced  within  them)  is  admissible  against  appellant 
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until  a  conspiracy  agreement  is  first  proven  against  her 
that  includes  within  its  terms  an  agreement  to  such 
actions  upon  the  part  of  her  co-defendants.  Until  that 
time,  she  is  not  responsible  for  those  acts.  Thus,  the  rule 
is  that  when  testing  whether  or  not  a  conspiracy  count 
sufficiently  alleges  the  substance  of  the  agreement  of 
the  particular  accused,  allegations  of  the  overt  acts  com- 
mitted by  alleged  co-conspirators,  as  well  as  overt  acts 
in  general  and  legal  conclusions,  will  not  be  considered. 
As  a  practical  matter,  it  is  of  no  avail  to  do  so. 

Thus,  in  testing  the  sufficiency  of  the  conspiracy 
count  in  the  cause  at  bar,  the  incorporation  by  reference 
of  the  substantive  counts  into  the  conspiracy  count  serves 
no  purpose  as  to  appellant  and  is  to  be  disregarded.  As  a 
result,  the  conspiracy  count  contains  only  a  conclusion  of 
law  as  to  her.  Specifically,  there  are  no  allegations  therein 
upon  which  there  can  be  based  proof,  independent  of 
proof  of  the  substantive  counts,  of  a  purported  con- 
spiracy agreement  upon  appellant's  part;  in  particular 
proof  of  her  agreement  to  the  commission  of  those 
substantive  offenses  by  her  alleged  co-conspirators. 

ARGUMENT 

A  conspiracy  count  must  distinctly  and  directly 
allege  the  agreement  with  which  the  accused  is  charged. 

It  is  stated  in  Asgill  v.   U.  S.,  60   Fed.   2d   780  at 

page  785: 

"When  the  charge  is  laid,  however,  the  terms  of 
the  agreement  must  be  set  forth  therein,  and,  until 
this  is  done,  evidence  of  the  conduct  of  the  parties 
cannot  be  held  competent  or  responsive  to  the  un- 
alleged   agreement." 
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In  greater  detail,  it  is  stated  in  Hamner  v.  U.  S.,  134 

Fed.  2d  592  at  page  595: 

"Now  the  gist  of  the  charge  of  conspiracy  is 
the  agreement  to  commit  an  offense  or  a  fraud 
against  the  United  States.  An  overt  act  must  be 
done  pursuant  to  the  agreement  before  .  .  .  the 
crime  is  complete,  but  its  essence  lies  in  the  agree- 
ment. That  agreement  must  be  distinctly  and  direct- 
ly alleged.  Inference  and  implication  will  not,  on 
demurrer,  suffice.  Aid  cannot  be  sought  in  the  alle- 
gations of  what  was  done  in  pursuance  of  it  .  .  ." 

"What  was  done  is  often  good  evidence  of  what 
was  agreed  to  be  done,  but  to  allege  such  evidence 
is  not  an  allowable  substitute  for  a  clear  statement 
of  the  agreement  which  is  proposed  to  be  proven. 
Such  a  pleading  invites  the  abuse  of  the  conspiracy 
statute  which  has  often  happened  by  stating  several 
substantive  joint  offenses  and  seeking  conviction 
not  only  for  them  but  for  a  conspiracy  as  well. 
Such  a  thing  is  legally  possible,  but  it  emphasizes 
the  necessity  for  clear-pleading  of  the  conspiracy 
agreement  as  a  thing  to  be  proved  separate  and 
distinct  from  the  substantive  crimes." 

Appellant  need  hardly  point  out  that  the  last  para- 
graph above  cited  is  a  precise  description  of  the  case  at 
bar.  The  indictment  charges  a  series  of  crimes  and  the 
conspiracy  count  has  been  patently  added  to  crown  the 
whole  with  a  conviction  for  conspiracy  based  upon  them. 
In  the  meantime,  appellant  is  not  even  charged  in  any 
of  these  substantive  counts  and  the  need,  as  to  her,  of 
a  clear  statement  of  the  conspiracy  agreement  of  which 
she  is  accused,  as  against  the  substantive  offenses  of 
which  she  is  not,  becomes  imperative. 

In  particular,  where  the  charge  is  conspiracy  to 
defraud,  the  allegations  of  the  agreement  must  include 
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a  factual  description  of  the  scheme  to  defraud.  Only 
this  will  enable  the  court  to  ascertain  that  it  is  such  a 
fraud  as  is  contemplated  by  the  conspiracy  statute  under 
which  the  charge  is  brought  and  the  accused  to  defend 
upon  the  particular  basis  that  one  or  more  of  such 
allegations  of  fact  are  untrue  and  that  he  did  not  in 
fact  enter  into  an  agreement  to  commit  the  substantive 
offense  contemplated  by  the  conspiracy  statute  under 
which  the  charge  is  brought. 

It  is  stated  in  U.  S.  v.  Cruikshank,  92  U.S.  542   (at 

page  558),  23  Law  Ed.  533: 

".  .  .  the  object  of  the  indictment  is,  first,  to 
furnish  the  accused  with  such  a  description  of  the 
charge  against  him  as  will  enable  him  to  make  his 
defense,  and  avail  himself  of  his  conviction  or 
acquittal  for  protection  against  a  further  prosecu- 
tion for  the  same  cause;  and,  second,  to  inform  the 
court  of  the  facts  alleged,  so  that  it  may  decide 
whether  they  are  sufficient  in  law  to  support  a  con- 
viction, if  one  should  be  had.  For  this,  facts  are 
to  be  stated,  not  conclusions  of  law  alone.  A  crime 
is  made  of  acts  and  intent;  and  these  must  be  set 
forth  in  the  indictment,  with  reasonable  particularity 
of  time,  place  and  circumstances  .  .  . 

"...  it  is  in  some  States  a  crime  for  two  or  more 
persons  to  conspire  to  cheat  or  defraud  another  out  of 
his  property ;  but  it  has  been  held  that  an  indictment 
for  such  offense  must  contain  allegations  setting 
forth  the  means  proposed  to  be  used  to  accomplish 
the  purpose.  This,  because,  to  make  such  a  purpose 
criminal,  the  conspiracy  must  be  to  cheat  or  defraud 
in  the  mode  made  criminal  by  the  statute;" 

In  Pettibone  v.  U.  S.,  148  U.S.  197,  13  Sup.  Ct.  542, 
37  Law  Ed.  419,  it  is  stated  (in  148  U.S.  197  at  page 
203): 
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"...  when  the  criminality  of  a  conspiracy  con- 
sists of  an  unlawful  agreement  of  two  or  more  per- 
sons to  compass  or  promote  some  criminal  or  illegal 
purpose,  that  purpose  must  be  fully  and  clearly 
stated  in  the  indictment;  while  if  the  criminality  of 
the  offense  consists  in  the  agreement  to  accomplish 
a  purpose  not  in  itself  criminal  or  unlawful,  by 
criminal  or  unlawful  means,  the  means  must  be 
set  out. 

"This  indictment  does  not  in  terms  aver  that  it 
was  the  purpose  of  the  conspiracy  to  violate  the 
injunction  referred  to,  or  to  impede  or  obstruct  the 
due  administration  of  justice  in  the  Circuit  Court; 
but  it  states,  as  a  legal  conclusion  from  the  previous 
allegations,  that  the  defendants  conspired  so  to 
obstruct  and  impede  ..." 

As  can  be  seen  from  Hamner  v.  U.  S.,  supra,  the 

allegations   of   overt  acts   will   not  be   used   to  aid  the 

allegations   of   the   agreement.    Nor   are   the   allegations 

of  the  acts  of  alleged  co-conspirators  available  for  that 

purpose.  It  is  stated  in  U.  S.  v.  Britton,  108  U.S.  199  (at 

page  204),  2  Sup.  Ct.  531,  27  Law  Ed.  698: 

"The  offense  charged  in  the  counts  of  this  indict- 
ment is  a  conspiracy.  This  offense  does  not  consist 
of  both  the  conspiracy  and  the  acts  done  to  effect 
the  object  of  the  conspiracy,  but  of  the  conspiracy 
alone.  The  provisions  of  the  statute,  that  there 
must  be  an  act  done  to  effect  the  object  of  the 
conspiracy,  merely  affords  a  locus  penitentiae  so 
that  before  the  acts  done  either  one  or  all  of  the 
parties  may  abandon  their  design  and  thus  avoid 
the  penalty  prescribed  by  the  statute.  It  follows 
as  a  rule  of  criminal  pleading  that  in  an  indict- 
ment for  conspiracy  under  Section  5440,  the  con- 
spiracy must  be  sufftciently  charged,  and  that  it 
cannot  be  aided  by  the  averments  of  acts  done  by  one 
or  more  of  the  conspirators  in  furtherance  of  the 
object  of  the  conspiracy." 
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The    logic   of   this    rule   is   apparent.    A   conspirator 

is  responsible  for  the  acts  of  his  co-conspirators  in  which 

he  did  not  directly  participate,  but  he  cannot  be  made 

responsible  for  them  until  his  conspiracy  agreement  is 

first  proven   to  embrace   them.   As   stated   in   U.   S.   v. 

Beiner,  275  Fed.   704  at  page  706: 

**  There  is  a  foundation  in  reason  for  such  rule, 
because,  after  a  conspiracy  is  formed,  an  overt  act 
may  be  committed  by  one  or  more  of  the  con- 
spirators without  the  knowledge  of  the  others." 

And  finally,  as  can  be  seen  from  U.  S.  v.  Cruikshank, 
supra,  and  Pettibone  v.  U.  S.,  supra,  in  the  pleading  of 
the  object-purpose  of  the  accused's  agreement,  legal 
conclusions  will  not  be  accepted  as  a  substitute  for 
factual  allegations. 

The  allegations  of  the  indictment  in  the  case  at  bar 
are  as  follows: 

Count  I  charges  that  the  defendants  Errion,  Munk- 

ers,  Wright,  Bones,  Locke,  Montgomery  and  Martin: 

*'.  .  .  devised  and  intended  to  devise  a  scheme 
and  artifice  to  defraud  and  for  obtaining  money 
and  property  from  purchasers  of  memberships  in 
Mt.  Hood  Hardboard  and  Plywood  Cooperative, 
hereinafter  called  'purchasers,'  by  means  of  false 
and  fraudulent  pretenses,  representations,  and 
promises,  well  knowing  at  the  time  that  the  pre- 
tenses, representations,  and  promises  would  be  false 
when  made."; 

there  then  following  a  detailed  description  of  the  scheme, 
artifice  and  representations  of  the  above  named  defend- 
ants. 

The  conspiracy  count  charges  that  these  defendants 
and  appellant: 
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".  .  .  did  conspire,  combine,  confederate,  and 
agree  with  each  other  to  commit  the  following 
crimes  and  offenses  against  the  United  States: 

"Violations  of  Section  1341,  Title  18  U.S.C.,  by 
using,  and  intending  to  use,  the  mails  of  the  United 
States  for  the  purpose  of  executing  the  scheme  and 
artifice  to  defraud  and  to  take  the  money  and  prop- 
erty from  purchasers  of  memberships  in  the  Mt. 
Hood  Hardboard  and  Plywood  Cooperative,  as  de- 
scribed in  the  first  count  of  this  indictment,  which 
is  here  and  now  re-alleged  and  incorporated  by 
reference;" 

that  scheme,  artifice  and  intent  "as  described  in  the  first 
count"  being  the  joint  scheme,  artifice  and  intent  of 
appellant's  co-defendants. 

The  indictment  continues: 

"Violations  of  Section  77q(a),  Title  15,  U.S.C, 
by  employing  said  scheme  and  artifice  to  defraud, 
obtaining  money  and  property  by  means  of  untrue 
statements  and  omissions  to  state  material  facts 
necessary  in  order  to  make  the  statements  true,  in 
the  light  of  the  circumstances  under  which  they 
were  made,  not  misleading,  and  engaging  in  trans- 
actions, practices  and  courses  of  business  which 
would  and  did  operate  as  a  fraud  and  deceit  upon 
purchasers  in  the  sale  of  memberships  in  Mt.  Hood 
Hardboard  and  Plywood  Cooperative  by  the  use 
of  the  United  States  mails,  all  as  described  in  the 
preceding  counts  of  this  indictment  and  hereby 
incorporated  by  reference;" 

that  scheme,  artifice,  intent  and  those  representations, 
again  being  described  in  the  first  count  as  the  scheme, 
artifice,  intent,  and  representations  of  appellant's  co- 
defendants. 

The  conspiracy  count  then  continues: 

"Each  and  all  of  said  acts  of  the  defendants  as 
described   in   Counts   I   through   XH,   inclusive,   of 
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this  indictment  are  here  and  now  re-alleged  and 
incorporated  herein  and  designated  as  overt  acts 
done  by  the  said  defendants  in  pursuance  of  said 
conspiracy  and  to  effect  the  objects  thereof,  the 
defendants  performed  additional  overt  acts,  includ- 
ing,  among  other,   the  following,   to-wit: 

There  then  follows  a  series  of  overt  acts,  the  follow- 
ing of  which  contain  appellant's  name: 

"7.  On  or  about  October  1,  1954  at  Portland, 
Oregon,  defendant  Helen  A.  Davenport  signed  a 
contract  as  President  of  the  Davenport  Corporation 
with  Mt.  Hood  Hardboard  and  Plywood  Coopera- 
tive providing  for  payment  of  a  fee  to  the 
Davenport  Corporation  of  ten  per  cent  of  the 
total  amount  received  from  the  sale  of  memberships 
in  Mt.  Hood  Hardboard  and  Plywood  Coopera- 
tive .  .  . 

"12.  On  or  about  December  7,  1954  at  Port- 
land, Oregon,  defendant  Edgar  Robert  Errion  ob- 
tained a  check  from  Mt.  Hood  Hardboard  and 
Plywood  Cooperative  payable  to  the  Davenport 
Corporation  in  the  amount  of  $8,000.00,  and  trans- 
mitted said  check  to  defendant  Helen  A.  Davenport. 

"13.  On  or  about  November  27,  1954  at  Port- 
land, Oregon,  defendant  Edgar  Robert  Errion  ob- 
tained the  check  from  Mt.  Hood  Hardboard  and 
Plywood  Cooperative  payable  to  the  Davenport 
Corporation  in  the  amount  of  $8,000.00,  and  trans- 
mitted said  check  to  defendant  Helen  A.  Davenport. 

"14.  On  or  about  January  13,  1955,  at  Portland. 
Oregon,  defendant  Edgar  Robert  Errion  obtained 
a  check  from  Mt.  Hood  Hardboard  and  Plywood 
Cooperative  payable  to  the  Davenport  Corporation 
in  the  amount  of  $3,000.00  and  transmitted  said 
check  to  defendant  Helen  A.  Davenport." 

The  foregoing  allegations  are  not  allegations  of  overt 
acts  upon  the  part  of  appellant.  They  refer  to  the 
following  allegations  of  Count  I  of  the  indictment: 
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"As  a  further  part  of  said  scheme  and  artifice, 
said  defendants  would  and  did  cause  said  Mt.  Hood 
to  enter  into  a  contract  with  the  Davenport  Corpo- 
ration, a  corporation  controlled  by  defendants,  by 
means  of  which  said  Davenport  Corporation  would 
and  did  claim  and  receive  and  convert  to  the  use 
and  benefit  of  defendants,  a  large  portion  of  the 
monies  which  had  been  received  from  said  purchas- 
ers of  Mt.  Hood  memberships;" 

After  accusing  appellant  of  having  conspired  with 
her  co-defendants  to  violate  Section  134,  Title  18,  and 
Section  77q(a),  Title  15,  as  a  bare  conclusion  of  law, 
the  indictment  has  not  one  single  word  further  to  say 
about  her.  The  substance  of  her  agreement,  the  allega- 
tions by  which  it  must  be  determined  whether  or  not 
she  had  agreed  to  do  such  a  thing  as  in  fact  violated 
those  sections,  must  be  drawn  from  the  substantive 
counts.  The  substantive  counts  are  upon  their  face  not 
only  solely  the  substantive  offenses  of  her  co-defendants, 
but  are  directly  alleged  in  the  conspiracy  count  to  be 
overt  acts  upon  their  part  in  furtherance  of  the  con- 
spiracy of  all. 

Appellant  was  charged  with  nothing  and  tried  for 
nothing.  It  is  patent  upon  the  face  of  the  indictment 
that  the  only  proof  that  was  intended  to  be  presented 
under  it  of  the  existence  of  a  conspiracy  agreement,  or 
of  the  terms  thereof,  or  of  the  parties  thereto,  (who,  by 
being  parties  to  it  brought  it  into  the  existence  sought 
to  be  established),  is  what  is  alleged  in  the  substantive 
counts  as  having  been  done  by  those  charged  therein. 

The  indictment  charges  conspiracy  against  no  one 
other  than  those  defendants. 
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ASSIGNMENT  OF  ERROR  NO.  I-A 

The  indictment  fails  to  state  facts  sufficient  to  charge 
appellant  with  a  crime  in  that  the  evidence  that  could 
be  adduced  thereunder  was  necessarily  irrelevant  to 
any  question  of  appellant's  guilt  or  innocence  of  any 
crime  because  of  the  limitations  of  proof  imposed  by 
its  allegations. 

POINTS  AND  AUTHORITIES 

I. 

The  allegations  of  fact  set  forth  in  the  indictment, 

and   facts  tending  to  prove   those  facts,   are  the  facts 

in  issue  in  a  criminal  cause. 

Rule  7(c),  Federal  Rules  of  Criminal  Procedure. 
42  C.J.S.,  Indictment  and  Information,  Sec.  244, 
page  1262;  Sec.  253,  page  1269. 

II. 

Evidence  is  relevant  and  admissible  only  if  it  relates 
to  the  fact  in  issue.  All  other  evidence  is  irrelevant  and 
inadmissible. 

Wood  V.  U.  S.,  41  U.S.  342,  16  Pet.  342;  10  Law 

Ed.  987. 
Weinstock  v.   U.   S.,   231   Fed.   2d  699;   97  U.S. 

App.   D.C.   365. 

III. 

Evidence  of  the  acts  of  alleged  co-conspirators  are 
not  admissible  against  an  accused  until  a  conspiracy 
agreement  is  first  proven  upon  his  part  that  in  its  terms 
embraces  such  acts. 

U.  S.  V.  Beiner,  275  Fed.  704. 
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IV. 

A  conspiracy  is  a  partnership  in  crime.  Each  con- 
spirator agrees  to  join  in  the  criminal  venture  and  each 
by  his  agreement  becomes  an  equal  participant  in  the 
acts  constituting  the  substantive  offenses.  By  definition 
participation  in  a  substantive  offense  is  the  subject  mat- 
ter of  the  conspiracy  agreement. 

Marino  v.  U.  S.,  91  Fed.  2d  691. 

U.  S.  V.  Delaro,  99  Fed.  2d  781. 

U.  S.  V.  Corlin,  44  Fed.  Supp.  940. 

Pinkerton  v.  U.  S.,  328  U.S.  640;  66  Sup.  Ct. 
1180,  90  Law  Ed.  1489;  Rehearing  denied,  329 
U.S.  818;  67  Sup.  Ct.  26,  91  Law  Ed.  697. 

Curley  v.  U.  S.,  160  Fed  2d  229. 

V. 
This  is  so  to  the  end  that  where  a  conspiracy  count 
based  upon  incorporation  of  the  allegations  of  substan- 
tive counts  is  joined  with  the  substantive  counts,  failure 
of  the  substantive  counts  to  charge  a  crime  renders  the 
conspiracy  count  fatally  defective;  and  a  verdict  of  not 
guilty  of  the  substantive  count,  but  guilty  of  the  con- 
spiracy count,  is  an  inconsistent  verdict.  In  like  fashion, 
a  prior  trial  and  acquittal  upon  a  conspiracy  indictment 
bars  a  subsequent  indictment  and  trial  for  the  sub- 
stantive offense  alleged  to  have  been  the  object  of  the 
conspiracy,  as  res  judicata  of  the  facts. 

Spear  v.  U.  S.,  228  Fed.  485. 

Boyle  V.  U.  S.,  (8th  Circuit)  22  Fed.  2d  547. 

Ross  V.  U.  S.,  197  Fed.  2d  660. 

Steckler  v.  U.  S.,  2d  Circuit,  7  Fed.  2d  59,  60. 

Dunn  V.  U.  S.,  284  U.S.  390. 

Sealfon  v.  U.  S.,  332  U.S.  575,  68  Sup.  Ct.  237, 

92  Law  Ed.  180. 
Cosgrove  v.  U.  S.,  224  Fed.  2d  146. 
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VI. 

It  is  impossible  to  adduce  evidence  that  an  accused 
has  participated  in  a  conspiracy  agreement  where  (1)  he 
is  charged  with  a  crime  only  in  a  conspiracy  count  of 
an  indictment  that  joins  substantive  counts  with  a  con- 
spiracy count  and  (2)  the  conspiracy  count  contains  no 
independent  allegations  of  fact  but  only  incorporates  by 
reference  those  set  forth  in  the  substantive  counts.  Proof 
of  his  participation  in  the  substantive  offenses  is  im- 
material and  irrelevant  to  proof  of  those  counts  and 
there  are  no  separate  allegations  of  fact  in  the  conspiracy 
count  to  permit  proof  that  he  is  guilty  of  that  count. 

Boyle  V.  U.  S.,  22  Fed.  2d  547. 
Cosgrove  v.  U.  S.,  224  Fed.  2d  146. 

Summary  of  Argument 

It  was  impossible  to  adduce  evidence  that  appel- 
lant had  participated  in  any  conspiracy  agreement.  The 
only  allegations  of  fact  contained  in  the  indictment  are 
those  set  forth  in  the  substantive  counts.  Proof  of  her 
participation  in  the  substantive  offenses  was  immaterial 
and  irrelevant  to  proof  of  the  substantive  counts. 

There  being  no  other  allegations  of  fact  in  the  indict- 
ment, no  evidence  could  be  adduced  concerning  appel- 
lant in  the  cause. 

ARGUMENT 

This  cause  is  based  solely  upon  the  allegations  of  fact 
set  forth  in  the  substantive  counts,  as  such,  and  incor- 
porated into  the  conspiracy  count. 


31 

The  most  that  can  be  said  of  the  evidence  adduced 
under  these  allegations  is  that  it  was  sufficient  to  prove 
them.  This  evidence  cannot  concern  appellant  since  these 
allegations   contain   no   issue  of  fact  concerning  her. 

Further,  the  substantive  counts  are  alleged  to  be  the 
joint  acts  of  appellant's  co-defendants  and  in  particu- 
lar, overt  acts  upon  their  part.  Thus,  the  allegations  of 
the  substantive  counts  not  only  put  no  facts  in  issue 
as  to  appellant,  but  the  facts  they  do  put  in  issue  are 
the  overt  acts  of  her  co-defendants.  In  no  event  is  the 
proof  of  these  relevant  as  to  appellant  except  upon 
prior  allegations  and  proof  of  an  agreement  upon  her 
part  in  which  she  embraces  the  crimes  of  her  co- 
defendants  and  by  which  she  becomes  responsible  there- 
for (U.  S.  V.  Beiner,  275  Fed.  704). 

This  issue  is  completely  outside  the  allegations  of 
fact  of  the  indictment.  Therefore,  proof  thereof  is 
completely  outside  the  proof  in  support  of  these  allega- 
tions (Wood  V.  U.  S.,  41  U.S.  342,  10  Law  Ed.  987). 

The  only  interpretation  that  can  be  placed  upon 
the  evidence  adduced  in  this  cause  is  that  it  supports 
the  allegations  of  fact  set  forth  in  the  substantive 
counts.  No  sooner  is  something  of  further  significance 
claimed  for  a  particular  item  than  the  thought  must 
be  dismissed.  Evidence  is  relevant  only  if  it  relates  to 
facts  in  issue  (Wood  v.  U.  S.,  supra).  Facts  in  issue  are 
the  facts  alleged  by  the  indictment  and  such  facts  as 
tend  to  prove  those  facts  (42  C.J.S.,  Indictment  and 
Information,  Sec.  244,  p.  1262).  A  further  significance 
would  be  irrelevant  to  the  facts  in  issue  and,  as  such, 
impossible  of  consideration. 
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There  can  be  no  contention  that  the  evidence  that 
touched  upon  appellant  was  adduced  for  the  two  pur- 
poses of  substantiating  the  allegations  of  fact  of  the  sub- 
stantive counts  against  appellant's  co-defendants  and  of 
permitting  the  jury  to  pass  upon  appellant's  guilt  or 
innocence  of  "conspiracy."  One  need  only  repeat  that 
evidence  was  admissible  in  this  cause  only  upon  the 
ground  that  it  was  relevant  and  material  to  the  allega- 
tions of  fact  set  forth  in  the  indictment.  By  definition, 
as  "relevant  and  material"  evidence,  it  has  no  other 
probative  value.  That  it  serves  the  purpose  of  sup- 
porting those  allegations  of  fact  precludes  it  from  having 
any  further  significance.  Conversely,  if  it  is  not  relevant 
or  material  to  these  allegations  of  fact,  it  was  wrongfully 
admitted. 

The  apparent  theory  upon  which  appellant  was  ar- 
rested and  hailed  into  court  is  that  if  a  group  of  persons 
are  properly  alleged  and  proven  to  have  committed  a 
joint  offense  and  to  have  entered  into  a  conspiracy 
agreement  to  do  so,  then  as  incident  thereto,  the  jury 
can  pass  upon  the  guilt  or  innocence  as  a  "conspirator" 
of  any  person  shown  by  the  proof  of  such  allegations 
to  have  been  involved  by  them  in  their  scheme.  The 
indictment  envisions  a  class  of  persons  who  are  not 
guilty  of  the  substantive  offenses,  but  who,  on  the 
other  hand,  are  not  completely  innocent  of  having 
been  touched  by  the  affair,  either;  a  class  of  persons 
who  can  be  convicted  upon  the  basis  of  being  thus 
half-innocent  and  half-guilty,  who  are  to  be  called 
"conspirators"  and  whose  censure  does  not  depend  upon 
allegations  and  proof  as  does  the  guilt  of  the  real  con- 
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spirators,    but    is    solely    a    matter    of    discretion    upon 
the  part  of  the  jury. 

There   is   no   such   thing. 

In  a  case  such  as  the  one  at  bar  where  the  sub- 
stantive counts  charge  executed  crimes  and  there  are 
no  disabilities  barring  prosecution  of  the  accused  for 
those  crimes  and  the  conspiracy  count  is  based  solely 
upon  the  accused's  participation  therein,  a  conspirator 
is  first  of  all  one  who  by  his  deeds  has  made  himself 
subject  to  punishment  under  the  substantive  statute 
as  a  party  to  a  violation  thereof. 

It  is  stated  in  Pinkerton  v.  U.  S.,  328  U.S.  640; 
66  Sup.  Ct.  1180,  40  Law  Ed.  1489;  rehearing  denied, 
329  U.S.  818;  67  Sup.  Ct.  26,  91  Law  Ed.  697;  (In 
upholding  the  conviction  of  a  conspirator  upon  a  sub- 
stantive count  as  to  which  there  was  no  evidence  of 
his  guilt  other  than  proof  of  his  conspiracy  agreement 
and  of  the  commission  of  the  substantive  offense  by 
his  co-conspirator);  at  328  U.S.  640  at  page  647: 

"The  criminal  intent  to  do  the  act  is  established 
by  the  formation  of  the  conspiracy.  Each  conspira- 
tor instigated  the  commission  of  the  crime  .  .  . 
The  rule  that  holds  responsible  one  who  counsels, 
procures,  or  commands  another  to  commit  a  crime 
is  founded  on  the  same  principle.  The  principle  is 
recognized  in  the  law  of  conspiracy  when  the  overt 
act  of  one  partner  in  crime  is  attributable  to  all  .  .  . 
If  that  can  be  supplied  by  the  act  of  one  con- 
spirator, we  fail  to  see  why  the  same  or  other  acts 
in  furtherance  of  the  conspiracy  are  likewise  not 
attributable  to  the  others  for  the  purpose  of  hold- 
ing them  responsible  for  the  substantive  offense." 
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This  statement  is  summed  up  in  Curley  v.   U.  S., 

160  Fed.  2d  229  at  page  237  as  follows: 

"...  and  that  each  participant  in  a  conspiracy 
is  liable  upon  substantive  counts  for  all  acts  com- 
mitted by  another  conspirator  pursuant  to  the  con- 
spiracy, are  settled  by  Pinkerton  v.  U.  S.  (1946),  328 
U.S.  640;  66  Sup.  Ct.  1180." 

Under  an  indictment  such  as  this,  a  "conspirator", 
therefore,  is  a  party  to  a  crime  who  is  a  "conspirator" 
because  a  statute  says  that  he  can  be  punished  for 
his  agreement  to  commit  the  crime  over  and  above  the 
punshiment  that  can  be  imposed  upon  him  for  com- 
mitting the  crime  itself. 

It  is  patent,  for  example,  that  under  an  indictment 
drawn  as  the  one  in  the  case  at  bar,  where  the  allega- 
tions of  the  conspiracy  count  are  merely  a  repetition 
by  incorporation  of  the  allegations  of  the  substantive 
counts,  that  the  facts  to  be  proven  to  support  convic- 
tion of  both  counts  are  necessarily  as  synonymous  as 
the  incorporation  by  reference  purports  them  to  be. 
Guilt  of  the  conspiracy  count  is  only  a  matter  of  a 
different  (or  additional)  inference  drawn  from  the  same 
set  of  facts. 

That  this  is  the  actual  state  of  the  matter  can  be 
seen  from  those  cases  in  which  an  accused  has  been 
acquitted  of  one  or  the  other  of  the  counts,  but  found 
guilty  of  the  other,  under  like  indictments  as  the  one 
in   the   case   at   bar. 

Such  a  verdict  is  uniformly  held  to  be  inconsistent. 
The  courts  are  divided  as  to  whether  or  not  such  in- 
consistency voids  the  conviction  upon  the  one  count,  but 


35 

all  agree  upon  the  inconsistency  itself.  Where  such  con- 
victions have  been  upheld,  the  reason  given  has  been 
essentially  that  the  inconsistency  is  the  result  of  an 
act  of  leniency  upon  the  part  of  the  jury  in  favor  of 
the  accused.  Where  such  convictions  have  been  re- 
versed, the  reason  given  has  been  essentially  that  the 
acquittal  removed  from  the  cause  all  facts  relevant  to 
the  allegations  of  counts  upon  which  there  has  been 
acquittal  and  there  being  no  separate  allegations  in  the 
other  count  under  which  that  count  could  be  separately 
proven,  the  verdict  must  be  set  aside. 

It  is  stated  in  Boyle  v.  U.  S.,  (8th  Circuit)  22  Fed. 
2d  547  at  page  548,  in  reversing  a  conviction  of  the 
accused  for  "knowingly"  maintaining  a  nuisance  be- 
cause the  jury  had  acquitted  them  upon  a  count  of 
conspiracy  to  maintain  the  same: 

"There  exists  a  diversity  of  opinion  among  the 
various  federal  courts  as  to  the  effect  of  an  inconsist- 
ent verdict,  where  there  are  different  counts  in  an  in- 
dictment. On  the  one  hand,  it  has  been  held  that, 
where  a  jury  convicts  upon  one  count  and  acquits 
upon  another,  the  conviction  will  stand,  though  there 
is  no  rational  way  to  reconcile  the  two  conflicting 
conclusions.  Such  is  apparently  the  holding  in 
the  second,  sixth  and  seventh  circuits  (citing  author- 
ity)  .  .  . 

"On  the  other  hand,  it  has  been  held  under  simi- 
lar circumstances  that  the  conviction  will  not  be 
allowed  to  stand,  unless  the  verdict  is  supported  by 
evidence  other  than  the  facts  pleaded  in  support  of 
the  counts  upon  which  acquittal  has  been  had.  This 
is  the  view  adopted  in  this  circuit  and  apparently 
in  the  third,  (citing  authority)." 

In  Ross  V.  U.  S.,  197  Fed.  2d  660,  such  a  conviction 
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was  upheld,  the  Court  stating  upon  page  662  (citing  the 

language  of  Steckler  v.  U.  S.,  2d  Circuit,  7  Fed.  2d  59, 

60): 

**The  most  that  can  be  said  in  such  cases  is  that 
the  verdict  shows  that  either  in  the  acquittal  or 
conviction  the  jury  did  not  speak  their  real  con- 
clusions, but  that  does  not  show  that  they  were  not 
convinced  of  the  defendant's  guilt.  We  interpret 
the  acquittal  as  no  more  than  their  assumption  of  a 
power  which  they  have  no  right  to  exercise,  but 
to  which  they  were  disposed  through  lenity." 

In  Dunn  v.  U.  S.,  384  U.  S.  390,  the  same  ruling 
obtained,  the  Court  again  citing  the  language  of  Steck- 
ler V.  U.S.,  supra. 

On  the  other  hand  the  same  subject  has  been  under 
discussion  where  there  has  been  a  trial  and  acquittal 
for  conspiracy  followed  by  a  subsequent  indictment 
for  the  substantive  offense.  Here,  where  the  verdict  of  a 
jury  is  not  involved,  the  courts  have  uniformly  recog- 
nized the  identical  factual  basis  for  the  two  charges  by 
holding  that  the  second  indictment  must  be  dismissed 
because  the  prior  trial  and  acquittal  has  been  res 
judicata  as  to  the  facts. 

In   Sealfon   v.   U.   S.,   332    U.    S.    575,    68   Sup.    Ct. 

237,  92  Law  Ed.   180,  this  circumstance  was  before  the 

Court.   The  accused  had  been  acquitted  of  conspiracy 

with  one  Greenberg  to  submit  a  fraudulent  claim,  and 

was  then  charged  with  the  substantive  offense  of  aiding 

and  abetting  Greenberg  to  submit  the  claim.  In  332  U.S. 

575  at  page  579  the  Court  states: 

"Petitioner  was  the  only  one  on  trial  under  the 
conspiracy  indictment.  There  was  no  evidence  to  con- 
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nect  him  directly  with  anyone  other  than  Greenberg. 
Only  if  an  agreement  with  at  least  Greenberg  was 
inferred  by  the  jury  could  petitioner  be  convicted 
.  .  .  the  jury  was  told  petitioner  must  be  acquitted 
if  there  was  reasonable  doubt  that  he  conspired 
with  Greenberg  .  .  .  Viewed  in  this  setting  the 
verdict  is  a  determination  that  petitioner,  who 
concededly  wrote  and  sent  the  letter,  did  not  do  so 
pursuant  to  an  agreement  with  Greenberg  to  de- 
fraud. 

"So  interpreted,  the  earlier  verdict  precludes  a 
later  conviction  of  the  substantive  offense.  The 
basic  facts  in  each  trial  were  identical  .  .  .  petitioner 
could  be  convicted  of  either  offense  only  on  proof 
that  he  wrote  the  letter  pursuant  to  an  agree- 
ment with  Greenberg.  Under  the  evidence  intro- 
duced, petitioner  could  have  aided  and  abetted 
Greenberg  in  no  other  way  ..." 

The  subsequent  indictment  was  dismissed. 

The  same  question  was  before  this  Court  in  Cos- 
grove  V.  U.  S.,  224  Fed.  2d  146.  Here  this  Court  held 
an  acquittal  of  conspiracy  with  officers  of  the  Internal 
Revenue  Department  to  submit  fraudulent  estate  tax 
returns  was  res  judicata  as  to  the  facts  of  a  subsequent 
indictment  for  aiding  and  abetting  those  officers  to  sub- 
mit fraudulent  estate  tax  returns  and  barred  the  subse- 
qent  indictment.  Syllabus  5  states: 

"Defendant's  acquittal  of  conspiracy,  with  officer 
of  Department  of  Internal  Revenue,  to  defraud 
the  United  States  in  respect  to  several  estate  tax 
returns  and  of  covering  up  a  material  fact  in  an 
estate  tax  return,  was  re  judicata  as  to  charges  that 
defendant  had,  by  agreement  with  officer,  wilfully 
aided  and  assisted  in,  procured,  counseled  and  ad- 
vised the  preparation  and  presentation  of  false  and 
fraudulent  estate  tax  returns." 
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Upon  page  151,  this  Court  states: 

"The  close  relationship  between  conspiracy  and 
aiding  and  abetting  was  clearly  recognized  by  the 
Supreme  Court  in  Pinker  ton  v.  U.  S.  .  .  ." 

The  Court  then  proceeds  to  offer  other  illustrations 
of  this  point. ^ 

In  the  case  at  bar  the  substantive  counts  are  meant 
to  put  in  issue  the  facts  from  which  an  inference  of 
the  commission  of  the  crime  of  conspiracy  could  be 
drawn.  They  put  no  facts  in  issue  as  to  appellant,  and 
the  indictment  puts  no  other  facts  in  issue. 

If  under  an  indictment  such  as  this  a  verdict  of 
guilty  of  the  conspiracy  count  would  be  inconsistent 
with  a  verdict  of  acquittal  upon  tli6  substantive  counts, 
appellant's  conviction  of  the  conspiracy  count  without 
any  preceding  issue  of  fact  whatsoever  cond^ming  her  in 
the  substantive  counts,  is  obviously  inconsistent  to  the 
point  of  an  impossibility.  \ 

If  a  trial  and  acquittal  upon  a  conspiracy  charge 
can  bar  a  subsequent  indictment  and  trial  upoiy  the 
substantive  offense  alleged  in  the  conspiracy  indictn^^^t 
to  have  been  the  object  of  the  conspiracy,  because  the 
two  can  be  factually  identical,  it  is  obvious  that  tht^y 
must  be  factually  identical  in  an  indictment  wherei^ 
the  conspiracy  count  is  joined  with  the  substantivf 
counts   and   is   based   upon   the   latter's   allegations   by 


^  For  a  further  illustration  of  the  factual  identity  of  the  two 
counts  under  such  an  indictment  as  here  see  Spear  v.  U.  S.,  228 
Fed.  485.  Upon  page  486  the  Court  states: 

"At  the  threshhold  of  the  cases  is  the  question  of  the  suf- 
ficiency of  the  counts  for  fraudulent  use  of  the  mails.  If  they 
fall,  that  for  conspiracy  depending  upon  them  falls  also." 
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their  incorporation.  In  such  an  indictment  there  can 
be  no  issue  of  fact  concerning  an  accused  charged  only 
in  the  conspiracy  count.  The  only  allegations  raising 
issues  of  fact  are  in  the  substantive  counts  and  the 
accused  is  not  charged  therein.  He  has  not  been 
charged  with  the  facts  of  the  crime. 

One  recalls  the  words  of  the  Court  in  Boyle  v.  U.  S., 
supra:  That  the  conviction  will  not  be  allowed  to 
stand  "unless  the  verdict  is  supported  by  evidence  other 
than  the  facts  pleaded  in  support  of  the  counts  upon 
which  the  acquittal  has  been  had."  A  conviction  cannot 
be  allowed  to  stand  where  the  only  facts  pleaded  are 
those  in  support  of  counts  that  omit  the  accused  and 
the  verdict  must  be  supported  by  facts  other  than 
those  alleged  in  support  of  those  counts — of  which  there 
are  none. 

The  most  vigorous  apology  which  can  be  made  for 
the  fashion  in  which  this  indictment  treats  of  appellant 
can  only  amount  to  a  contention  that  the  substantive 
counts  beg  the  question  as  to  whether  or  not  she 
knowingly  participated  in  them,  leaving  the  matter  open 
in  so  far  as  the  conspiracy  count  is  concerned.  This 
contention  refutes  itself.  As  the  allegations  beg  the 
question,  so  must  any  proof  of  which  it  is  to  be  said: 
*'This  evidence  proves  these  allegations." 

*  *  * 
None  of  the  propositions  appellant  has  advanced  in 
these  first  two  Assignments  of  Error  are  mere  abstract 
propositions  of  law.  They  had  a  practical  effect  so 
devastatingly  unjust  that  it  is  patent  that  no  one  was 
aware  of  it. 
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Just  as  appellant  was  without  a  charge,  so  was  she 
without  a  defense;  just  as  her  guilt  was  not  in  issue, 
neither  was  her  innocence. 

The  defense  of  her  co-defendants  was  clear.  They 
could  defend  against  the  allegations  of  the  substantive 
counts  and  it  followed  that  if  innocent  of  those  counts 
they  were  innocent  of  the  conspiracy  count.  What  man- 
ner of  defense  was  it  for  appellant  to  assert  that  she 
was  innocent  of  the  substantive  counts  v/hen  she  was 
not  charged  with  having  committed  them? 

The  indictment  is  clear.  Appellant  is  not  accused  in 
the  substantive  counts.  The  jury  was  not  to  be  concerned 
with  whether  she  was  or  was  not  guilty  of  those  counts; 
that  was  not  an  issue  submitted  to  them.  The  indictment 
assumes  that  as  a  matter  of  lavv'',  not  only  is  her  actual 
innocence  of  the  acts  charged  against  her  co-defendants 
immaterial  to  her  conviction  under  the  conspiracy  count, 
assuming  that  she  was  innocent  of  their  crimes  and  was 
omitted  from  the  substantive  count  because  of  such 
innocence,  but  that  even  the  very  question  of  whether 
she  is  guilty  or  innocent  of  the  substantive  offenses 
is  immaterial  to  her  conviction  for  ''conspiracy"  to  com- 
mit them. 

But  that  is  not  the  end  of  the  matter.  Not  only 
did  the  indictment  render  immaterial  to  her  conviction 
her  innocence  of  the  acts  charged  against  her  co-defend- 
ants from  which  their  guilt  of  the  conspiracy  was  to  be 
inferred,  but  as  one  might  surmise,  appellant  was  affirm- 
atively exonerated  of  any  criminal  complicity  in  those 
acts  by  the  prosecution's  case  in  chief.  She  was  literally 
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robbed  of  a  defense,  if  she  needed  any,  by  the  prosecu- 
tion proving  her  innocent  of  the  substantive  counts 
before  she  had  a  chance  to  prove  herself  innocent 
thereof  so  as  to  free  herself  of  the  conspiracy  count  if, 
despite  the  failure  of  the  indictment  to  charge  her 
with  the  substantive  counts,  the  conspiracy  count  none- 
theless charged  her  therewith  in  some  fashion. 

When  the  indictment  alleges  that  Errion,  Munkers, 
Locke,  Bones,  Montgomery,  Wright  and  Martin  caused 
the  Davenport  Corporation  to  execute  a  contract  for 
the  promotion  of  the  cooperative,  the  reverse  side  of 
the  coin  is  that  appellant  did  not,  even  though  the 
contract  was  executed  in  the  name  of  the  corporation 
by  her  signature  as  its  president.  There  is  not  even 
room  for  speculation  after  one  reads  the  testimony  of 
the  witnesses  Bobbitt  and  Samuels  and  the  defendant 
Williams. 

When  the  prosecution  finished  proving  through  the 
witnesses  Piatt  and  Samuels  that  the  monies  that  went 
to  the  Davenport  Corporation  went  into  Errion' s  pocket 
and  not  appellant's,  even  though  she  was  president  and 
principal  stockholder  of  this  corporation,  what  remained 
for  appellant  to  say  about  these  monies? 

These  are  not  merely  the  facts;  these  were  the  facts 
proven  by  the  prosecution  in  its  case  in  chiei.  Proof 
of  one's  innocence  is  not  proof  of  one's  guilt,  even 
when  one  is  charged  with  "conspiracy." 

One  may  read  this  record,  but  can  anyone  charge 
appellant  with  an  intent  to  mislead  if  she  asserts  that  it 
follows    the    allegations    of   the    indictment?    After    the 
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prosecution  proved  the  allegations  of  fact  of  the  sub- 
stantive counts  against  appellant's  co-defendants,  appel- 
lant took  the  stand  and  corroborated  that  part  of  the 
evidence  against  them  that  had  touched  upon  her. 

This  was  the   "charge"   against  appellant;   this  was 
her  ''defense"  to  that  charge"! 

ASSIGNMENT  OF  ERROR  NO.  II 

Appellant  was  entitled  to  relief  from  the  prejudicial 
joinder  with  her  co-defendants. 

POINTS  AND  AUTHORITIES 

The  Court  could  grant  such  relief  in  its  discretion. 
Rule    14,   Federal   Rules  of  Criminal   Procedure. 

ARGUMENT 

Obviously,  appellant  contends  in  her  preceding  two 
Assignments  of  Error  that  it  was  clearly  improper  to 
require  her  to  stand  trial  at  all.  In  a  sense,  therefore, 
this  assignment  of  error  is  superfluous. 

If,  on  the  other  hand,  the  Court  disagrees  with 
appellant's  first  two  Assignments  of  Error  and  finds 
that  the  indictment  and  proof  in  this  cause  did  place 
appellant  in  some  fashion  legitimately  in  jeopardy,  then 
appellant  urges  that  there  is  substance  to  this  Assign- 
ment of  Error. 

In  this  cause,  in  any  event,  the  prejudice  that  result- 
ed from  the  joinder  was  that  appellant  was  tried  for 
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the   crime    of   her   co-defendants   and    for   no   personal 
guilt  of  her  own. 

In  addition  to  the  mechanics  of  the  indictment  that 
have  already  been  referred  to,  there  were  the  actual  in- 
structions concerning  appellant  which  were  as  follows: 
There  was  no  separate  instruction  concerning  her;  there 
were  only  these  references  to  the  fact  that  she  was 
charged  only  in  Count  XIII: 

"I  think  this  is  an  appropriate  place  to  point 
out  that,  with  the  exception  of  Mrs.  Davenport,  a 
separate  crime  or  offense  is  charged  against  each 
of  the  defendants  in  each  count  of  the  indict- 
ment .  .  ."   (Tr.  p.  1774). 

"These  counts  charge  all  of  the  defendants  who 
are  on  trial,  with  the  exception  of  Mrs.  Davenport, 
with  violation  of  this  law."   (Tr.  p.   1788). 

"Each  of  the  defendants,  with  the  exception  of 
Mrs.  Davenport,  is  charged  in  every  count."  (Tr. 
p.    1801). 

Even  though  she  was  not  charged  in  the  substantive 

counts,  the  jury  was  instructed  concerning  her  as  if  she 

were.  Under  the  instructions  concerning  the  substantive 

counts    the   jury   was    instructed    concerning    appellant 

as  a  participant  in  the  joint  scheme  set  forth  in  Count 

I  as  follows  (Tr.  p.  1778): 

"There  was  evidence  in  this  case  that  one  or 
more  of  the  defendants  named  in  the  indictment 
organized  the  Mt.  Hood  Hardboard  and  Plywood 
Cooperative,  as  well  as  certain  other  cooperatives 
and  corporations,  and  that  they  used  these  corpora- 
tions as  well  as  existing  corporations,  such  as  the 
Davenport  Corporation,  for  the  purpose  of  siphon- 
ing off  money  paid  in  by  the  purchasers  of  mem- 
berships   in    the    Mt.    Hood    Cooperative.    If    you 
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find  that  the  Government  has  proved  this  scheme 
to  defraud  as  to  one  or  more  of  these  defendants, 
the  first  essential  element  in  the  indictment  will 
have  been  satisfied  .  .  .  You  will  next  consider 
which  defendants,  if  any,  participated  therein.  If 
you  find  that  one  or  more  of  the  defendants  devised 
or  participated  in  a  scheme  to  defraud  by  knowingly 
and  willfully  assisting  in  the  setting  up  of  corpo- 
rations or  the  use  of  existing  corporation  to  permit 
him  or  one  or  more  persons  to  siphon  off  money 
paid  in  by  the  purchasers  of  memberships  in  the 
Mt.  Hood  Cooperative,  then  that  defendant  is 
chargeable  with  participation  in  the  scheme,  even 
though  he  himself,  never  made  any  representations 
of  any  kind  to  a  prospective  purchaser  of  member- 
ships .  .  .  and  likewise  he  may  be  chargeable  even 
though  he  himself  did  not  personally  benefit  from 
it,  but  if  he  participated  and  such  participation 
permitted  or  assisted  another  person  to  defraud  the 
co-op  or  the  members." 

Particpiating  in  the  scheme  set  forth  in  Count  I  was 
not  a  crime  with  which  appellant  was  charged  and 
against  which  she  had  any  opportunity  to  defend.  This 
instruction  was  clearly  erroneous. 

Upon  what  basis  could  appellant's  standard  of  guilt 
be  lumped  together  with  the  standard  of  guilt  set  for 
her  co-defendants  by  the  allegations  of  fact  of  the 
substantive  counts?  Certainly  that  she  was  not  charged 
in  the  substantive  counts,  and  they  were,  creates  a 
distinction  between  them  cannot  be  so  lightly  brushed 
aside. 

Further,  what  evidence  was  there  that  could  possibly 
support  an  instruction  concerning  appellant  under 
Count  I?  What  evidence  was  adduced  under  that  count 
of   appellant's   knowing   and   willful   participation   in   a 
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scheme  to  siphon  off  money  into  Errion's  pocket  through 
the  use  of  the  Davenport  Corporation?  The  testimony 
of  the  witnesses  Bobbitt,  Samuels  and  Piatt  created  a 
complete  void  in  the  proof  of  those  counts  concerning 
appellant,  matching  the  like  void  in  the  allegations  of 
fact.  The  allegations  of  the  substantive  counts  having 
been  proven;  that  those  charged  therein,  and  specifically 
Errion,  as  a  part  of  their  scheme,  controlled  the  Daven- 
port Corporation  and  used  it  towards  that  end,  upon 
what  basis  was  the  jury  now  to  hazard  under  those 
counts  exactly  to  the  contrary  of  their  allegations;  that 
appellant  could  be  considered  as  an  accused  therein  and 
that  the  allegations  as  in  fact  set  forth  were  incorrect 
in  that  appellant  had  not  been  ''controlled"  by  Errion 
but  had  played  a  knowing  part  in  the  scheme? 

ASSIGNMENT  OF  ERROR  NO.  Ill 

The  Court  erred  in  instructing  the  jury  concerning 
appellant  as  set  forth  in  Assignment  of  Error  No.  II. 

ARGUMENT 

This  is  a  formal  assignment  as  error  of  the  instruc- 
tion set  forth  haec  verba  in  Assignment  of  Error  No.  II. 

No  specific  exception  was  taken  to  this  instruction; 
counsel  for  appellant  did,  however,  except  to  the  sub- 
mission of  the  cause  as  to  appellant  (Tr.  p.  1807). 

These  instructions  have  been  dealt  with  more  fully 
in  Assignment  of  Error  No.  II  because,  once  again, 
more  to  the  heart  of  the  matter  is  that  they  illustrate 
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the  more  basic  premises  set  forth  in  preceding  and  sub- 
sequent Assignments  of  Error  that  the  indictment  fails 
to  charge  appellant  with  a  crime  and  that  the  evidence 
was  insufficient  in  any  event  to  sustain  her  conviction 
of  the  crimes  charged  against  her  co-defendants. 

ASSIGNMENT  OF  ERROR  NO.  IV 

The    evidence   is    insufficient   to    sustain    appellant's 
conviction. 

POINTS  AND  AUTHORITIES 

I. 

A  count  charging  conspiracy  is  an  accusation  of  a 
distinct  crime,   and  evidence  to  support  it  must  be  so 
clear  and  convincing  as  to  leave  no  reasonable  doubt. 
U.  S.  V.  Silva,   131  Fed.  2d  247. 

II. 

A  conspiracy  is  a  partnership  in  criminal  purpose. 

The  gist  of  conspiracy  is  a  meeting  of  the  minds  for  a 

definite  criminal  purpose  ripened  by  doing  an  overt  act. 

The  proof  requires  proof  of  an  unlawful  agreement  and 

participation  therein  with  knowledge  thereof. 

Sprague  v.  Aderhalt,  45  Fed  2d  790. 
Marino  v.  U.  S.,  91  Fed.  2d  691. 
Dickerson  v.  U.  S.,  18  Fed.  2d  887. 

III. 

The  evidence  must  show  either  concertive  action  in 
the  commission  of   an  unlawful   act  or  other  facts   or 
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circumstances  from  which  a  natural  inference  arises  that 
unlawful  acts  were  in  furtherance  of  conscious  mutual 
agreement  to  commit  them. 

Windsor  v.  U.  S.,  286  Fed.  51;  certiorari  denied, 
43  Sup.  Ct.  523,  262  U.S.  748,  67  Law  Ed 
1212. 

Braverman  v.  U.  S.,  125  Fed.  2d  283,  63  Sup.  Ct. 
99,  317  U.S.  49,  B>1  Law  Ed.  23. 

11  Am.  Jur.,  Conspiracy,  Sec.  4,  p.  544. 

IV. 

To  support  a  conviction  for  conspiracy  based  upon 

circumstantial    evidence,    the    conclusion    to    be    drawn 

from    the    circumstantial   evidence   must   exclude   every 

other  reasonable  hypothesis  than  that  of  guilt. 

Copeland  v.  U.  S.,  90  Fed.  2d  78. 
Bryan  v.  U.  S.,  175  Fed  2d  223,  certiorari  granted, 
70  Sup.  Ct.  69,  338  U.S.  813. 

V. 

Mere  suspicion  is  insufficient. 

Garrison  v.  U.  S.,  163  Fed.  2d  874. 

Summary  of  Argument 

Appellant  does  not  intend  to  assume  for  the  purpose 
of  this  Assignment  of  Error  that  she  was  charged  in  the 
substantive  counts  or  that  the  conspiracy  count  contains 
any  other  allegations  of  fact  than  those  of  the  sub- 
stantive counts  incorporated  by  reference.  In  the  preced- 
ing Assignments  of  Error  appellant  has  shov/n  that  the 
indictment  contains  no  allegations  of  fact  against  her 
and  that  those  it  does  contain  against  her  co-defendants 
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necessarily  limited  the  proof  to  be  adduced  under  them, 
in  so  far  as  it  might  touch  upon  her,  to  proof  of  her 
innocence.  In  this  Assignment  of  Error  appellant  will 
simply  move  on  to  the  evidence  itself  that  conformed 
to  these  allegations,  comparing  it  with  the  requirements 
of  proof  for  guilt  of  conspiracy,  solely  for  the  purpose 
of  making  such  comparison. 

ARGUMENT 

Conspiracy  is  a  distinct  crime  subject  to  exact  defi- 
nition. It  consists  of  an  unlawful  agreement  between 
two  or  more  persons,  knowingly  participated  in  by  the 
accused.  One  must  distinguish  between  approaching  the 
proof  frontally,  so  to  speak,  from  the  point  of  view 
of  proving  the  existence  and  terms  of  an  unlawful  agree- 
ment among  a  group  of  alleged  conspirators,  and  of 
backing  in  to  the  same  proof  from  the  point  of  view 
of  each  of  the  individual  accused  who  must  be  proven 
to  have  participated  in  the  unlawful  agreement  with 
knowledge  of  its  existence. 

The  evidence  in  this  cause,  considered  solely  as 
evidence  in  support  of  conviction  for  conspiracy  of 
alleged  co-conspirators,  has  an  unusual  aspect  distin- 
guishing it  from  the  ordinary  case.  There  was  nothing 
susceptible  of  the  interpretation  of  being  direct  evidence 
that  any  of  the  alleged  co-conspirators,  other  than  Errion 
and  Munkers,  knew  of  their  own  knowledge  that  Er- 
rion's  representation  that  he  was  negotiating  with  a 
group  of  named  persons  who  would  finance  the  project 
was  false. 
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The  evidence  one  usually  finds  in  such  a  case  is 
lacking.  None  of  the  alleged  co-conspirators  took  the 
stand  to  admit  that  he  knew  that  his  representations 
were  false  and  to  identify  others  whom  he  declared 
shared  that  knowledge  with  him  with  common  intent 
to  defraud  the  public.  The  substantive  offense  was 
fraud  and  there  is  no  requirement  that  criminal  intent 
need  be  found  merely  because  a  representation  is  made 
that  happens  to  be  false.  (The  defendant  Martin's 
acquittal  does  no  violence  to  reason,  for  example.)  The 
case  does  not  concern,  say,  personal  contact  with 
proscribed  alcoholic  beverage  as  does  Marino  v.  U.  S., 
91  Fed.  2d  691,  or  Dickerson  v.  U.  S.,  18  Fed.  2d  887. 

The  unhappy  practice  of  crowning  a  series  of  sub- 
stantive counts  with  a  conspiracy  count  that  does  no 
more  than  incorporate  the  allegations  of  the  substantive 
counts  renders  it  most  difficult  in  the  case  at  bar  to 
ascertain  the  precise  substance  of  the  conspiracy  agree- 
ment of  which  the  accused  are  charged.  Adding  to  the 
difficulty  is  that  each  of  appellant's  co-defendants  could 
be  found  guilty  of  the  substantive  counts  without 
actual  knowledge  that  a  fraud  was  being  perpetrated, 
either  being  shared  with  others  or  being  possessed  by 
themselves. 

Nor  do  the  instructions  aid  in  the  matter. 

Since  the  first  paragraph  of  the  first  count  contains 
all  of  the  allegations  of  fact  in  the  cause,  this  is  where 
the  Court  dealt  with  the  allegations  of  fact  in  its  instruc- 
tions. The  jury  was  instructed  that  paragraph  one  al- 
leged a  joint  scheme  and  artifice  to  defraud  and  charged 
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the  defendants  with  having  participated  therein.  A  de- 
fendant who  had  done  so  was  by  virtue  thereof  Hable 
for  each  of  the  individual  maiUngs  and  sales  set  forth 
in  Paragraph  II  of  each  of  the  substantive  counts  with- 
out regard  to  who  did  the  actual  mailing  or  made  the 
sale  specified  therein  (Tr.  pp.  1757  et  seq.). 

Instructions  upon  the  conspiracy  count  were  limited 

to  general  definitions  of  conspiracy,  overt  acts,  etc.  They 

did  not  include  any  definitions  of  the  terms  of  an  alleged 

conspiracy  agreement  under  the  allegations  of  fact  (Tr. 

pp.   1970  et  seq.).  As  the  Court  stated   (Tr.  p.   1797): 

"I  shall  not  discuss  the  facts  with  reference  to 
this  conspiracy  count  because  all  this  has  been  cov- 
ered in  the  previous  instructions  ..." 

The  Court  defined  the  matter  of  conspiracy  not  so 
much  in  terms  of  an  agreement  as  in  terms  of  the 
evidence  of  combination  or  confederation  that  would 
support  conviction.  The  original  definition  was  as  fol- 
lows  (Tr.  p.   1970): 

"A  conspiracy  may  be  defined  as  a  combination 
of  two  or  more  persons,  by  concerted  action,  to 
accomplish  a  criminal  or  unlawful  purpose,  or  some 
purpose  not  in  itself  unlawful  or  criminal,  by 
criminal  or  unlawful  means.  The  gist  of  the  offense 
is  the  unlawful  combination  or  agreement  to  violate 
the  law."   (Emphasis  added) 

This  is  immediately  followed  by  a  reference  to  "the 
conspiracy  or  agreement"  and  by  instruction  upon  the 
lack  of  necessity  of  a  formal  agreement,  it  being  suffi- 
cient if  "two  or  more  persons,  in  any  manner  or  through 
any  contrivance,  impliedly  or  tacitly,  come  to  a  mutual 
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understanding  to  accomplish  a  common  and  unlawful 
design,  knowing  its  object." 

Thereafter  the  Court  used  the  word  ** conspiracy" 
without  further  substantial  use  of  the  word  "agree- 
ment." 

Under  the  substantive  counts  the  jury  was  instructed 

that  an  accused  could  be  guilty  thereof,  and  thus  could 

have   criminally   participated   in   the   scheme   set   forth 

therein,  if  he  made  any  of  the  alleged  representations 

without  regard  to  whether  they  were  true  or  false. 

"However,  statements  made  without  regard  to 
whether  they  were  true  or  false  and  put  forth  with- 
out any  basis  for  the  purpose  of  obtaining  money 
or  property  from  another  are  fraudulent."  (Tr. 
p.    1766). 

He  could  thus  participate  in  the  scheme  even  though 

he  did  not  act  in  concert  with  anyone: 

"In  other  words,  one  defendant  may  be  guilty 
because  he  has  devised  or  participated  in  a  scheme 
to  defraud  by  siphoning  off  money  through  the  use 
of  the  devise  described  in  Count  I,  while  another 
defendant  who  did  not  act  in  concert  with  the  first 
defendant  and  did  not  devise  or  participate  in  such 
scheme  to  siphon  off  money,  may  also  be  guilty,  if 
he  knowingly  and  willfully  made  false  representa- 
tions for  the  purpose  of  selling  membership  to  a 
prospective  purchaser."  (Emphasis  added)  (Tr.  p. 
1779)' 


'  During  the  taking  of  exceptions  the  Court  explained  to  coun- 
sel that  these  instructions  were  intended  to  cover  the  individual 
liability  of  an  accused  for  an  individual  scheme  consisting  of  his 
own  representation  made  without  regard  to  whether  it  was  true 
or  false  (Tr.  pp.  1811-1812).  However,  each  accused  was  charged 
as  a  participant  in  a  joint  scheme  and  this  was  the  ultimate  find- 
ing that  the  jury  was  to  make.  For  example,  there  should  have 
been  liability  only  upon  a   substantive  count   concerning  a   sale 
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And  finally  the  jury  was  likewise  instructed,  that  it 

made  no  difference  whether  or  not  an  accused  believed 

that  financing  had  been  assured  and  that 

"Phillips  or  Howard  or  other  persons  would  loan 
the  cooperative  $4  or  $5  million  dollars  with  which 
to  construct  a  plant  ...  if  they  knowingly  and 
willfully  participated  in  the  scheme  to  defraud  as 
outlined  in  Count  I,  or  if  they  knowingly  and  will- 
fully made  false  promises  or  representations  with 
reference  to  other  matters  to  prospective  purchas- 
ers." (Tr.  p.  1779). 

Disregarding  all  of  the  permutations  of  "combin- 
ation" and  "confederation"  of  action  possible  under  the 
substantive  counts  which  would  render  an  accused  liable 
upon  those  counts,  and  starting  afresh  with  the  con- 
spiracy count  itself  to  ascertain  therefrom  the  terms 
of  the  agreement  charged  thereby,  one  thing  is  certain: 
The  essence  of  the  latter  count  is  an  agreement  to 
perpetrate  a  fraud  for  the  subsantive  crimes  referred  to 
therein  are  using  the  mails  to  defraud  and  fraud  in  the 
sale  of  securities.  As  to  this,  it  is  clear  that  for  such  an 
agreement  to  exist  and  for  any  of  the  accused  to  have 
been  a  party  thereto,  two  or  more  of  the  alleged  con- 
spirators had  to  participate  therein  with  knowledge  of 

made  through  the  particular  accused's  representation  if  that  repre- 
sentation is  to  be  considered  as  his  individual  scheme.  When  his 
own  individual  scheme  created  liability  upon  his  part  for  a  sale 
and  mailing  made  pursuant  to  the  individual  scheme  of  another, 
"joint  participation"  was  necessarily  involved.  Furthermore,  as  will 
be  pointed  out,  should  not  the  Court  have  withdrawn  the  submis- 
sion of  the  conspiracy  count  as  to  each  accused  as  to  whom  these 
instructions  were  apropos  and  not  abstract?  If  the  evidence  con- 
cerning him  was  susceptible  of  this  interpretation,  did  not  this  fact 
in  itself  render  it  impossible  to  say  that  every  reasonable  hypothe- 
sis other  than  that  of  actual  knowledge  and  of  knowledge  shared 
could  be  ruled  out  in  so  far  as  his  guilt  of  the  conspiracy  count 
was  concerned? 
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the  fraud  shared  between  them  as  the  substance  of  an 
agreement. 

These  are  the  ultimate  findings  required  for  convic- 
tion  upon   this   count. 

At  a  very  minimum,  to  avoid  an  inference  based 
upon  an  inference,  the  evidence  to  support  this  as  to 
each  accused  had  to  be  direct  evidence  of  actual  knowl- 
edge of  the  fraud.  This  in  itself  would  not  necessarily 
require  that  the  jury  find  that  a  conspiracy  agreement 
existed  or  that  an  accused  with  such  knowledge  partici- 
pated therein;  but,  without  such  direct  evidence  of 
actual  knowledge,  the  jury  could  draw  no  single  infer- 
ence that  such  knowledge  was  shared  with  common 
design  and  in  common  agreement. 

Lesser  evidence  of  knowledge  than  direct  evidence 
thereof  would  require  two  inferences,  first,  of  knowledge, 
and  secondly,  of  knowledge  shared.  Circumstantial  evi- 
dence of  knowledge,  however,  cannot  preclude,  as  a 
matter  of  law,  a  reasonable  hypothesis  of  actual  ignor- 
ance— particularly  in  this  cause  where  the  question  to 
be  resolved  was  whether  the  accused  had  been  deceived 
by  Errion,  the  master  swindler,  or  had  actual  knowledge 
of  what  the  man  was  up  to. 

The  fraud  in  this  case,  at  least  in  so  far  as  the 
fraud  to  be  shared  under  the  conspiracy  count  is  con- 
cerned, is  not  so  complex  as  a  first  reading  of  the 
instructions  upon  the  substantive  counts  may  make  it 
appear.  It  is  simply  that  the  Mt.  Hood  Cooperative  was 
a  fraud  and  a  swindle  because  it  could  not  come  into 
existence   as   represented;    there   was   no   one   who   had 
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assured  Errion  that  financing  would  be  provided  for 
the  construction  of  its  plant.  This  was  a  lie  upon  his 
part. 

If  this  is  the  knowledge  that  is  to  be  shared,  it  is 
obvious  that  in  so  far  as  appellant  is  concerned,  the 
evidence  does  no  more  than  cast  suspicion  upon  her  in 
no  greater  measure  than  it  is  cast  upon  any  of  the 
prosecution's  witnesses  who  similarly  served  his  con- 
venience but  whose  innocence  is  to  be  presumed. 

Of  course,  appellant  was  not  even  a  "participant" 
in  any  unlawful  agreement  if  any  had  existed,  as  re- 
quired by  the  general  law  of  conspiracy  in  order  to  be 
guilty  of  the  crime.  In  the  final  analysis  the  Grand 
Jury  concluded  that  appellant  did  not  participate  in 
the  substantive  offenses;  that  there  did  not  appear  in 
the  facts  before  it  acts  committed  by  appellant  that  in 
themselves  were  either  directly  a  part  of  the  substantive 
offenses  or  indirectly  such  a  part  thereof  as  to  show 
an  intent  to  commit  the  substantive  offenses. 

Yet  this  is  precisely  what  must  be  alleged  and  proven 
to  convict  appellant  of  the  crime  of  conspiracy  under 
the  theory  upon  which  the  indictment  purports  to 
charge  the  crime  against  each  of  the  accused. 

How  far  short  of  supporting  appellant's  conviction 
does  the  proof  fall?  It  is  a  patent  absurdity  that  appel- 
lant, in  her  eighties,  with  a  lifetime  of  civic  virtues  behind 
her,  knowingly  intended  to  see  a  theft  of  a  half  million 
dollars  from  the  public  to  no  gain  to  herself,  and  to  end 
her  days  as  a  convicted  felon,  all  solely  as  a  favor 
to  Edgar  Robert  Errion.  No  one  can  seriously  entertain 
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this  thought,  and  there  is  not  one  scintilla  of  evidence 

to  support  it. 

*     *     * 

A  conspiracy  is  a  partnership  in  criminal  purpose. 
The  gist  of  the  conspiracy  is  a  meeting  of  the  minds 
for  a  definite  criminal  purpose  that  ripens  into  the 
crime  by  the  doing  of  an  overt  act.  The  proof  requires 
proof  of  an  unlawful  agreement  and  participation  therein 
with  knowledge  thereof  (Marino  v.  U.  S.,  91  Fed.  691; 
Dickerson  v.  U.  S.,   18  Fed.  2d  887). 

As  is  stated  in  U.  S.   v.  Silva,   131  Fed.  2d  247  at 

page    249: 

''There  is  no  magic  about  a  count  charging 
conspiracy.  It  is  simply  an  accusation  of  a  dis- 
tinct crime  and  evidence  in  support  of  it  must  be 
so  clear  and  convincing  as  to  leave  no  reasonable 
doubt.  The  Government  merely  fails  in  its  proof 
when  its  evidence  but  creates  a  sort  of  mystery  as 
to  which  one  guess  is  as  good  as  another." 

This  Court  stated  in  Terry  v.  U.  S.,  7  Fed.  2d  28 

at  page  30: 

"...  a  conspiracy  is  not  an  omnibus  charge  un- 
der which  you  can  prove  anything  and  everything, 
and  convict  of  the  sins  of  a  lifetime." 

The  distinction  between  proving  the  existence  of  an 
alleged  conspiracy  agreement  among  a  given  group  of 
conspirators  and  proving  that  a  particular  accused  was 
a  part  of  the  conspiracy  is  well  illustrated  by  the  follow- 
ing two  citations.  Speaking  of  the  former  the  Court 
in  Windsor  v.  U.S.,  286  Fed  51,  states  as  follows  upon 
page  53 : 

"This  Court  held  in  Davidson  et  al  v.  U.  S., 
274  Fed.  285,  that  a  verdict  of  guilty  of  conspiracy 
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may  be  sustained  by  evidence  showing  a  concert  of 
action  in  the  commission  of  an  unlawful  act  or  by 
proof  of  other  facts  and  circumstances  from  which 
the  natural  inference  arises  that  the  unlawful  overt 
act  was  in  furtherance  of  a  common  design,  intent 
and  purpose  of  the  alleged  conspirators."  (Empha- 
sis added) 

Viewing  the  matter  from  the  point  of  view  of  the 

particular   accused,    the    Court    states    in    Dickerson    v. 

U.  S.,  18  Fed.  2d  887  at  page  893: 

'*To  warrant  a  conviction  for  conspiracy  to  vio- 
late a  criminal  statute,  the  evidence  must  disclose 
something  further  than  participating  in  the  offense 
which  is  the  object  of  the  conspiracy;  there  must 
be  proof  of  the  unlawful  agreement,  either  expressed 
or  implied,  and  participation  with  knowledge  of  the 
agreement." 

Appellant  will  not  belabor  the  evidence  that  touched 
upon  her.  It  is  set  forth  in  the  Appendix.  It  simply 
affords  a  factual  basis  for  the  conclusion  that  appellant] 
did  not  criminally  participate  in  the  substantive  offenses. 
She  had  no  dealings  with  the  public  and  received  no 
financial  gain.  Her  activities  were  solely  confined  to 
being  used  as  a  personal  convenience  by  the  defendant 
Errion.  She  did  not  participate  in  an  unlawful  overt 
act.  Nothing  that  she  did  would  in  itself  convey  to  a 
person  doing  it,  either  that  they  were  performing  an 
illegal  act  or  that  what  they  were  doing  was  a  necessary 
ingredient  to  an  illegal  scheme. 

The  issue  posed  by  the  allegations  of  the  substantive 
counts  is  not  appellant's  motive  in  being  of  convenience 
to  Errion,  but  Errion's  motive  in  using  appellant  as  a 
convenience  to  himself.  This  is  no  issue  as  to  appellant. 
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It  is  patent  that  the  ''participation"  required  of  an 
accused  under  the  general  law  of  conspiracy  is,  in  the 
case  at  bar,  participation  in  the  substantive  offenses 
as  charged  against  appellant's  co-defendants  in  the  in- 
dictment. Even  if  one  refuses  to  characterize  appellant's 
"participation"  in  the  fashion  set  forth  in  the  allegations 
of  the  substantive  counts  and  insists  upon  brushing 
aside  all  frailties  of  the  indictment,  demanding  the  right 
to  drawn  independent  inference  from  the  evidence  ad- 
duced that  touched  upon  appellant,  it  is  still  impossible 
to  bridge  the  gap  between  facts  proven  and  the  proof 
required  to  establish  her  guilt  of  a  conspiracy  count. 

To  refuse  to  accept  that  the  evidence  proved  that 
Errion  "controlled"  appellant  is  simply  to  assert  that 
the  evidence  proved  only  that  she  played  this  role  and 
to  insist  that  whether  she  did  so  as  an  innocent  dupe 
or  a  knowing  accomplice  are  conclusions,  either  of 
which  may  still  be  drawn  as  one  sees  fit. 

That  is  to  say,  as  to  which  one  guess  is  as  good 
as   another. 

In  the  final  analysis  the  Grand  Jury  concluded  that 
appellant  had  not  criminally  participated  in  the  sub- 
stantive offenses.  Under  the  law  of  conspiracy,  there- 
fore, she  is  equally  innocent  of  having  participated 
in  any  conspiracy  to  effect  them.  Nor  did  the  Grand 
Jury  actually  intend  to  charge  her  with  any  such  facts. 
It  intended  to  charge  her  with  association  with  Errion 
at  this  time,  the  man  being  a  scoundrel  who  had  like- 
wise practiced  deceits  upon  others  in  the  past,  leaving 
it  to   a  pettit  jury   to   determine   whether  or   not   she 
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should  be  censured  for  doing  so.  There  was  no  question 
but  that  she  was  actually  innocent  of  any  knowledge 
of  his  scheme.  It  was  what  she  should  have  known 
about  the  man  (despite  her  age,  sex  and  the  trappings 
with  which  he  surrounded  himself  and  his  great  charm 
and  persuasive  powers),  in  view  of  the  particular  past 
deceits  he  had  practiced  upon  her.  These  included,  of 
course,  convincing  her  of  his  innocence  of  past  deceits 
upon  others  to  her  monetary  loss. 

This  is  no  crime  and  therefore  the  indictment  states 
no  crime.  But  in  the  meantime,  who  dare  have  the 
temerity  to  assert  that  even  upon  this  basis  appellant 
warrants  censure  instead  of  sympathy?  Certainly  no  one 
who  pauses  to  consider  the  matter  well.  Errion  was  a 
bold  and  fantastic  swindler  because  he  had  victims  who 
were  boldly  and  fantastically  gulled.  His  powers  of 
deception  are  to  be  measured  by  the  extent  to  which  hisi 
victims  were  deceived.  Appellant  was  not  alone  in  being! 
deceived.  When  the  evidence  is  consistent  with  appellant 
having  been  in  fact  deceived,  at  what  point  can  one 
assert,  "This  is  too  much;  beyond  this  point  she  should 
not  have  been  deceived." 

Birds  of  a  feather  may  flock  together,  but  among 
those  that  flock  around  the  swindler  are  those  that  he 
has  attracted  there  to  be  plucked. 

Appellant  was  a  badly  deceived,  badly  imposed  upon, 
elderly  woman  whose  judgment  was  warped  by  the 
wiles  of  a  swindler  who  deceived  a  great  many  other 
persons,  many  with  minds  far  younger  and  sharper  than 
her  own. 
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But  as  greatly  as  Errion  abused  her,  one  can  picture 
the  terror  and  confusion,  the  physical  and  mental  hard- 
ship, that  appellant  must  have  endured  in  this  trial,  at 
her  age  and  with  her  past  background,  where  she  was 
charged  with  nothing  and  could  defend  against  nothing? 

ASSIGNMENT  OF  ERROR  NO.  V 

The  Court  erred  in  informing  the  jury  that  the 
defendant   Errion   had   pleaded   guilty. 

POINTS  AND  AUTHORITIES 

I. 

It    was    error    for    the    Court    to    inform    the    jury 

that   the   defendant  Errion  had   pleaded   guilty. 

Nigro  V.  U.  S.,  117  Fed.  2d  624. 
Walker  v.  U.  S.,  93  Fed.  2d  383,  395. 

ARGUMENT 

The  cause,  of  course,  started  right  out  revolving 
around  the  defendant  Errion. 

On  the  afternoon  of  the  third  day,  the  Court  stated 

as   follows    (Tr.    p.    493): 

"We  are  not  going  to  try  Mr.  Errion  here  any 
longer.  He  has  pleaded  guilty.  He  is  safely  in  jail. 
I  think  that  we  have  all  we  can  do  to  try  the 
other  six  defendants  that  are  here  without  discussing 
Mr.  Errion  any  further." 

The  occasion  was  the  recall  of  the  witness  Vai  by 
counsel  for  the  defendant  Wright  to  elicit  from  him  an 
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occasion  when  Errion  had  commented  upon  persons 
who  had  fled  from  the  territory  of  the  United  States 
to  escape  extradition  (Tr.  p.  493).  This  was  relative 
to  the  defendant  Wright's  defense  that  his  return  of 
the  $290,000.00  to  the  Mt.  Hood  account  was  proof  of 
his  innocence  of  having  partaken  of  any  scheme  of 
Errion's. 

A   few   moments   after   the   foreging   statement,   the 

Court  stated  as  follows  (Tr.  p.  494)  : 

"Ladies  and  Gentlemen,  I  want  to  make  one 
thing  clear  to  you,  as  I  will  in  the  instructions: 
These  people  that  are  on  trial,  these  seven  defend- 
ants are  the  only  ones  on  trial.  They  are  the  only 
ones  on  trial,  and  you  will  be  called  upon  to  deter- 
mine the  guilt  or  innocence  of  these  seven  persons 
and  no  other  persons.  Mr.  Errion  is  not  involved 
in  this  case.  I  mean  you  will  not  have  to  determine 
whether  Mr.  Errion  is  guilty  or  not  guilty.  He  has 
already  pleaded  guilty.  The  same  is  true  of  Mr. 
Montgomery.  You  might  like  the  United  States 
Attorney,  or  you  might  not  like  him,  and  the  same 
is  true  of  any  of  the  Government  officials,  the 
Securities  and  Exchange  Commission  representative, 
or  the  Post  Office  representative,  or  any  of  these 
witnesses  who  have  appeared  here.  Perhaps  they 
have  been  guilty  of  a  crime;  perhaps  they  should 
have  been  indicted,  but  you  do  not  have  to  deter- 
mine whether  they  should  have  been  indicted  or 
whether  they  are  good  people  or  bad  people,  only 
to  the  extent  that  their  credibility  may  have  been 
affected  by  something  which  they  did  or  did  not  do, 
and  that  is  why  I  have  permitted  wide  discretion 
on  the  part  of  the  attorneys  in  interrogating  some 
of  these  witnesses;  not  for  the  purpose  of  determin- 
ing whether  they  are  guilty  or  not  guilty  of  a 
crime  or  whether  they  are  good  people  or  bad 
people,  except  in  so  far  as  the  type  of  person  the 
witness  is  determines  how  much  credence  you  may 
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put  in  the  statements  which  that  person  has  made. 
"Do   I   make  myself  clear  on  that?" 

The  latter  part  of  this  statement  was  occasioned 
by  the  fact  that  in  many  instances  it  was  impossible 
to  make  a  factual  distinction  between  witnesses  for 
the  prosecution  and  some  of  the  accused.  In  some  in- 
stances it  seemed  as  if  the  role  a  witness  had  played 
could  be  directly  compared  with  the  role  of  a  particular 
accused.  In  others,  it  seemed  as  if  the  witness  had 
behaved  in  a  far  more  reprehensible  fashion.  In  all  in- 
stances (except  for  the  mere  formal  witnesses)  they  too, 
had  been  deceived  by  Errion  into  furthering  his  scheme 
by  whatever  their  participation  had  been. 

As  the  cause  progressed,  it  was  impossible  for  anyone 
to  adhere  to  the  admonishment  of  the  Court  relative 
to  not  trying  the  defendant  Errion.  The  facts  did  not 
permit  the  prosecution  to  depart  from  this  course. 

The  Court's  announcement  was  clearly  prejudicial. 
Both  fraud  and  conspiracy  were  thereafter  facts  that 
conclusively  existed. 

The  announcement  was  particularly  onerous  upon 
appellant.  Her  sole  involvement  under  the  allegations 
of  fact  was  whether  Errion  had  perpetrated  a  fraud 
and  had  used  her  services  in  doing  so.  The  Court  did 
not  inform  the  jury  that  in  fact  Errion  had  pleaded 
guilty  to  two  substantive  counts,  II  and  IX,  and 
Montgomery  to  one,  the  conspiracy  count,  nor  does  this 
record  anywhere  reveal  these  facts.  As  far  as  this  record 
and  this  announcement  goes — both  had  pleaded  guilty  to 
all   counts,   including  conspiracy.   A  conspiracy  existed 
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(two  having  pleaded  guilty  to  it)  and  under  the 
theory  of  the  indictment,  i.e.,  if  the  allegations  of  the 
substantive  counts  (against  Errion)  were  true,  appellant 
could  be  convicted  of  the  conspiracy  count,  appellant's 
conviction  became  a  foregone  conclusion. 

The  possibility  that  it  would  be  faced  with  a  trial 
revolving  around  a  man  not  even  present  in  the  court- 
room (because  he  might  plead  guilty)  was  a  difficulty 
the  Government  invited  by  this  mass  indictment.  This 
was  not  choice  of  the  accused,  and  appellant  in  particu- 
lar moved  for  a  separate  trial. 

In  instructing  the  jury,  the  Court  stated  as  follows 

(Tr.   p.    1750): 

"As  I  told  you  at  the  commencement  of  this 
trial,  Edgar  Robert  Errion  and  Roland  L.  Mont- 
gomery have  entered  pleas  of  guilty  to  certain 
counts  in  the  indictment.  The  fact  that  they  en- 
tered pleas  does  not  necessarily  mean  that  theyl 
alone  are  responsible  for  the  crimes  charged  in  the 
indictments,  nor  does  it  necessarily  mean  that  each| 
or  any  of  the  other  defendants  is  guilty  with  them. 
In  fact,  it  is  no  evidence  of  their  guilt  or  innocence 
or  that  a  crime  was  committed.  (That  is,  the  pleas 
of  Errion  and  Montgomery  are  no  evidence  of  the 
guilt  of  any  of  the  defendants  nor  evidence  that  a 
crime  was  committed.)  The  guilt  or  innocence  of 
the  defendants  who  are  on  trial  must  be  determined 
by  you  solely  by  the  evidence  introduced  at  this 
trial." 

Under  the  indictment  in  this  cause,  it  was  impossible 
to  cure  the  prejudice  to  appellant  occasioned  by  the 
jury  having  been  informed  that  the  man  whose  con- 
venience she  had  served  had  acknowledged  by  pleading 
guilty  that  he  had  been  engaged  in  the  perpetration  of 
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a  fraud  and  that  he  had  headed  a  conspiracy  to 
defraud.  There  was  no  denying  what  she  had  done,  nor 
was  it  an  apparent  unlawful  act  in  itself;  the  "issue" 
was  only  its  ultimate  effect,  i.e.,  what  Errion  was 
doing  when  he  had  her  do  it. 

ASSIGNMENT  OF  ERROR  NO.  VI 

The  Court  erred  in  denying  appellant's  motion  for 
a  judgment  of  acquittal. 

ARGUMENT 

Appellant  makes  this  formal  Assignment  of  Error 
that  the  Court  erred  in  overruling  her  motion  for  a 
judgment  of  acquittal.  The  same  was  erroneous  upon 
the  propriety  of  the  Assignments  of  Error  urged  herein 
and  set  forth  in  said  motion  as  the  grounds  thereof. 

SUMMARY 

This  cause  contains  no  indictment  of  appellant  for 
conspiracy,  but  it  does  contain  an  indictment,  and  the 
most  severe  indictment  possible,  of  the  indiscriminate 
use  of  the  conspiracy  count,  and  of  the  practice  of 
crowning  a  series  of  substantive  counts  with  a  conspiracy 
count  that  does  no  more  than  allege  a  conclusion  of  law 
and  incorporate  by  reference  the  allegations  of  the  sub- 
stantive counts. 

The  practice  creates  the  impression  that  the  crime 
is  merely  a  legal  fiction  and  completely  synthetic.  Here, 
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matters  got  so  far  out  of  hand  that  it  could  not  be 
recognized  that  appellant  was  being  convicted  upon  evi- 
dence of  innocence  and  without  any  issue  whatsoever 
of  personal  guilt  having  been  set  forth  in  the  indictment 
or  being  tried  in  the  cause. 

Respectfully  submitted, 

David  M.  Spiegel, 

Attorney  for  Appellant. 


65 


APPENDIX 

This  record  in  this  cause  is  primarily  concerned  with 
the  defendant  Edgar  Robert  Errion.  And  this  despite 
the  fact  that  he  pleaded  guilty  (to  two  substantive 
counts  although  the  jury  was  only  informed  that  he 
"had  pleaded  guilty";  Tr.  p.  493)  and  did  not  stand 
trial;  nor  was  he  called  to  testify. 

He  emerges  from  the  record  as  the  principal  malefac- 
tor; a  bold  swindler  who  initiated  and  engineered  the 
promotion  of  a  plywood  cooperative  of  some  550  mem- 
bers at  $1,000.00  per  membership,  as  a  fraudulent 
scheme   from   which   he    intended    to   benefit. 

He  was  nominally  a  resident  of  Salem,  Oregon, 
where  he  lived  the  life  of  a  gentleman  farmer  in 
a  suburb  of  that  community  (Tr.  p.  168),  oft-times 
referring  to  himself  as  a  retired  Army  officer  (Tr.  p. 
512).  The  record  reveals  that  he  is  possessed  of  an 
utterly  fantastic  personality.  He  had  the  imagination 
and  desire  to  conceive  this  half-million  dollar  fraud, 
coupled  with  an  ability  to  charm  (Tr.  pp.  1399  et  seq.), 
to  generate  enthusiasm  (Tr.  pp.  1263-64),  and  to  in- 
spire confidence  and  faith  in  his  credibility  far  beyond 
reason.  As  early  as  page  439  of  this  Transcript  of  some 
1850  pages,  the  trial  court  observes  that  there  is  no 
further  need  of  any  questions  concerning  his  persuasive 
powers. 

It  is  difficult  to  follow  some  of  the  more  dizzying 
convolutions  of  his  plot.  He  could  lie;  drop  names; 
surround  himself  with  legitimate  personalities  including 
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the  most  prominent  of  counsel,  and  seemingly  at  times, 
conduct  himself  as  if  he  himself  believed  in  his  fabri- 
cations as  reality. 

In  1941  he  promoted  an  oyster  bed  cooperative  in 
Coos  Bay,  Oregon,  that  left  behind  it  a  trail  of  civil 
actions  for  fraud  (Tr.  p.  1087).  In  1953,  the  year 
before  this  venture,  he  started  two  other  plywood 
cooperatives,  the  Beaver  at  Salem  (Tr.  p.  1088)  and 
the  National  at  Independence,  Oregon  (Tr.  p.  518). 
These  were  halted  by  an  injunction  of  the  S.E.C.  (Tr. 
p.  1518).  In  addition  he  was  at  some  time,  apparently, 
subjected  to  criminal  prosecution,  similar  to  this  one, 
in  which  he  was  acquitted  (Tr.  p.  1258).  None  of  the 
accused  in  the  cause  at  bar  were  involved  in  these  two 
cooperatives  except  the  defendants  Munkers,  who  was  a 
party  to  the  injunction  (Tr.  p.  1092),  and  Bones,  who 
was  a  salesman  for  memberships  in  the  Beaver  Co- 
operative  (Tr.  p.   1208). 

Notwithstanding,  at  the  time  this  venture  began 
in  1954,  although  he  had  achieved  a  certain  amount  of 
notoriety  in  the  Northwest  by  virtue  of  the  nature  of 
the  cases  in  which  he  had  been  involved  and  the 
sums  of  money  concerned  (Tr.  pp.  1525-1526),  his 
poise  was  obviously  not  greatly  ruffled  and  correspond- 
ingly his  activities  not  greatly  hampered. 

The  program  he  espoused  here  was  the  establish- 
ment of  a  plywood  cooperative  in  the  vicinity  of  Esta- 
cada,  Oregon,  close  by  the  Mt.  Hood  National  Forest. 
Here  vast  amounts  of  Government  timber  could  be 
harvested  and  not  far  distant,  within  the  forest  itself, 


67 

the  Government  had  laid  out  a  proposed  townsite 
for  a  forest  community  to  be  named  Ripplebrook 
where  the  members  of  such  a  cooperative  could  build 
their  homes  and  establish  their  own  community  (Tr. 
pp.  882  et  seq.). 

The  heart  of  his  program,  however,  was  his  repre- 
sentation that  he  had  had  preliminary  negotiations  with 
an  "Eastern  firm"  (Tr.  p.  269)  (which  later  became  a 
syndicate  of  "Texas  oil  millionaires,"  Tr.  p.  503,  in- 
cluding a  contact  with  one  P.  R.  Phillips,  of  Phillips 
Petroleum),  through  which  he  had  obtained  assurance  of 
financing  for  such  a  project.  Because  the  money  for 
plant  construction  could  be  borrowed  from  this  source, 
the  memberships  could  be  sold  for  a  sum  far  less  than 
usual  and  only  to  gather  the  necessary  operating  capital. 

This  was  the  venture  Errion  proposed.  First  he 
gathered  together  the  incorporators  necessary  for  the  in- 
corporation of  the  cooperative  and  the  separate  corpora- 
tion to  sell  its  memberships  (Tr.  p.  267).  This  reached 
far  beyond  the  accused  in  this  cause.  Of  the  five 
incorporators  for  the  cooperative,  for  example,  only 
two,  Locke  and  Williams,  were  indicted.  The  others 
were  one  Tucker,  one  Schroeder  and  one  Current  (Tr, 
p.  279).  When  these  incorporations  had  been  accom- 
plished, a  sales  force  came  into  being  and  began  selling 
memberships.  When  the  memberships  had  been  sold,  the 
cooperative  itself  came  into  existence  as  organized  by  its 
550  members,  and  upon  its  Board  of  Directors  sat  a 
number  who  were  likewise  other  than  any  of  the 
accused. 

Errion's   original    representation   became   the   repre- 
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sentation  of  the  salesmen  engaged  in  the  actual  selling 
that  the  monies  for  plant  construction  would  be  bor- 
rowed while  the  money  paid  in  for  memberships  v/ould 
be  retained  for  operating  capital.  Later,  it  became  the 
means  by  which  he  entered  into  "negotiations"  with 
the  organized  cooperative  purportely  upon  behalf  of  the 
financial  backers;  "negotiations"  by  which  he  attempted 
a  grand  theft  of  some  $290,000.00  from  the  cooperative's 
treasury. 

Errion's  representation  was  proven  to  be  false  of 
his  own  knowledge  by  direct  evidence.^  The  real  P.  R. 
Phillips  of  Oklahoma  City,  Oklahoma,  was  produced  to 
testify  that  he  had  never  heard  of  Errion  or  his  co- 
operative (Tr.  p.  995).  In  the  "negotiations"  referred 
to  Errion  made  use  of  a  letter  setting  forth  the  terms 
of  the  "backers"  and  purportedly  signed  by  one  "P.  R 
Phillips."  The  witness  Howard,  no  Texan  and  no  mil- 
lionaire, testified  that  he  had  signed  such  a  letter  a 
Errion's  request  and  in  the  presence  of  only  the  two 
of  them   (Tr.  p.   523). 

The  defendant  Locke  is  a  78  year  old  retired  furnace 
repair  man  whose  home  was  likewise  in  Salem  (Tr.  p. 
1641).  He  was  an  incorporator  of  the  cooperative  and 
the  separate  sales  agency  established  to  sell  its  member- 
ships. Upon  the  organization  of  the  cooperative  by  its 
members,  he  was  elected  president.  The  defendant 
Bones,  aged  69,  was  a  gardner  and  also  a  resident  of 
Salem   (Tr.   p.    1170).  He  likewise  was  an  incorporator 
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^  At  one  point  he  even  went  further:  the  witness  Vail  testified 
that  Errion  informed  him  that  there  was  in  fact  two  million  dollars 
on  hand  in  the  form  of  a  letter  of  credit  in  a  Portland  bank  (Tr. 
p.  421). 
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of  the  two  corporations.  After  that  he  sold  memberships 
from  an  office  in  the  vicinity  of  the  proposed  plant  site. 
He  had  also  sold  memberships  in  the  Beaver  coopera- 
tive (Tr.  p.  1208),  but,  on  the  other  hand,  he  bought 
some  of  Errion's  oyster  beds  (Tr.  p.  1318).  The  evidence 
revealed  that  prior  to  the  events  concerned  here,  Errion 
had  involved  these  men  in  his  tangled  affairs  (occasioned 
by  the  lawsuits  against  him)  by  borrowing  sums  of 
money  from  them  (Tr.  pp.  729-1373)  (as  well  as  appel- 
lant (Tr.  p.  1423),)  and  creating  a  corporation  to  hold 
his  property  in  which  these  two  men  were  officers  and 
held  stock  as  security,  etc.  (Tr.  pp.  606-1718). 

The  defendant  Williams  was  a  lieutenant  in  the 
Oregon  State  Police  (Tr.  p.  1391),  whom  Errion  met 
about  this  time  as  a  casual  acquaintance  (Tr.  p.  1393). 
Errion  cultivated  him  until  he  likewise  became  an  in- 
corporator of  these  two  corporations  and  his  son-in-law, 
the  witness  Samuels,  the  secretary  of  the  cooperative 
during  its  membership  sales  period  (Tr.  pp.  1393  et 
seq.). 

These  men,  together  with  Tucker,  Schroeder,  Current 
and  one  Buhl  and  one  Kelly  and  one  Ray  Lock  likewise 
became  incorporators  of  various  other  corporations  con- 
ceived by  Errion  to  add  to  the  cooperative's  attractive 
features  by  separate  cooperatives  to  buy  its  timber  and 
to  sell  its  finished  products  at  an  advantage  to  the 
membership   (Tr.  pp.  280,  282). 

Wright  is  43.  He  is  the  nephew  of  the  defendant 
Munkers  (Tr.  p.  1252),  and,  while  he  had  been  intro- 
duced to  the  defendant  Errion  by  his  uncle  at  an  earlier 
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time,  he  had  not  before  been  involved  in  any  transaction 
with  him.  Errion  made  him  manager  of  the  sales  agency 
(Tr.  p.  1266)  and  subsequently,  for  a  period  of  time, 
he  was  general  manager  of  the  cooperative  after  it  was 
organized  by  its  members  (Tr.  p.  1345). 

Montgomery  and  Martin  were  salesmen  for  the  sales 
agency.  The  defendant  Montgomery  pleaded  guilty  to 
the  conspiracy  count  (although  again  the  jury  was  only 
informed  that  he  had  "pleaded  guilty";  Tr.  p.  494),  for 
reasons  that  are  a  complete  mystery  in  so  far  as  the 
record  is  concerned,  since  the  record,  with  ample  oppor- 
tunity, in  no  wise  particularly  connects  him  with  Errion 
or  with  the  stratagem  directly  employed  by  Errion  to 
get  the  cooperative's  money  into  his  pocket.  The  defend- 
ant Martin  was  the  only  accused  acquitted. 

The  defendant  Munkers  is  in  a  different  positionl 
than  any  of  the  others.  He  was  an  earlier  acquaintance] 
of  the  defendant  Errion  and  had  been  involved  in  the| 
oyster  bed  promotion  with  him  (Tr.  p.  1049).  He  first 
appears  as  being  placed  upon  the  payroll  of  the  organ- 
ized cooperative  as  a  "financial  engineer"  (Tr.  p.  120) 
upon  the  recommendation  of  Errion  (Tr.  p.  1307).  He 
was  involved  in  both  of  Errion's  prior  cooperative  ven- 
tures of  1953  (Tr.  p.  515).  The  witness  Snyder,  an 
officer  and  director  of  the  organized  cooperative,  testified 
that  during  the  purported  "negotiations"  Errion  intro- 
duced the  defendant  Munkers  to  him  as  a  representative 
of  the  purported  financial  backers  (Tr.  p.  35).  In  addi- 
tion the  witness  Jack,  counsel  for  the  cooperative,  testi- 
fied that  Munkers  introduced  himself  to  him  as  the 
"contact"  man  of  the  financial  backers  (Tr.  p.  755). 
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Appellant,  of  course,  was  only  used  by  Errion  in 
the  fashion  indicated  by  the  allegations  of  the  indictment 
concerning  the  Davenport  Corporation.  Since  this  was 
all  with  which  the  prosecution's  case  was  concerned, 
how  Errion  induced  her  to  serve  his  convenience  in  this 
fashion  was  left  to  her  own  testimony  and  will  be  dealt 
with  in  like  fashion  here. 

The  pathway  by  which  Errion  profited  was  simple. 
At  the  inception  of  the  cooperative  when  he  had  counsel 
(the  witness  Bobbitt)  draw  the  Articles  of  Incorporation 
for  the  cooperative  and  the  separate  corporation  to  sell 
the  memberships,  he  had  counsel  draw  a  contract  grant- 
ing him  ten  per  cent  of  the  sales  price  of  the  member- 
ships in  return  for  services  to  be  performed  by  him 
(1)  as  promoter,  (2)  in  locating  and  purchasing  a  plant 
site  for  the  cooperative,  and  (3)  in  obtaining  financing 
for  the  project  (Ex.  6).  This  is  the  contract  referred  to 
in  the  indictment  that  was  "caused  to  be  executed"  in 
the  name  of  the  Davenport  Corporation.  It  was  signed 
by  the  witness  Samuels  and  the  defendant  Williams 
upon  behalf  of  the  cooperative  (Tr.  p.  188)  and  appel- 
lant upon  behalf  of  the  Davenport  Corporation.  Through 
it  Errion  obtained  ten  per  cent  of  the  sales  price  of  the 
memberships  as  they  were  sold,  and  after  the  organiza- 
tion of  the  cooperative,  purchased  upon  its  behalf  its 
plant  site.  The  cooperative  paid  $58,500.00  for  this  land, 
but  it  was  purchased  from  its  owners  for  some  $25,000.00 
less,  Errion  pocketing  the  difference. 

He  was  in  the  middle  of  a  grand  theft  of  some 
$290,000.00  from  the  cooperative's  treasury  through  the 
"financing"  of  the  project  when  ostensibly  by  the  act 
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of  the   defendant  Wright,   his   plan  was   thwarted   and 
his  machinations  revealed. 

*  *  * 
It  seems  patent  that  the  prosecution  proved  that 
the  fraudulent  scheme  was  Errion's ;  and  not  by  implica- 
tion. Witness  after  witness  for  the  Government  put  it 
in  the  direct  words;  "This  plan  was  Errion's"  (Vai,  Tr. 
p.  412;  Bobbitt,  Tr.  p.  266;  Samuels,  Tr.  p.  168).  The 
falsehood  that  went  to  the  heart  of  the  matter  would 
appear  to  be  his  representation  of  a  personal  contact  that 
assured  financing  that  he  alone  professed  to  have  and 
that  he  set  afoot  before  each  of  the  other  accused  be- 
came actively  connected  with  the  venture.  There  can 
be  added  to  this  that  if  the  evidence  purports  to  trace 
his  promotional  fee  or  the  profit  he  made  upon  the 
plant  site  beyond  him,  it  is  by  speculation  only.  There 
was  equally  no  evidence  that  he  was  going  to  share 
with  any  one  the  large  sum  he  was  trying  to  get  his 
hands  upon  when  his  plans  collapsed.  He  did  owe  appel- 
lant, as  well  as  Locke  and  Bones,  considerable  sums 
of  money  which  he  had  extracted  from  them  prior  to 
this  occasion  and  he  did  pay  some  of  this  back  during 
the  course  of  this  transaction. 

There  was  no  real  attempt  by  the  prosecution, 
however,  to  controvert  the  creditor-debtor  relationship 
testified  to  by  the  witness  Piatt  (Tr.  p.  637),  and  these 
defendants,  as  the  cause  of  these  payments. 

Further,  his  representation  of  an  assurance  of  financ- 
ing does  in  fact  go  to  the  heart  of  the  representations 
alleged  in  the  indictment.  Those  submitted  to  the  jury 


73 

were  as  follows:  (1)  That  members  were  assured  job 
security  in  a  plant  to  be  constructed  at  Estacada, 
Oregon.  (2)  That  finances  had  been  arranged  for  the 
construction  of  this  plant,  (3)  That  the  members'  own 
money  would  be  retained  as  operating  capital  and  (4) 
That  the  General  Timber  Cooperative  had  large  tracts 
of  timber  it  would  sell  to  such  a  cooperative  at  market 
price  (Tr.  p.  1761). 

In  submitting  the  substantive  counts  to  the  jury 
the  trial  court  instructed  upon  the  customary  rules  of 
fraud  and  no  differently  than  if  the  accused  in  those 
counts  were  individually  standing  trial.  The  jury  was 
instructed  that  a  representation  made  without  regard  to 
whether  it  was  true  or  false  can  be  fraudulent  (Tr.  p. 
1766).  They  were  likewise  instructed  that  to  find  any 
particular  defendant  guilty  of  any  substantive  count, 
they  need  only  find  that  he  made  one  (or  more)  of 
the  foregoing  misrepresentations  under  the  foregoing  cir- 
cumstances (Tr.  p.  1778). 

The  testimony  of  the  witnesses  Howard  and  Phillips 
was  direct  evidence  that  the  defendant  Errion  knew  of 
his  own  knowledge  that  the  first  three  of  the  foregoing 
representations  were  false.  The  testimony  of  the  wit- 
nesses Jack  and  Snyder  is  like  evidence  of  the  same  fact 
as  to  the  defendant  Munkers.  As  appellant  reads  the 
record,  however,  there  does  not  appear  to  be  like  evi- 
dence  as   to   any  other  defendant. 

It  likewise  appears  that  direct  evidence  that  Errion 
knew  his  program  was  a  fraud  must  have  been  material 
to  the  prosecution's  case  against  the  other  defendants  or 
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else  these  witnesses  would  not  have  been  produced  since 
Errion  was  not  on  trial.  Their  testimony  proved  that  any 
statements  concerning  the  cooperative — that  its  financing 
was  assured,  that  a  plant  would  be  built,  etc.,  were  in 
fact  false.  From  this  fact,  coupled  with  the  foregoing 
instructions,  appellant  concludes  that  the  case  against 
appellant's  co-defendants  was  that  of  their  individual, 
and  not  joint,  liability  based  upon  statements  shown  to 
be  in  fact  false,  giving  rise  to  a  permissible  inference 
that  they  were  made  without  any  basis. 

The  General  Timber  Cooperative  came  into  being 
as  a  separate  corporation  that  would  be  used  to  pur- 
chase the  timber  needed  by  the  plywood  plant  for  resale 
to  the  cooperative  and  at  an  advantage  to  the  latter 
and  apparently  only  to  make  the  program  as  a  whole 
more  attractive  (Tr.  p.  281).  It  does  not  seem  to  have 
been  organized  for  the  purpose  of  holding  it  out  as  a 
holder  of  timber  already  purchased.  Its  incorporators 
included  the  unindicted  Buol,  Kelly  and  Ray  Lock  asj 
well  as  the  defendants  Locke  and  Williams  (Tr.  p.  282). 
That  it  was  held  out  to  be  the  holder  of  timber  seems 
to  be  a  representation  that  first  appears  in  the  testimony 
of  the  witness  Orell,  a  member,  who  testified  that  the 
defendant  Bones  stated  the  same  to  him  in  inducing  his 
purchase  (Tr.  p.  368).  It  would  seem  probable,  therefore, 
that  the  responsibility  of  the  others  for  this  representa- 
tion of  the  defendant  Bones  would  have  to  rest  upon 
whether  or  not  other  facts  proved  him  to  be  their  co- 
conspirator. 

If  the  conspiracy  agreement  intended  to  be  alleged 
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by  the  conspiracy  count,  involved,  under  the  evidence, 
sharing  with  Errion  actual  knowledge  of  his  fraud  and 
how  he  intended  to  capitalize  upon  it,  then  there  is  abun- 
dant indicia  appropriately  summed  up  by  the  instruc- 
tions referred  to,  which  were  not  abstract,  that  no  such 
agreement  ever  existed.  It  may  well  be  that  the  true 
status  of  the  conspiracy  count  is  that  for  lack  of  direct 
evidence  of  actual  knowledge  and  for  the  inability  of 
circumstantial  evidence,  no  matter  how  strong,  to  ever 
preclude  the  hypothesis  of  actual  ignorance,  the  facts 
in  this  case  did  not  warrant  submission  of  the  con- 
spiracy   count    as    to    any    other    than    the    defendant 

Munkers. 

*     *     * 

The  evidence  adduced  to  prove  the  allegations  of  the 
substantive  counts  concerning  the  control  and  use  of 
the  Davenport  Corporation  by  the  defendants  charged 
therein  is  the  sole  evidence  that  touched  upon  appellant 
and  is  therefore  the  evidence  that  is  of  prime  concern 
to  her. 

It  can  be  characterized  as  merely  evidence  in  the 
trial  of  her  co-defendants  for  their  crimes  that  happens 
to  mention  her. 

Proof  of  the  allegations  that  the  defendants  therein 
(actually  Errion)  caused  a  contract  between  the  coopera- 
tive and  the  Davenport  Corporation  to  be  executed  by 
means  of  which  a  large  portion  of  money  paid  in  for 
memberships  was  diverted  to  those  defendants'  (again 
actually  Errion' s)  use  is  found  in  the  testimony  of  the 
prosecution's  witnesses  Bobbitt,  Milkes,  Samuels  and 
Piatt. 
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The  witness  Bobbitt,  counsel  of  the  highest  integrity 
and  repute  and  a  former  agent  of  the  Federal  Bureau  of 
Investigation,  testified  that  during  this  time  he  never 
met  appellant  (Tr.  p.  293).  He  had  no  discussions  with 
her  (Tr.  p.  301).  He  was  hired  by  Errion  to  do  the 
legal  work  (Tr.  p.  277).  His  initial  and  principal  contact 
was  with  the  defendant  Errion  (Tr.  p.  266;  Overt  Act  No. 
2,  Count  Xni).  Pursuant  to  consultations  with  Errion 
and  sometimes  with  members  of  the  subsequently  formed 
Board  of  Directors  of  the  cooperative  (including  others 
than  those  indicted),  he  drew  Articles  of  Incorporation 
for  the  cooperative  (Tr.  p.  274)  and  a  separate  cor- 
poration (the  Forest  Products  Cooperative)  that  was  to 
be  the  sales  agency  for  the  cooperative's  memberships 
(Tr.  p.  296).  Upon  order  of  Errion  (Tr.  p.  306)  he  drew  a 
contract  between  the  cooperative  and  the  latter  agency 
giving  the  latter  ten  per  cent  of  the  sales  price  of  the  mem- 
berships for  his  effort  in  selling  the  same  and  another  con- 
tract between  the  cooperative  and  the  Davenport  Cor- 
poration, calling  for  the  payment  of  a  second  ten  per  cent 
for  services  (1)  as  a  promotional  organizer,  (a  role  only 
Errion  was  playing);  (2)  for  locating  and  purchasing 
a  plant  site  (the  second  avenue  by  which  Errion  intended 
to  profit)  and  (3)  for  obtaining  and  perfecting  the 
cooperative's  financing.  (No  one  but  Errion  had  the 
fortunate  contact  with  the  "Eastern  financiers"  or  the 
"Texas   oil   money.") 

From  the  beginning  the  witness  Bobbitt  had  under- 
stood that  Errion  would  be  concerned  in  aiding  the 
establishment  of  the  cooperative  and  its  financing  (Tr. 
p.   269). 
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To  continue  its  proof  that  the  contract  between 
the  cooperative  and  the  Davenport  Corporation  was  in 
reaUty  that  of  the  defendants  charged  under  the  sub- 
stantive counts  (in  fact  Errion)  and  the  payments  it 
provided  for  theirs  (Errion's),  the  prosecution  produced 
the  witness  Samuels.  The  witness  Samuels  was  the  first 
treasurer  of  the  cooperative  during  its  promotional 
period  (Tr.  p.  150).  He  testified  that  he  was  hired  by 
Errion  (Tr.  p.  151)  and  that  he  wrote  the  checks  during 
this  period  (Tr.  p.  152).  From  the  sales  agency  he  re- 
ceived the  sums  paid  for  the  memberships  less  ten  per 
cent  (Tr.  p.  154) ;  to  Errion  he  paid  the  latter  his  ten  per 
cent.  The  checks  were  made  out  to  the  Davenport  Cor- 
poration but  delivered  to  Errion  personally  (Tr.  p. 
157).  Errion  had  always  been  Johnny-on-the-spot,  v/ith 
his  hand  out,  to  receive  the  ten  per  cent  called  for  by 
this  contract  (Tr.  p.  158).  The  witness  Samuels  had 
had  no  discussion  with  appellant  over  the  matter  (Tr. 
p.  160).  The  last  he  saw  of  these  checks  was  as  they 
**went  into  Mr.  Errion's  pockets"  (Tr.  p.  182). 

The  witness  Samuels  likewise  testified  that  he  and 
his  father-in-law,  the  defendant  Williams,  had  executed 
the  contract  with  the  Davenport  Corporation  upon  the 
behalf  of  the  corporation,  as  its  President  and  Secretary, 
under  circumstances  showing  fully  their  understanding 
that  it  was  Errion's  contract  (Tr.  p.  188).  "All  of  the 
planning  came  from  Mr.  Errion"  (Tr.  p.  168).  "He  did 
the  promising"    (Tr.  p.   200). 

Earlier  the  witness  Milkes,  a  certified  public  account- 
ant retained  by  the  defendant  Wright  identified  by 
checks  by  which  these  payments  had  been  made. 
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The  contract  and  checks  being  in  the  name  of  the 
Davenport  Corporation,  in  logical  sequence,  the  prose- 
cution established  that  there  was  checking  account  in 
that  name  into  which  these  checks  were  deposited  and 
that  the  account  was  in  reality  Errion's.  J 

The  evidence  concerning  this  account  was  adduced 
through  the  prosecution's  witness  Piatt.  She  stated  di- 
rectly that  the  account  was  Errion's  (Tr.  p.  581).  J 

She  testified  that  she  had  known  appellant  for  many 
years  (Tr.  p.  566).  In  December,  1954,  she  was  working 
in  Ashland,  Oregon,  when  appellant  contacted  her  and 
asked  if  she  would  be  interested  in  employment  as 
Errion's  secretary.  In  March  of  1955  she  accepted  the 
employment  directly  from  Errion  (Tr.  p.  586). 

A  major  portion  of  her  job  was  handling  Errion's 
money.  She  identified  the  checkbook  for  this  account 
and  stated  that  the  checks  it  contained  that  were  writ- 
ten prior  to  her  employment  were  in  appellant's  hand- 
writing (Tr.  p.  584). 

She  testified  that  she  had  understood  from  both 
appellant  and  Errion  that  this  account  contained  only 
Errion's  money;  that  it  had  been  used  by  Errion  since 
the  inception  of  his  promotion  of  the  cooperative  and 
that  appellant  had  merely  been  writing  his  checks  for 
him  (Tr.  pp.  569,  570,  581).  Upon  her  employment 
the  checkbook  was  turned  over  to  her  and  her  signature 
authorized  to  make  withdrawals  at  the  bank  (Tr.  p. 
568).  Thereafter,  she  generally  carried  Errion's  money 
around  in  the  form  of  cashier's  checks  until  she  wished 
to  draw  a  check,  then  made  such  deposit  as  was  neces- 
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sary  for  that  purpose  (Tr.  p.  570).  At  one  point  she 
was  carrying  some  $34,000.00  (Tr.  p.  575).  Ultimately, 
under  Errion's  direction  the  account  was  closed  by 
simply  allowing  it  to  remain  dormant  with  the  sum 
of  $3.50  in  it  (Tr.  p.  586). 

So  much  for  those  allegations  that  concerned  the 
defendants'  charged  under  the  substantive  counts  use  of 
the  Davenport  Corporation  as  a  means  by  which  they 
had  drawn  off  a  substantial  portion  of  the  moneys  paid 
in  for  memberships. 

The  prosecution  next  turned  to  proving  the  allega- 
tions of  the  substantive  counts  that  the  defendants,  again 
actually  Errion,  had  caused  Mt.  Hood's  own  agents, 
employees  and  officers  to  procure  options  upon  property 
for  a  plant  site  in  the  name  of  the  Davenport  Corpora- 
tion, had  then  taken  funds  from  Mt.  Hood  to  purchase 
it  in  the  name  of  the  Davenport  Corporation  and  had 
then  resold  the  land  to  the  cooperative  at  a  large  profit 
to  themselves  and  the  corporation  they  controlled. 

The  transaction  concerned  two  tracts  of  land  and 
the  ultimate  purchases  were  handled  in  escrow  (Tr.  p. 
1077-1078).  However,  one  deed  to  both  pieces  from 
the  Davenport  Corporation  to  the  cooperative  was  in- 
troduced and  it  bore  the  signature  of  appellant  as 
president  and  one  I.  H.  Phillips  as  secretary  (Ex.  141). 
How  and  vv^hen  appellant  executed  the  same  was  left 
to  her  own  testimony. 

The  options  to  purchase  this  land  were  taken  during 
the  membership  selling  stage.  One  owner,  the  witness 
Posey,  testified  that  he  dealt  with  the  defendant  Munk- 
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ers  (Tr.  p.  906)  and  gave  him  an  option  to  purchase 
for  a  price  of  $14,000.00  running  to  the  Davenport 
Corporation.  As  to  the  other  piece,  the  witness  Banks 
testified  that  he  was  a  resident  of  Salem  who  had 
known  Mr.  Locke  for  many  years;  that  he  had  been 
hired  after  an  interview  with  the  defendant  WilHams 
and  Errion  to  be  a  future  "secretary-manager"  of  a 
sawmill  and  glue  line  plant  (Tr.  p.  917).  He  was  there- 
after asked  to  take  part  in  the  negotiation  for  the 
plant  site.  He  located  the  second  piece  owned  by  the 
witness  Alspaugh  and  was  then  instructed  by  Errion  to 
take  an  option  to  purchase  it  in  the  name  of  the 
Davenport  Corporation  (Errion's  explaination :  "It 
would  aid  in  the  financing;"  Tr.  p.  920).  The  price  was 
$19,000.00  together  with  the  $500.00  of  his  own  money 
he  paid  for  the  option.  He  was  later  reimbursed  by 
check  of  the  Davenport  Corporation  delivered  to  him 
by  Errion   (Tr.  p.  922). 

The  witness  Current  then  testified  that  he  was 
a  member  of  the  Board  of  Directors  of  the  cooperative 
and  identified  two  records  of  minutes.  The  first  showed 
that  on  motion  of  C.  Schroeder  seconded  by  W.  Kelly, 
a  check  was  made  out  to  the  Davenport  Corporation 
for  $31,500.00  to  apply  on  the  purchase  of  90  acres 
of  land  in  Estacada  (Tr.  p.  932).  The  second  showed 
that  at  a  subsequent  meeting  upon  motion  by  C. 
Schroeder  seconded  by  W.  W.  Locke  a  check  was 
issued  for  the  balance  due  upon  the  land  at  Estacada 
in  the  amount  of  $27,000.00  (Tr.  p.  933). 

Nothing  shrieked  more  of  appellant's  innocence  in 
this  matter  than  the  testimony  of  the  defendant  Munk- 
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ers  who  started  out  by  stating  that  his  instructions  con- 
cerning the  purchase  he  made  came  from  appellant  and 
that  he  had  had  no  dealings  with  Errion  concerning 
it  (Tr.  p.  1035).  On  cross-examination  he  tried  to 
exhibit  that  he  had  no  understanding  that  the  options 
when  taken  were  for  the  purpose  of  obtaining  a  plant 
site  for  the  cooperative  (Tr.  p.  1085).  Upon  instruction 
of  Errion,  he  billed  the  Davenport  Corporation  for  the 
sum  of  $18,000.00  for  services  rendered  for  this  and 
other  dealings  with  and  for  Errion,  delivering  the  bill, 
of  course,  to  Errion  (Tr.  p.  1107).  However,  he  received 
no  payment  (Tr.  p.  1136). 

*     *     * 
Other  portions  of  the  testimony  touching  upon  the 
defendants'   relationship  to   appellant  were   as  follows: 

It  was  established  that  the  house  in  which  appellant 
lived  is  situated  on  the  main  street  of  a  suburban  busi- 
ness district  in  the  City  of  Portland  and  that  it  had 
office  space  attached  to  it  on  the  sidewalk  level  which 
was  occupied  by  the  sales  agency  that  sold  the  member- 
ships, and,  after  its  organization,  by  the  cooperative 
itself  for  a  short  period  of  time  (Tr.  p.  836).  A  reason- 
able rent  was  paid  appellant  for  this  occupancy  (Tr.  p. 
134-848). 

When  printed  copies  of  the  prospectus  and  by-laws 
of  the  cooperative  circulated  among  perspective  mem- 
bers were  introduced,  it  could  be  seen  that  they  bore 
upon  the  base  of  their  title  page  the  imprint  of  having 
been  copyrighted  by  the  Davenport  Corporation  (Ex. 
28,  30). 
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There  was  likewise  a  contract  by  which  the  Daven- 
port Insurance  Agency  was  to  procure  such  insurance  as 
would  be  required  by  the  cooperative  and  one  of  the 
committees  created  by  the  members  themselves  after 
their  organization  was  for  the  formation  of  a  possible 
group  plan  for  the  purchase  of  individual  insurance  of 
various  kinds.  This  committee  circularized  the  members 
for  its  interest  in  such  a  proposal,  stating  that  such  a 
plan  would  be  put  into  effect  through  the  aid  of  the 
Davenport  Insurance  Agency.  There  was  no  evidence 
adduced  that  appellant  could  have  in  any  way  profited 
through  such  a  transaction  other  than  as  a  legitimate 
insurance  agent  and  then  only  if  the  cooperative  itself 
were  a  legitimate  enterprise  with  a  continuity  contem- 
plated for  its  membership. 

Appellant's  testimony  in  her  own  defense  was,  of 
course,  simply  that  of  another  witness  for  the  prose- 
cution offering  further  evidence  in  support  of  the  alle- 
gations of  fact  of  the  substantive  counts  against  the 
defendants  charged  therein.  For  herself,  she  could  only 
add  the  details  that  gave  coherence  to  the  evidence  from 
which  it  had  already  been  concluded  that  she  had  not 
criminally  participated  in  the  substantive  counts. 

She  had  known  Errion  for  many  years.  When  she 
and  her  husband  had  been  engaged  in  the  insurance 
business,  he  had  upon  occasion  occupied  office  space 
in  their  office  (Tr.  p.  1423).  Over  the  years  he  had 
borrowed  moneys  from  them  that  he  had  never  repaid; 
at  the  time  of  trial,  his  debt  totaled  $40,000.00  (Tr.  p. 
1423). 


83 

The  office  space  attached  to  appellant's  home  had 
been  first  rented  to  Errion  by  her  husband  during  his 
lifetime  for  use  by  Errion  and  two  other  associates  (not 
indicted)  working  with  him  in  authoring  the  prospectus 
and  by-laws  for  a  plywood  cooperative.  From  one  of 
these  men,  one  Murray,  she  learned  they  were  working 
under  the  advice  of  three  different  attorneys;  Bobbitt 
and  one  Goldsmith  and  one  Bailey  (Tr.  p.  1425).^ 

The  Davenport  Corporation  had  been  created  by 
herself  and  her  husband  a  number  of  years  past  to  hold 
investments  (Tr.  p.  1423).  After  her  husband's  death 
Errion  had  come  to  her  and  had  asked  for  permission 
to  put  his  contract  in  the  name  of  the  Davenport 
Corporation.  He  explained  that  he  had  a  contract  for  ten 
per  cent  for  his  organizational  work  made  with  the 
consent  of  all  the  members  that  were  organizing  it  (Tr. 
p.  1426).  He  told  her  of  his  associates,  Mr.  Williams 
of  the  State  Police,  Mr.  Kelley,  the  architect,  etc.  (Tr. 
p.  1426  et  seq.).  He  explained  how  it  was  all  being 
handled  by  attorneys,  etc.  However,  he  could  not  take 
the  contract  in  his  own  name  because  of  the  judgments 
against  him  although  the  judgments  had  been  paid  off. 
They  had  not  been  dismissed  because  the  persons  who 
had  paid  them  off,  including  appellant  and  her  husband, 
had  not  yet  been  repaid  their  moneys.  As  soon  as  he 
did  this,  he  could  then  handle  the  transaction  in  his  own 
name.  In  the  meantime  the  Davenport  Corporation  was 
licensed  to  do  business  in  estates  and  properties  and  to 


^  The  latter  two  also  respected  members  of  the  Oregon  Bar  and 
known  for  their  ability  in  corporate  work. 
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handle  the  moneys  of  other  people  etc.  He  had  finally 
convinced  her  that  this  was  to  be  "a  very  fine  industry 
in  which  he  was  associated  with  wonderful  people"  and 
that  all  she  would  have  to  do  would  be  to  open  a 
special  bank  account  in  the  name  of  the  Davenport  Cor- 
poration upon  his  behalf  and  handle  his  moneys  for 
him  under  his  direction  for  a  short  period  of  time  (Tr. 
p.  1428).  (It  was  because  the  matter  stretched  on  that 
she  had  contacted  the  witness  Piatt  to  see  if  she 
was  interested  in  employment.) 

Thus  the  bank  account  was  established  for  Errion's 
use.  It  was  a  new  account,  opened  just  for  this  pur- 
pose with  $45.00  of  appellant's  money  (Tr.  p.  1432), 
which  she  later  withdrew  (Tr.  p.  1433). 

The  proceeds  of  all  checks  to  the  Davenport  Corpo- 
ration went  to  Errion.  Their  usual  custom  was  for  the 
two  of  them  to  take  them  directly  to  the  bank  where 
she  endorsed  them  and  exchanged  them  for  cashier's 
checks  which  in  turn  she  immediately  endorsed  and 
delivered  to  Errion   (Tr.  p.    1444). 

None  of  the  moneys  from  the  cooperative  or  deposit- 
ed in  this  account  or  withdrawn  from  it,  belonged  to  or 
went  either  to  the  Davenport  Corporation  or  herself 
(Tr.  p.  1445),  with  this  exception:  She  volunteered  that 
Errion  did  repay  her  the  sum  of  $2500.00  upon  his 
prior  debt  to  her  (Tr.  p.  1460)  by  returning  to  her  one 
check  from  the  cooperative  in  that  sum. 

Appellant  likewise  volunteered  that  Errion  promised 
to  pay  her  ten  per  cent  of  the  moneys  passing  through 
the  account  for  being  his  "checkwriter"   (Tr.  p.   1426). 


85 

She  testified,  however,  that  she  never  received  this  or 
any  other  moneys  from  him  other  than  the  payment 
of  $2500.00  upon  her  debt. 

There  was  no  evidence  introduced  to  increase  this 
amount  or  to  contradict  that  the  legitimate  creditor- 
debtor- relationship  existed  between  herself  and  Errion 
when  it  was  paid  and  that  this  was  the  nature  and  cause 
of  the  payment. 

As  to  the  purchase  of  the  plant  site,  Errion  had 
asked  her  if  the  options  could  be  taken  in  the  name  of 
the  Davenport  Corporation  to  avoid  the  owners'  raising 
their  price  to  the  cooperative  which  they  might  do  if 
they  knew  it  was  the  buyer  (Tr.  p.  1467).  Likewise,  he 
played  upon  her  vanity  by  explaining  how  she  had  had 
a  great  deal  of  experience  in  real  estate  matters  and 
that  he  thought  it  would  all  be  done  right  if  she  handled 
it  (Tr.  p.  1467).  She  wrote  such  checks  as  were  re- 
quired for  the  options  (Tr.  p.  1470)  and  deposited  in 
the  Davenport  Corporation  account  for  Errion  the 
checks  received  (Tr.  p.  1471).  The  transaction  was 
handled  in  escrow  and  she  executed  the  deed  with  the 
consolidated  description  to  the  cooperative  (Tr.  p.  1471). 
No  details  of  price  were  discussed  with  her,  and  she  re- 
ceived none  of  the  money  (Tr.  p.  1471). 

Her  cross-examination  was  vigorous.  Everything  the 
prosecution  had  proven  in  its  case  in  chief  in  support  of 
the  allegations  of  fact  of  the  substantive  count  against 
appellant's  co-defendants  was  repeated  now  for  what- 
ever suspicion  it  might  cast  upon  appellant.  Counsel  for 
the  government  argued  with  her;  how  could  one  tell  the 
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difference  between  the  check  for  $2500.00  whose  pro- 
ceeds she  acknowledges  as  having  received — and  the 
other  checks  in  the  same  form  that  she  stated  she  en- 
dorsed over  to  Errion  (Tr.  p.  1510)?  Could  she  not  add 
and  subtract  so  as  to  be  aware  of  the  fact  that  $25,- 
000.00  remained  in  the  corporation's  account  after  the 
plant  site  transaction  (Tr.  p.  1514)? 

The  arithmatical  calculations  made  possible  by  the 
witness  Piatts  testimony,  showing  that  every  cent  went 
to  Errion,  were  ignored. 

In  appellants  own  testimony,  for  example,  she  had 
stated  that  one  check  of  the  Davenport  Corporation 
account  had  the  following  explanation:  From  Redding, 
California,  Errion  had  contacted  her  requesting  her  to 
transfer  $10,000.00  from  the  corporation's  account  to  a 
bank  in  that  community  to  enable  him  to  make  an  ad- 
vantageous timber  purchase.  Appellant  had  transferred 
the  sum  to  a  bank  in  that  community  but  had  refused 
to  execute  an  authorization  that  would  permit  the  de- 
fendant Errion  to  draw  upon  the  same  (Tr.  p.  1463): 
subsequently,  she  had  authorized  a  withdrawal  of  the 
money  by  her  nephew,  a  resident  of  San  Francisco,  Cali- 
fornia, whom  she  learned  was  unexplainably  then  in 
Errion's  company's,  permitting  him  to  buy  the  land  (Tr. 
p.  1464). 

This  was  gone  over  as  if  to  establish  dominance  over 
the  moneys  in  this  account  by  appellant  (and  as  if  the 
prosecution  had  not  taken  up  page  after  page  of  the 
record  to  establish,  as  alleged,  that  it  was  Errion's  ac- 
count and  dominated  by  him)   or.   if  not  that,   then  a 
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distrust  of  Enion  upon  appellant's  part  from  ^diidi  her 
knowledge  that  he  was  a  scoundrel  could  be  inferred  (Tr. 
p.  1500  et  seq). 

She  argued  right  back  with  counsel  for  GovenmiefEt 
that  there  was,  of  course,  notiung  inconsistent  in  her  re- 
fusal to  permit  Errion  to  make  the  withdrawal  with  a 
desire  upon  her  part  to  keep  the  relationship  between 
them  upon  the  plane  of  his  promise  to  pay  her  a  portion 
of  the  monesrs  he  owed  her  from  his  supposedly  legiti- 
mate earnings. 

*     *     * 

Appellant  will  now  sketch  in  briefly  the  course  of 
Errion's  scheme: 

What  his  programs  were  for  the  Beaver  and  Natiooal 
Pljrwood  Cooperatives  the  record  does  not  reveal,  but 
his  program  here  consisted  of  the  foUowing: 

Within  the  periphery  of  the  Mt.  Hood  Naticmal  For- 
est, and  sometime  prior  to  the  events  to  be  related,  the 
United  States  Government  had  laid  oat  a  proposed 
tow-nsite  for  a  forest  community  to  be  r.Sirr.^  Rqqde- 
brook  (Tr.  pp.  27-882).  In  the  s'-r.r  ::  :  :«  Errion 
gathered  about  him  for  a  picnic  in  "_v.i  arti  "-.e  itness 
Bobbitt  (Tr.  p.  266).  an  ardutect  by  the  name  of 
Kelley  (an  architect  of  apparent  competence  ir.  the 
industrial  field  being  reputed  by  the  testimony  to  be 
one  of  the  architects  for  the  Ford  Dearborn  plant),  the 
defendants  Wright,  Munkers,  Williams  and  Locke  (Tr. 
p.  272),  the  wives  of  some  of  these  men  (Tr.  p.  1029) 
and  others,  upon  all  of  wboni  he  had  done  some  earlier 
**spade  work"  (see  the  testimony  ci  the  witness  Bob- 
bitt). 
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Standing  upon  this  ground  (Tr.  pp.  1263-1264),  Er- 
rion  imbued  his  guests  with  enthusiasm  for  a  cooperative 
whose  memberships  could  be  sold  at  a  nominal  sum 
because  of  preliminary  negotiations  he  had  already  had 
with  financiers  with  whom  he  had  had  contact  (drop- 
ping the  name  of  one  Guy  Myers)  and  which  could  build 
its  plant  in  this  area  where  its  members  could  build 
their  own  community  and  where  vast  amounts  of  Na- 
tional Forest  timber  could  be  harvested  (Tr.  p.  1032).  It 
was  a  glowing  picture  of  a  highly  feasible  project  as  the 
witness  Bobbitt  testified  (Tr.  p.  295). 

Nothing  was  too  small  to  be  seized  upon  for  versi- 
militude  by  Errion.  On  a  trip  to  Ripplebrook  with 
Wright,  Munkers,  Williams  and  Vai,  they  were  passed 
by  an  impressive  Cadillac  automobile.  Errion  casually 
observed  that  the  Texas  people  planned  to  send  some- 
one to  investigate  the  area  and  that  he  thought  that 
"was  them  going  by  now"  (Tr.  p.  437). 

The  enthusiasm  engendered  at  this  picnic  was  moved 
along  and  Articles  of  Incorporation  were  drawn  by  the 
witness  Bobbitt. 

The  defendant  Wright  was  the  nephew  of  the  de- 
fendant Munkers.  At  this  time  he  had  an  automobile 
agency  in  the  town  of  Redding,  California.  He  had  met 
Errion,  supposedly  a  man  moving  in  the  higher  circles 
of  finance,  through  his  uncle.  On  one  of  his  trips  to 
Portland,  in  the  company  of  the  latter,  he  had  gone 
to  the  home  of  the  architect  Kelley  where  there  had 
been  a  group  discussing  the  program  for  a  cooperative 
(Tr.   p.    1258).   Then   he  went  on  the   picnic  described 
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above  (Tr.  p.  1261)  and  this  was  followed  by  a  proposal 
from  Errion  that  he  become  sales  manager  for  the  sales 
agency  to  be  established  (Tr.  p.  1266).  Returning  to 
Redding,  Wright  discussed  the  matter  with  the  witness 
Vai,  manager  of  the  local  bank  in  that  city  (Tr.  p. 
425).  He  gave  him  the  name  of  Myers,  dropped  by 
Errion,  and  asked  him  to  inquire  through  banking  circles 
concerning  him  (Tr.  p.  431).  Vai  did  so  and  reported 
to  him  that  there  was  no  doubt  whatever  of  the  authen- 
ticity of  this  man  or  of  his  ability  to  engage  in  such  a 
venture  (Tr.  p.  432).  Returning  to  Portland,  Wright 
accepted  the  post.  (First,  however,  he  sold  memberships 
for  a  short  period  of  time  in  the  "Mt.  Shasta  Coopera- 
tive" in  California,  which  barely  got  started  when  it  ran 
into  difficulties  of  California  law.  "Murray"  was  appar- 
ently heading  the  sales  office  of  Mt.  Hood  at  that  tim^e.) 

As  might  be  expected,  the  relatively  low  price  made 
the  sale  of  memberships  easy.  A  membership  in  a 
cooperative  is  an  ownership  interest.  They  were  sold 
upon  the  basis  of  the  obvious  benefits  of  such  an  interest, 
such  as  job  security,  together  with  the  representation 
that  their  low  purchase  price  was  made  possible  by  the 
plan  to  obtain  outside  capital  for  plant  construction; 
the  accompanying  representation  being  that  the  monies 
received  from  the  sale  of  memberships  could  thus  be 
retained  for  operating  capital.  This  was  Errion's  assur- 
ance set  afoot  as  early  as  the  picnic  referred  to  and  now 
spread  directly  to  the  prospective  members,  first  by 
Murray  and  then  by  Wright,   through  the  sales  force. 

The  initial  program  called  for  a  membership  of  300. 
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When  this  number  had  been   sold,   Errion  proposed  a 
membership  of  500,  then  550. 

When  550  memberships  had  been  sold,  the  sale  was 
closed  and  the  members  held  a  general  meeting  at 
which  they  elected  their  officers  and  directors  and  osten- 
sibly took  over  management  of  the  cooperative's  affairs. 
The  witness  Jack  became  counsel  and  numerous  com- 
mittees were  appointed  from  among  the  membership 
to  take  the  steps  necessary  for  actual  operation.  The 
witness  Vai  had  already  been  hired  as  general  manager 
by  Errion  (Tr.  p.  408),  a  contact  made  for  Vai  by 
the  defendant  Wright.  The  witness  Tucker  was  hired 
as  plant  superintendent  (Tr.  p.  773).  The  V.  Prentice 
Company,  industrial  engineers,  were  consulted  and  drew 
plans  for  plant  construction  (Tr.  p.  799).  The  plant 
site   was   purchased  in  the  fashion  heretofore  detailed. 

With  the  purchase  of  the  site,  pressure  began  to 
mount  upon  Errion  to  produce  the  expected  capital  for 
construction  of  the  plant. 

At  about  this  time  the  Securities  and  Exchange  Com- 
mission began  investigating  Errion's  activities  in  this 
cooperative.  In  doing  so  it  created  considerable  unrest 
(Tr.  p.  1310).  There  was  dissension  between  the  co- 
operative and  the  Commission  over  the  conduct  of  this 
investigation.  The  cooperative  maintained  that  Errion 
had  no  direct  voice  in  the  management  of  its  affairs. 
(And,  indeed,  at  this  time  he  did  not.)  Under  the 
guidance  of  the  witness  Jack,  who  associated  with  him 
other  counsel  of  prominence  for  the  purpose,  the  co- 
operative brought  suit  against  the  Commission  upon  this 
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basis  to  restrain  the  Commission's  representatives  who 
were  investigating  it  from  hampering  its  activities  (Tr. 
p.  978).  The  suit  was  subsequently  dismissed. 

The  witness  Jack  was,  however,  of  the  opinion  that 
the  sale  of  memberships  might  have  violated  the  Oregon 
Blue  Sky  Laws  (Tr.  p.  767).  Under  his  direction  each 
member  was  given  the  opportunity  to  withdraw  and 
to  obtain  a  refund  of  their  money  at  six  per  cent  interest 
pursuant  to  Oregon  statute  (Tr.  p.  767).  Some  accepted, 
many  did  not  (Tr.  p.   101). 

Relationship  with  the  S.E.C.  boiled  down  to  a  de- 
mand by  that  agency  of  information  as  to  how  the 
plant  was  to  be  financed.  There  was  partial  assurance 
that  its  investigation  would  cease  if  it  was  given  ade- 
quate proof  of  the  availability  of  financing  (Tr.  p. 
752). 

By  this  time,  Errion,  having  failed  to  keep  up  the 
payments  on  a  fraud  judgment  for  which  there  could 
be  body  arrest,  had  fled  to  Vancouver,  Washington  to 
avoid  the  same.  Notwithstanding,  he  was  apparently 
able  to  explain  this  judgment  and  his  flight  to  another 
state  so  plausibly  that  reputable  representatives  of  the 
cooperative  still  met  with  him  in  an  attempt  to  negotiate 
for  the  expected  capital   (Tr.  p.   769). 

Turning  these  negotiations  to  his  own  advantage, 
Errion  engineered  what  was  to  be  his  final  coup.  Acting 
with  Munkers  as  a  purported  mediary  to  the  cooperative 
for  the  syndicate  of  his  now  "Texas  oil  men,"  he  gave 
as  a  condition  to  their  lending  the  necessary  $4  or  $5  mil- 
lion dollars,  the  establishment  by  the  cooperative  of  a 
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new  and  separate  corporation  to  which  the  majority  of 
the  cooperative's  money  would  be  transferred.  This 
corporation  would  in  turn  use  this  money  to  buy  the 
first  bonds  to  be  issued  by  the  syndicate  to  show  its 
"good  faith"  (or  some  such)  (Tr.  p.  65-761).  Negotia- 
tions as  to  precise  terms  was  carried  on.  The  witness 
Snyder,  an  officer  and  director,  consulted  with  Errion 
and  reported  back  to  the  other  officers  and  directors  (Tr. 
p.  41).  The  witness  Jack  was  kept  busy  attempting  to 
put  into  instruments  to  be  executed  the  terms  being 
agreed   upon. 

To  put  these  conditions  and  terms  in  writing,  Errion 
took  a  to-whom-it-may-concern  letter,  setting  them 
forth  and  ready  for  the  signature  of  one  purportedly  sign- 
ing upon  behalf  of  the  syndicate,  to  the  witness  Howard. 
This  letter  was  written  upon  a  blank  sheet  of  paper 
without  a  letterhead. 

The  witness  Howard  testified  that  he  was  a  Christian 
Science  practitioner  whom  Errion  had  consulted  for 
treatment  (Tr.  p.  521).  During  the  course  of  these  visits, 
Errion  had  talked  of  his  plan  for  the  working  man  that 
was  this  cooperative  (Tr.  p.  522).  Howard  testified  that 
Errion  came  to  him  with  this  letter  and  had  explained 
that  all  would  be  lost  if  he,  Howard,  didn't  sign  it. 
Believing  in  the  man,  the  witness  Howard  had  done  so 
(Tr.  p.  523). 

It  was  as  simple  as  that;  apparently  in  a  single  inter- 
view Errion  prevailed  upon  this  man  whose  calling 
speaks  of  his  obvious  moral  character,  to  sign  a  lie 
dealing  with  hundreds  of  thousands  of  dollars. 
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From  Howard's  testimony,  however,  it  is  not  clear 
what  name  he  signed.  Munkers  testified  that  he  had 
such  a  letter  signed  "Howard"  for  a  period  of  time  (Tr. 
p.  1059),  but  later  he  showed  a  letter  to  the  witness 
Jack  signed  "P.  R.  Phillips"  (Tr.  p.  756). 

The  witness  Jack  had  been  pressing  for  assurance  as 
to  the  financing  because  of  the  S.E.C.'s  investigation. 
He  was  brought  to  Errion  in  Vancouver  by  Wright,  and 
there  left  alone  in  the  room  with  the  defendant  Munk- 
ers who  stated  that  he  was  the  contact  man  for  the 
financial  backers  and  who  then  showed  him  this  letter 
as  a  letter  of  commitment  from  the  "backers"  (Tr.  p. 
756).  Challenged  by  Jack  as  to  the  authenticity  of  the 
signature,  Munkers  stated  that  he  knew  the  man's  signa- 
ture although  he  had  not  seen  him  sign  it  (Tr.  p.  757). 

The  next  that  occurred  was  revealed  by  the  witness 
Schulberg  (the  office  secretary  of  the  cooperative;  Tr. 
p.  805).  Pursuant  to  a  telephone  arrangement  by  a 
member  of  Mr.  Jack's  firm,  she,  the  defendant  Wright 
and  the  witness  Tucker  (hired  by  the  cooperative  as 
plant  engineer,  Tr.  p.  45)  called  upon  the  witness 
Howard  Rankin,  an  attorney,  who  had  ready  for  them 
Articles  of  Incorporation  for  a  corporation  to  be  known 
as  the  Clackamas  County  Building  Association  for  which 
they  were  to  be  the  incorporators  (Tr.  p.  815).  These 
were  executed  and  filed.  The  parties  then  met  again  in 
Mr.  Rankin's  office  and  stock  certificates  were  issued, 
which  each  endorsed  in  blank  in  his  presence  (Tr.  pp. 
778-815).  A  stockholder's  meeting  was  held  and  Tucker 
was  elected  president,  Wright  treasurer  and  Schulberg 
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secretary.  A  resolution  was  passed  authorizing  a  bank 
account  and  the  signature  of  the  latter  two  for  with- 
drawals therefrom. 

The  certificates  were  then  taken  by  the  defendant 
Wright  to  the  witness  Piatt;  for  delivery  to  Errion  (he 
thought,  Tr.  p.  1320).  Actually,  however,  she  delivered 
them  to  the  defendant  Munkers  (Tr.  p.  652).  Munkers 
acknowledged  having  received  them  from  her,  but  testi- 
fied that  he  didn't  know  why  the  witness  Piatt  had 
given  them  to  him  (Tr.  p.   1135). 

From  the  beginning  of  the  purported  negotiations 
with  the  "Texas  oil  people"  through  Errion,  the  directors 
of  the  cooperative  and  its  counsel  had  been  kept  advised 
of  the  proposal  of  setting  up  the  separate  corporation. 
As  a  result,  by  the  time  it  was  actually  established, 
there  had  already  been  authorized  by  the  Board  of 
Directors  a  transfer  of  $350,000.00  of  the  cooperative's 
funds  to  it  (Tr.  p.  61-62).  A  check  in  the  sum  of 
$290,000.00  was  now  drawn  by  the  president,  the  defend- 
ant Locke,  and  signed  by  him  and  the  witness  Snyder 
(Tr.  p.  23).  It  was  given  to  the  defendant  Wright,  who, 
together  with  the  witness  Schulberg,  went  to  a  bank  (in 
which  an  account  had  already  been  established  by  the 
witness  Schulberg  through  a  deposit  of  $1,000.00  received 
by  her  from  the  witness  Piatt;  Tr.  p.  824)  and  deposit- 
ed it  (Tr.  p.  826).  The  witness  Schulberg  testified  that 
she  had  qualms  about  this  and,  according  to  her,  so 
did  the  defendant  Wright  (Tr.  p.  828). 

The  witness  Rankin,  called  to  testify  by  the  defend- 
ant Wright,  testified  that  he  had  a  call  from  the  defend- 
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ant  Wright  telling  him  of  the  deposit  and  that  he  had 
then  informed  Wright  that  the  stock  certificates,  hav- 
ing been  endorsed  in  blank,  put  the  $290,000.00  in  the 
control  of  whoever  held  them  through  the  simple  pro- 
cedure of  a  new  stockholder's  meeting,  new  officers  and 
a  new  signature  card  at  the  bank  (Tr.  p.  1165).  The 
witness  Schulberg  telephoned  the  witness  Jack  (Tr. 
p.  832).  The  defendant  Wright  had  also  seen  the  wit- 
ness Jack  as  well  as  called  the  witness  Rankin  (Tr. 
p.  1324).  The  defendant  Wright  now  informed  the  wit- 
ness Schulberg  that  they  would  withdraw  the  money 
from  the  account  of  the  Clackamas  County  Building 
Association  and  return  it  to  the  cooperative's  account 
upon  their  own  (Tr.  p.  832).  Their  original  deposit  had 
been  upon  a  Friday  and  all  this  occurred  over  a  week- 
end. Upon  Monday  morning  they  went  to  the  bank  as 
soon  as  it  opened,  withdrew  the  $290,000.00  and  re- 
deposited  it  in  the  cooperative's  account  (Tr.  p.  833). 

The  "negotiations" — and  Errion's  position  with  the 
cooperative — collapsed.  The  memberships  rejected  those 
defendants  still  with  it.  At  a  separate  meeting  they 
determined  to  establish  what  plant  they  could  with 
the  moneys  on  hand.  A  sawmill  was  constructed,  but 
after  a  short  period  of  time  (Tr.  p.  224)  the  venture 
failed    (Tr.   p.   47). 

The  investigation  of  the  Securities  and  Exchange 
Commission  continued  and  terminated  with  the  present 
indictment.  All  of  the  accused  were  found  guilty  upon 
all  counts  submitted  with  the  exception  of  the  defendant 
Martin  who  was  acquitted. 
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On  Appeal  from   the  Judgment  ot   the  United  States 
District   Court   tor   the   District   of   Oregon. 


STATEMENT  OF  JURISDICTION 

Appellant  was  indicted  together  with  eight  other 
persons,  namely,  Edgar  Robert  Errion,  Glenn  R.  Munk- 
ers,  Alan  Wright,  Archie  L.  Bones,  W.  W.  Lock,  Roland 
L.  Montgomery,  Richard  C.  Williams  and  Howard  Mar- 
tin, for  conspiracy  (18  USC  §  371)  to  commit  the  crimes 
of  mail  fraud  (18  USC  §  1341)  and  fraud  in  the  sale  of 
securities  (15  USC  §  77q(a)  ).  The  indictment  contained, 
additionally,  seven  counts  charging  mail  fraud  and  five 
counts  charging  fraud  in  the  sale  of  securities  against 


only  seven  of  the  above  named  defendants,  Richard  C. 
Williams  and  the  appellant,  Helen  A.  Davenport,  not 
being  included  in  these  twelve  counts.  Count  I  (mail 
fraud)  set  forth  a  description  of  the  alleged  scheme  to 
defraud,  which  description  was  then  incorporated  by 
reference   in   all   remaining  counts. 

Prior  to  the  commencement  of  trial,  defendant  Errion 
pleaded  guilty  to  Counts  II  (mail  fraud)  and  IX  (fraud 
in  the  sale  of  securities)  and  defendant  Montgomery 
pleaded  guilty  to  Count  XIII  (conspiracy).  Count  IV  of 
the  indictment  was  dismissed  at  the  conclusion  of  the 
trial.  The  indictment  was  dismissed  as  to  defendant 
Williams  during  the  course  of  the  trial  due  to  his 
serious  illness.  Defendant  Martin  was  acquitted  of  all 
counts.  The  remaining  defendants  were  found  guilty  by 
the  jury  on  all  counts  on  which  they  were  charged. 

Terms  of  imprisonment  were  imposed  upon  the 
defendants  named  in  this  indictment:  Munkers  7  years, 
Errion  6  years,  Lock  3  years.  Bones  18  months,  Wright 
15  months,  Montgomery  15  months  and  appellant  Dav- 
enport one  year. 

The  court  has  jurisdiction  of  the  instant  case  under 
the  provisions  of  28  USC  §  1291. 

STATUTES  INVOLVED 

18  USC  §  1341,  generally  referred  to  as  the  Mail  Fraud 

Statute,    provides,    so   far   as    applicable: 

"Whoever,  having  devised  or  intending  to  devise 
any  scheme  or  artifice  to  defraud,  or  for  obtaining 
money  or  property  by  means  of  false  or  fraudulent 


pretenses,  representations,  or  promises,  .  .  .  places 
in  any  post  office  or  authorized  depository  for  mail 
matter,  any  matter  or  thing  whatever  to  be  sent 
or  delivered  by  the  Post  Office  Department,  or  takes 
or  receives  therefrom,  any  such  matter  or  thing,  or 
knowingly  causes  to  be  delivered  by  mail  according 
to  the  direction  thereon,  or  at  the  place  at  which 
it  is  directed  to  be  delivered  by  the  person  to  whom 
it  is  addressed,  any  such  matter  or  thing  .  .  ." 

Section   17(a)   of  the  Securities  Act  of   1933    (15  USC 
§    77q(a))    provides: 

"It  shall  be  unlawful  for  any  person  in  the 
offer  or  sale  of  any  securities  by  the  use  of  any 
means  or  instruments  of  transportation  or  com- 
munication in  interstate  commerce  or  by  the  use 
of  the  mails,  directly  or  indirectly — 

*'(1)  to  employ  any  device,  scheme,  or  artifice 
to  defraud  or 

"(2)  to  obtain  money  or  property  by  means  of 
any  untrue  statement  of  a  material  fact  or 
any  omission  to  state  a  material  fact  nec- 
essary in  order  to  make  the  statements 
made,  in  the  light  of  the  circumstances 
under  which  they  were  made,  not  mis- 
leading,  or 

"(3)  to  engage  in  any  transaction,  practice,  or 
course  of  business  which  operates  or  would 
operate  as  a  fraud  or  deceit  upon  the  pur- 
chaser." 

18  USC  §  371,  generally  referred  to  as  the  Conspiracy 

Statute,   provides : 

"If  two  or  more  persons  conspire  either  to  com- 
mit any  offense  against  the  United  States,  or  to 
defraud  the  United  States  in  any  manner  or  for 
any  purpose,  and  one  or  more  of  such  parties 
do  any  act  to  effect  the  object  of  the  conspiracy, 


each  of  the  parties  to  such  conspiracy  shall  be  fined 
not  more  than  $10,000,  or  imprisoned  not  more 
than  two  years,  or  both." 


COUNTER  STATEMENT  OF  THE  CASE 

Count  XIII  of  the  indictment  in  this  case,  which  was 
the  sole  charge  against  appellant,  followed  the  usual 
form   for   such   charges: 

COUNT  XIII. 

Conspiracy 

18  U.S.C.  371 

Prior  to  March  1,  1954,  the  exact  date  being 
to  the  grand  jurors  unknown,  and  continuing  to 
the  date  of  this  indictment,  the  defendants,  Edgar 
Robert  Errion,  also  known  as  Bob  Errion,  Glenn  R. 
Munkers,  Alan  Wright,  Archie  L.  Bones,  W.  W. 
Lock,  Roland  L.  Montgomery,  Howard  Martin, 
Richard  C.  Williams,  and  Helen  A.  Davenport,  in 
the  State  and  District  of  Oregon  and  within  the 
jurisdiction  of  this  court,  and  at  divers  other  places, 
did  conspire,  combine,  confederate,  and  agree  with 
each  other  to  commit  the  following  crimes  and 
offenses  against  the  United  States: 

Violations  of  Section  1341,  Title  18  U.S.C,  by 
using,  and  intending  to  use,  the  mails  of  the  United 
States  for  the  purpose  of  executing  the  scheme  and 
artifice  to  defraud  and  to  obtain  money  and  prop- 
erty from  purchasers  of  memberships  in  Mt.  Hood 
Hardboard  and  Plywood  Cooperative,  as  described 
in  the  first  count  of  this  indictment,  which  is  here 
and  now  realleged  and  incorporated  by  reference; 
and 

Violations  of  Section  77q(a),  Title  15  U.S.C,  by 
employing  said  scheme  and  artifice  to  defraud, 
obtaining  money  and  property  by  means  of  untrue 


statements  and  omissions  to  state  material  facts 
necessary  in  order  to  make  the  statements  made, 
in  the  light  of  the  circumstances  under  which  they 
were  made,  not  misleading,  and  engaging  in  trans- 
actions, practices,  and  courses  of  business  which 
would  and  did  operate  as  a  fraud  and  deceit  upon 
purchasers  in  the  sale  of  memberships  in  Mt.  Hood 
Hardboard  and  Plywood  Cooperative  by  the  use 
of  the  United  States  mails,  all  as  described  in  the 
preceding  counts  of  this  indictment  and  hereby 
incorporated  by  reference; 

Each  and  all  of  said  acts  of  the  defendants  as 
described  in  Counts  I  through  XII,  inclusive,  of 
this  indictment  are  here  and  now  realleged  and 
incorporated  herein  and  designated  as  overt  acts 
done  by  the  said  defendants  in  pursuance  of  and 
to  effect  the  objects  of  said  conspiracy;  and  in 
pursuance  of  said  conspiracy  and  to  effect  the 
objects  thereof,  the  defendants  performed  addi- 
tional overt  acts,  including,  among  others,  the  fol- 
lowing, to-wit: 

1.  On  or  about  July  30,  1954,  at  Portland, 
Oregon,  defendant  Richard  C.  Williams,  as  presi- 
dent, signed  the  Annual  Report  to  the  Oregon 
Corporation  Commission  for  General  Timber  Coop- 
erative. 

2.  During  September  1954,  at  Portland,  Oregon, 
defendant  Edgar  Robert  Errion  conferred  with 
Attorney  Howard  Bobbitt  in  connection  with  the 
preparation  of  articles  of  incorporation  for  Mt. 
Hood  Hardboard   and  Plywood   Cooperative. 

3.  On  or  about  September  24,  1954,  at  Portland, 
Oregon,  defendants  Richard  C.  Williams,  Glenn  R. 
Munkers,  Archie  L.  Bones,  and  Alan  Wright  signed 
articles  of  incorporation  of  Forest  Products  Cooper- 
ative Agency. 

4.  On  or  about  July  29,  1954,  at  Portland,  Ore- 
gon, defendants  Richard  C.  Williams  and  W.  W. 
Lock  executed  articles  of  incorporation  of  Mt.  Hood 
Hardboard  and  Plywood   Cooperative. 


5.  On  or  about  October  1,  1954,  defendants 
Richard  C.  Williams,  W.  W.  Lock,  and  Edgar  Robert 
Errion  attended  the  organization  meeting  of  direc- 
tors of  Mt.  Hood  Hardboard  and  Plywood  Coopera- 
tive at  the  home  of  said  Richard  C.  Williams  in 
Milwaukie,  Oregon. 

6.  On  or  about  October  1,  1954,  at  Milwaukie, 
Oregon,  defendants  Edgar  Robert  Errion  and  Rich- 
ard C.  Williams  presented  to  and  obtained  approval 
of  directors  of  Mt.  Hood  Hardboard  and  Plywood 
Cooperative  for  a  contract  between  Mt.  Hood 
Hardboard  and  Plywood  Cooperative  and  The  Dav- 
enport  Corporation. 

7.  On  or  about  October  1,  1954,  at  Portland, 
Oregon,  defendant  Helen  A.  Davenport  signed  a 
contract  as  president  of  The  Davenport  Corpora- 
tion with  Mt.  Hood  Hardboard  and  Plywood  Coop- 
erative providing  for  payment  of  a  fee  to  The 
Davenport  Corporation  of  10%  of  the  total  amount 
received  from  the  sale  of  memberships  in  Mt.  Hood 
Hardboard  and  Plywood  Cooperative. 

8.  On  or  about  October  1,  1954,  defendant 
Richard  C.  Williams,  as  President  of  Mt.  Hood 
Hardboard  and  Plywood  Cooperative,  and  defend- 
ant W.  W.  Lock,  as  secretary  of  Forest  Products 
Cooperative  Agency,  signed  a  fiscal  agreement, 
under  the  terms  of  which  Forest  Products  Coopera- 
tive Agency  would  receive  a  10%  commission  on  all 
memberships  sold  in  Mt.  Hood  Hardboard  and  Ply- 
wood Cooperative. 

9.  On  or  about  November,  1954,  at  2045  E. 
Hawthorne  in  Portland,  Oregon,  the  defendant  Ed- 
gar Robert  Errion  instructed  salesmen  of  Mt.  Hood 
Hardboard  and  Plywood  Cooperative  memberships 
on  information  to  be  given  prospective  purchasers 
of  said  memberships. 

10.  On  or  about  December  6,  1954,  at  Portland, 
Oregon,  defendant  Richard  C.  Williams  received  a 
check  for  $1,000.00  from  Forest  Products  Coopera- 
tive Agency. 


11.  On  or  about  November  1954,  at  Portland, 
Oregon,  defendant  Alan  Wright  hired  Joseph  B. 
Gilsdorf  as  a  salesman  to  sell  memberships  in  Mt. 
Hood   Hardboard   and  Plywood  Cooperative. 

12.  On  or  about  December  7,  1954,  at  Portland, 
Oregon,  defendant  Edgar  Robert  Errion  obtained  a 
check  from  Mt.  Hood  Hardboard  and  Plywood 
Cooperative  payable  to  The  Davenport  Corporation 
in  the  amount  of  $8,000.00,  and  transmitted  said 
check  to  defendant  Helen  A.  Davenport. 

13.  On  or  about  November  27,  1954,  at  Port- 
land, Oregon,  defendant  Edgar  Robert  Errion 
obtained  a  check  from  Mt.  Hood  Hardboard  and 
Plywood  Cooperative  payable  to  The  Davenport 
Corporation  in  the  amount  of  $6,500.00,  and  trans- 
mitted said  check  to  defendant  Helen  A.  Davenport. 

14.  On  or  about  January  13,  1955,  at  Portland, 
Oregon,  defendant  Edgar  Robert  Errion  obtained 
a  check  from  Mt.  Hood  Hardboard  and  Plywood 
Cooperative  payable  to  The  Davenport  Corporation 
in  the  amount  of  $5,000.00,  and  transmitted  said 
check  to  defendant  Helen  A.  Davenport. 

15.  On  or  about  November  15,  1954,  at  the  home 
of  defendant  Richard  C.  Williams  in  Milwaukie, 
Oregon,  defendants  Glenn  R.  Munkers,  Richard  C. 
Williams,  Edgar  Robert  Errion,  and  W.  W.  Lock 
negotiated  an  option  with  R.  S.  Posey  for  forty  acres 
of  land  for  a  site  for  Mt.  Hood  Hardboard  and 
Plywood  Cooperative. 

16.  On  or  about  April  1,  1955,  at  Portland, 
Oregon,  defendant  Alan  Wright  assured  members 
of  Mt.  Hood  Hardboard  and  Plyv/ood  Cooperative 
that  finances  for  the  construction  of  the  Mt.  Hood 
Hardboard  and  Plywood  Cooperative  plant  were 
available  through  an  insured  bond  issue. 

17.  On  or  about  April  2,  1955,  at  Portland, 
Oregon,  defendant  Alan  Wright  obtained  a  check 
of  Mt.  Hood  Hardboard  and  Plyv/ood  Cooperative 
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for  $5,000.00  signed  by  defendant  W.  W.  Lock, 
which  check  was  deposited  in  defendant  Wright's 
personal  bank  account. 

18.  On  or  about  May  2,  1955,  defendant  Alan 
Wright  filed  articles  of  incorporation  of  Clackamas 
Building  Association,  Inc.  with  the  Corporation 
Commission  of  Oregon. 

19.  On  or  about  May  12,  1955,  defendant  W.  W. 
Lock  signed  a  deed  conveying  Mt.  Hood  Hardboard 
and  Plywood  Cooperative's  real  estate  holdings 
to  Clackamas  Building  Association,   Inc. 

20.  On  or  about  May  9,  1955,  defendant  W.  W. 
Lock  delivered  to  defendant  Alan  Wright  a  check 
drawn  on  the  funds  of  Mt.  Hood  Hardboard  and 
Plywood  Cooperative  payable  to  Clackamas  Build- 
ing Association,  Inc.  in  the  amount  of  $290,000. 

21.  On  or  about  May  12,  1955,  the  exact  date 
being  to  the  grand  jurors  unknown,  at  Portland, 
Oregon,  defendant  Glenn  R.  Munkers  related  to 
Roy  Tucker,  an  employee  of  Mt.  Hood  Hardboard 
and  Plywood  Cooperative,  that  he  had  a  commit- 
ment on  his  person  under  the  terms  of  which  all 
finances  for  construction  of  Mt.  Hood  Hardboard 
and  Plywood  Cooperative's  plant  were  provided  for. 

22.  On  or  about  July  6,  1955,  at  Vancouver, 
Washington,  in  a  conversation  with  James  A.  Sny- 
der, treasurer  of  Mt.  Hood  Hardboard  and  Plywood 
Cooperative,  defendant  Edgar  Robert  Errion  intro- 
duced defendant  Glenn  R.  Munkers  as  a  repre- 
sentative of  the  persons  who  were  providing  the 
finances  for  construction  of  the  plant  of  Mt.  Hood 
Hardboard  and  Plywood  Cooperative. 

23.  On  or  about  November  2,  1954,  at  Estacada, 
Oregon,  defendant  Archie  L.  Bones  obtained  a 
check  for  $1,000.00  from  Lewis  I.  Orrell  for  the 
purchase  of  a  membership  in  Mt.  Hood  Hardboard 
and  Plywood  Cooperative. 

24.  On  or  about  November   10,    1954,  at  Port- 


land,  Oregon,  defendant  Roland  L.  Montgomery 
sold  a  membership  in  Mt.  Hood  Hardboard  and 
Plywood  Cooperative  to  Marvin  Ziettlow. 

25.  On  or  about  October  31,  1954,  at  Seaside, 
Oregon,  defendant  Howard  Martin  obtained  a  check 
for  $1,000.00  from  Roy  McKendricks  for  a  member- 
ship in  Mt.  Hood  Hardboard  and  Pljrwood  Coopera- 
tive. 

26.  On  or  about  October  12,  1954,  at  Milwaukie, 
Oregon,  defendant  Roland  L.  Montgomery  sold  a 
membership  in  Mt.  Hood  Hardboard  and  Plywood 
Cooperative  to  Hans  O.  Pedersen. 

27.  On  or  about  March  3,  1955,  defendant 
Roland  L.  Montgomery  obtained,  by  Western  Union 
money  order,  the  sum  of  $2,015.00  from  Mahlon 
E.  Montgomery  for  a  membership  in  Mt.  Hood 
Hardboard  and  Plywood  Cooperative. 

28.  On  or  about  May  1955,  the  exact  date  being 
to  the  grand  jurors  unknown,  at  Portland,  Oregon, 
defendant  Roland  L.  Montgomery  sold  a  member- 
ship in  Mt.  Hood  Hardboard  and  Plywood  Coopera- 
tive to  Herman  Konoske  for  $1,500.00. 

•I*  •!*  ^  ^ 

That  portion  of  Count  I  descriptive  of  the 
scheme  to  defraud  is  set  forth: 

COUNT  I. 

Using  the  Mails  to  Defraud 

18  U.S.C.  1341 

1.  That  prior  to  March  1,  1954,  and  continuing 
to  the  date  of  this  indictment,  the  defendants, 
Edgar  Robert  Errion,  also  known  as  Bob  Errion, 
Glenn  R.  Munkers,  Alan  Wright,  Archie  L.  Bones, 
W.  W.  Lock,  Roland  L.  Montgomery,  and  Howard 
Martin,  devised  and  intended  to  devise  a  scheme 
and  artifice  to  defraud  and  for  obtaining  money 
and  property  from  purchasers  of  memberships  in 
Mt.    Hood   Hardboard   and   Plywood    Cooperative, 
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hereinafter  called  "purchasers,"  by  means  of  false 
and  fraudulent  pretenses,  representations,  and  prom- 
ises, well  knowing  at  the  time  that  the  pretenses, 
representations,  and  promises  would  be  false  when 
made. 

As  a  part  of  said  scheme  and  artifice,  on  and 
prior  to  September  1954,  defendants  would  and  did 
arrange  for  the  incorporation  of  an  Oregon  coopera- 
tive association  under  the  name  of  Mt.  Hood  Hard- 
board  and  Plywood  Cooperative  (hereinafter  called 
Mt.  Hood),  and  would  and  did  falsely  and  fraudu- 
lently represent  to  said  purchasers  of  memberships 
that  said  Mt.  Hood  was  about  to  construct  a  large 
and  modern  sawmill,  plywood,  and  hardboard  plant 
at  Estacada,  Oregon,  which  would  be  owned  and 
operated  by  the  members  on  the  cooperative  plan. 

As  a  further  part  of  said  scheme  and  artifice,  in 
September  1954,  defendants  would  and  did  also 
cause  to  be  organized  and  incorporated  another 
Oregon  cooperative  association  under  the  name  of 
Forest  Products  Cooperative  Agency,  through  which 
defendants  would  and  did  employ  salesmen  and 
carry  on  a  large-scale  sales  campaign  to  sell  mem- 
berships in  Mt.  Hood  to  purchasers  residing  in 
Oregon  and  elsewhere,  and  defendants  would  and 
did  make  and  cause  to  be  made  to  said  purchasers 
the  false  representation,  pretense,  and  promise  that 
purchasers  would  obtain  continuous  employment 
and  job  security  for  themselves  and  their  families 
in  said  operations  of  Mt.  Hood,  and  would  and  did 
by  this  means  sell  memberships  in  said  Mt.  Hood 
at  the  rate  of  $1,000.00  each  to  approximately  650 
persons,  for  a  total  amount  of  approximately 
$650,000.00. 

As  a  further  part  of  said  scheme  and  artifice, 
defendants  would  and  did  organize  and  activate 
numerous  other  cooperative  associations,  including 
General  Timber  Cooperative,  Timber  Cooperative 
of  America,  Timber  Cooperative  of  Oregon,  Timber 
Exchange    of    America,    and    Timber    Exchange    of 
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Oregon,  none  of  which  associations  had  any  assets 
or  business  activities,  and  all  of  which  were  used  by 
defendants  for  the  purpose  of  deluding  and  deceiv- 
ing said  purchasers  into  the  false  belief  and  impres- 
sion that  said  cooperative  organizations  were  able 
to  and  would  furnish  to  said  Mt.  Hood  all  the 
timber  needed  for  its  operations,  and  were  able  to 
and  would  render  valuable  services  to  Mt.  Hood 
in    marketing    its    products. 

As  a  further  part  of  said  scheme  and  artifice, 
defendants  would  and  did  have  defendants  Williams, 
Wright,  and  Lock,  and  persons  related  to  them, 
dominate  and  control  the  board  of  directors  of 
said  Mt.  Hood  and  officers  of  Mt.  Hood. 

As  a  further  part  of  said  scheme  and  artifice, 
said  defendants  would  and  did  cause  said  Mt.  Hood 
to  enter  into  a  contract  with  The  Davenport  Cor- 
poration, a  corporation  controlled  by  defendants, 
as  a  means  by  which  said  Davenport  Corporation 
would  and  did  claim  and  receive  and  convert  to  the 
use  and  benefit  of  defendants  a  large  portion  of 
the  moneys  which  had  been  received  from  said 
purchasers  of  Mt.  Hood  memberships;  and  as  a 
further  part  of  said  scheme  and  artifice  and  in  order 
to  make  secret  profits  for  themselves,  said  defend- 
ants would  and  did  cause  agents,  employees,  and 
officers  of  Mt.  Hood  to  procure  options  in  the  name 
of  said  Davenport  Corporation  on  real  estate  which 
was  to  be  purchased  by  Mt.  Hood,  and  would  and 
did  obtain  funds  from  Mt.  Hood  with  which  to 
purchase  said  real  estate  in  the  name  of  said  Daven- 
port Corporation,  and  would  and  did  then  resell 
said  real  estate  to  Mt.  Hood  at  great  profit  to  said 
Davenport  Corporation  and  defendants. 

As  a  further  part  of  said  scheme  and  artifice, 
defendants  would  and  did  on  or  about  May  2, 
1955,  cause  to  be  organized  a  corporation  known 
as  Clackamas  Building  Association,  Inc.,  and  in 
order  to  lull  said  purchasers  into  a  false  sense  of 
security  and  reassure  them  that  construction  of  the 
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Mt.  Hood  plant  was  about  to  commence,  would 
and  did  falsely  and  fraudulently  represent  to  pur- 
chasers that  said  Clackamas  Building  Association, 
Inc.  had  made  arrangements  with,  and  obtained  a 
commitment  from,  a  responsible  financial  group 
that  it  would  advance  all  necessary  funds  to  the 
Clackamas  Building  Association,  Inc.  to  provide  for 
construction  and  equipping  of  the  sawmill,  hard- 
board,  and  plywood  plant  of  St.  Hood. 

And  it  was  a  further  part  of  said  scheme  and 
artifice  that  said  defendants,  in  order  to  induce 
said  purchasers  to  purchase  memberships  in  Mt. 
Hood,  and  in  order  to  lull  the  said  purchasers  into 
a  false  sense  of  security  with  respect  to  their  pur- 
chases, and  to  falsely  reassure  said  purchasers  so 
they  would  induce  others  to  purchase  memberships, 
and  in  order  to  enable  the  defendants  to  convert 
to  their  own  use  and  benefit  and  retain  a  large 
part  of  the  moneys  paid  in  by  the  purchasers  for 
said  memberships,  and  in  order  to  induce  said 
purchasers  to  retain  their  memberships,  would  and 
did  make  and  cause  to  be  made  to  said  purchasers 
false  and  fraudulent  pretenses,  representations,  and 
promises,   including,   among   others,    the   following: 

1.  That  purchasers  of  membership  certificates 
would  be  assured  of  jobs  and  job  security  in  a 
large,  modern  sawmill,  plywood  and  hardboard 
plant  to  be  constructed  at  Estacada,  Oregon. 

2.  That  sufficient  finances  had  been  arranged  for 
and  assured  to  pay  for  the  entire  cost  of  construc- 
tion and  equipping  of  a  modern  sawmill,  plywood 
and  hardboard  plant,  large  enough  to  employ  all 
members  of  Mt.   Hood. 

3.  That  a  syndicate  of  wealthy  timber  owners, 
including  Richard  C.  Williams,  president  of  Mt. 
Hood,  was  making  a  large  financial  investment  in 
the  Mt.  Hood  enterprise  for  the  purpose  of  providing 
a  cooperative  outlet  for  the  manufacture  of  their 
timber  into  lumber  and  plywood. 
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4.  That  funds  paid  in  by  members  to  purchase 
certificates  of  membership  in  Mt.  Hood  would  be 
retained  in  a  reserve  to  provide  working  capital 
for  use  after  commencement  of  operations  of  the 
plant  of  Mt.  Hood. 

5.  That  an  adequate  supply  of  logs  for  the 
initial  operations  of  the  plywood  and  hardboard 
plant  was  assured  from  timber  held  by  Richard 
C.  Williams,  president  of  Mt.  Hood,  and  other 
officers  and  promoters  of  Mt.  Hood. 

6.  That  General  Timber  Cooperative  controlled 
large  tracts  of  timber  which  would  be  adequate  to 
supply  timber  for  Mt.  Hood's  operations  and  would 
be  sold  to  Mt.  Hood  at  the  market  price. 

In  order  that  the  court  may  more  clearly  understand 
appellee's  view  of  the  case,  appellee's  argument  herein 
is  first  directed  to  appellant's  Assignment  of  Error  IV 
— "That  the  evidence  is  insufficient  to  sustain  appel- 
lant's conviction",  and  Appellant's  Assignment  of  Error 
VI — "The  court  erred  in  denying  appellant's  motion  for 
a  judgment  of  acquittal".  Appellant's  remaining  assign- 
ments of  error  are  answered  in  order. 

The  statement  of  facts  (which  appellant  his  placed 
in  the  appendix)  does  not  set  forth  adequately  the  evi- 
dence in  the  record  applicable  to  appellant.  This  evidence 
will  be  discussed  fully  in  the  Argument  which  follows 
immediately. ' 


'  Since  appellant  apparently  does  not  contest  the  government's 
proofs  that  the  memberships  in  Mt.  Hood  Hardboard  and  Plywood 
Cooperative  which  were  sold  in  this  venture  were  "securities" 
as  defined  in  the  Securities  Act  of  1933,  and  that  the  mails 
were  used  to  execute  the  scheme  to  defraud,  if  such  a  scheme 
existed,   attention  has  not  been  given  to  these  points  herein. 
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ARGUMENT 
I. 

THE    EVIDENCE    CLEARLY    ESTABLISHES    A    SCHEME    TO 

DEFRAUD  AND  FRAUD  IN  THE  SALE  OF  SECURITIES  AND 

APPELLANT'S  WILFUL  PARTICIPATION  IN  A  CONSPIRACY 

TO  COMMIT  THOSE  CRIMES  (Answer  to  Appellant's 

Assignments  of  Error  IV  (App.  Br.  46) 

and  VI  (App.  Br.  63). 

Initially  it  may  be  pointed  out  that  this  court  has 
frequently  held  that  in  reviewing  the  record  at  this  time 
it  will  take  the  view  of  the  evidence  which  is  most 
favorable  to  the  government  and  accept  as  true  all  facts 
which  the  evidence  reasonably  tends  to  show.  Suetter 
V.  U.  S.,  140  F.2d  103,  107,  9  Cir.  1944;  Remmer  v.  U.  S., 
205  F.2d  277,  287-8,  9  Cir.  1953;  Schino  v.  U.  S., 
209  F.2d  67,  72,  9  Cir.  1954. 

A.  The  Substantive  Offenses,  Use  of  the  Mails  in  a  Scheme  to 
Defraud  and  Fraud  in  the  Sale  of  Securities,  Were  Proven 
Conclusively. 

The  evidence  clearly  established,  indeed  appellant 
concedes,  that  a  scheme  to  defraud  was  perpetrated  upon 
investors  in  memberships  in  Mt.  Hood  (App.  Br.  65). 
However,  appellant's  brief,  in  its  description  of  the  parts 
played  by  each  of  the  defendants  as  well  as  others  not 
named  as  defendants,  somewhat  subtly  obscures  the 
important  and  knowing  role  of  appellant  herself,  charac- 
terizing her  as  a  victim  rather  than  an  accomplice.  The 
jury  rejected  this  characterization  claimed  by  appellant 
and  found  her  guilty  as  a  co-conspirator. 
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Without  burdening  the  court  with  repetition  of  all 
of  the  details  of  the  scheme  set  forth  in  appellant's  brief, 
the  circumstances  of  her  extensive  participation  in  it  are 
herein  summarized.  In  so  doing,  the  government  readily 
accepts  appellant's  description  of  Edgar  Robert  Errion 
as  a  "bold  swindler"  (App.  Br.  65).  As  the  evidence  in 
the  record  will  show,  appellant  well  knew  Errion's  evil 
reputation,  and  with  his  other  accomplices  she  did  her 
part  to  conceal  his  master-minding  of  this  scheme  from 
the  investors,  many  of  whom  had  heard  of  Errion's 
prior  fraudulent  ventures  and  were  apprehensive  that  he 
was  a  promoter  of  this  one  (Tr.  224-5,  242,  378,  452-3, 
209). 2 

The  scheme  to  defraud  set  forth  in  Count  I,  and 
applicable  to  Counts  I  through  VII  charging  mail  fraud^, 
was  incorporated  in  the  Securities  Act  counts  (Counts 
VIII  through  XII),  which  additionally  charged  in  the 
language  of  the  statute  the  employment  of  the  scheme, 
misrepresentations  and  omissions  of  material  facts  and 
fraudulent  and  deceitful  transactions,  practices,  and 
courses  of  business  in  the  sale  of  securities.  The  scheme, 
misrepresentations,    fraudulent   omissions   and   deceitful 


2  Page  numbers  shown  relate  to  the  transcript.  Government 
exhibits  referred  to  are  described  by  the  letter  "G",  and  those 
of  defendants  by  their  names.  The  page  number  of  the  tran- 
script at  which  the  exhibit  is  admitted  immediately  follows  the 
exhibit  number. 

3  Count  IV  was  dismissed  during  the  trial.  Misrepresentations 
3  and  5  set  forth  in  Count  I,  which  related  to  alleged  timber 
holdings  of  Richard  C.  Williams,  were  withdrawn  from  the 
jury's  consideration  (Tr.  1760).  Upon  consent  of  all  parties, 
the  indictment  against  Williams  was  dismissed  during  the  trial 
due  to  his  serious  heart  condition  (Tr.   1411-1414). 


16 

practices  were  all  well-proven.  The  lure  of  the  scheme 
was  the  promise  made  in  the  newspaper  advertisements 
(Tr.  366,  456)  (G.  Exs.  127,  128,  Tr.  746;  G.  Ex.  129, 
Tr.  749),  sales  literature,  (Tr.  317,  469)  (G.  Ex.  28, 
Tr.  332),  and  by  salesmen,  that  by  purchasing  a  mem- 
bership in  Mt.  Hood  Hardboard  and  Plywood  Coopera- 
tive "job  security"  was  assured.  For  $1,000  each  investor- 
member  would  be  guaranteed  employment  (Tr.  9)  in 
a  modern  plywood  and  hardboard  plant  costing  3  ¥2 
±0  5V2  million  dollars,  to  be  erected  at  once  (Tr.  873). 
Investors  were  told  that  finances  to  construct  the 
plant  had  been  arranged  for;  the  investors'  own  funds 
would  be  held  and  used  only  for  working  capital  (Tr. 
12,  66,  208-9,  230,  238,  314,  316,  367,  368,  457,  550,  780, 
1204) ;  timber  in  adequate  supply  was  assured  (Tr.  238, 
368,  375,  383,  457,  551).^ 


"*  Originally  General  Timber  Cooperative  was  said  to  be  the 
organization  holding  the  timber  to  supply  Mt.  Hood  (Tr.  368, 
375).  However,  subsequently,  General  Timber  Cooperative  was 
succeeded  in  its  purported  functions  by  a  new  cooperative,  Tim- 
ber Cooperative  of  America,  apparently  because  General  Timber 
Cooperative  had  been  a  defendant  in  a  prior  injunction  action 
by  the  SEC  to  enjoin  it,  Beaver  Plywood  Cooperative  (a  previ- 
ous venture  of  Errion  and  Munkers)  (Tr.  511,  517,  942,  953, 
1091,  1207,  1220,  953),  and  others,  from  making  fraudulent 
representations  in  connection  with  the  sale  of  plywood  coopera- 
tive memberships.  At  a  later  date,  two  additional  "paper  coopera- 
tives", Timber  Exchange  of  Oregon  and  Timber  Exchange  of 
America,  were  set  up  to  succeed  to  the  purported  functions  of 
Timber  Cooperative  of  America.  None  of  these  cooperatives 
had  any  assets  except  the  funds  invested  in  them  by  Mt.  Hood, 
itself  (Tr.  953-4)  (G.  Ex.  135,  Tr.  975;  G.  Ex.  8,  Tr.  114,  Mt. 
Hood  Check  No.  14  for  $1,000  for  membership  in  General 
Timber  Cooperative,  and  Check  No.  99  for  $500  for  member- 
ship  in    Timber    Cooperative    of    America). 


17 

The  evidence  established  conclusively  that  these  rep- 
resentations were  false.  The  finances  were  not  avail- 
able (Tr.  39,  758,  769)  and  desperate  efforts  to  conceal 
this  fact  were  made  by  guardedly  exhibiting  "letters  of 
commitment"  from  fictitious  persons  (Tr.  524,  755,  757, 
787,  988,  994)  (G.  Ex.  110,  Tr.  657).  Neither  General 
Timber  Cooperative  nor  its  successor  cooperatives  had 
either  timber  or  assets  (Tr.  953-4). 

Instead  of  being  retained  for  working  capital,  the 
investors'  funds  were  siphoned  off  until  only  approxi- 
mately $300,000  remained  of  the  original  $550,000  paid 
in^  (G.  Ex.  16,  Tr.  131,  Balance  Sheet  of  Mt.  Hood 
7/31/55).  A  10%  fee  for  selling  memberships  was  paid 
to  Forest  Products  Cooperative  Association,  which  was 
headed  by  Lock,  Bones  and  Wright  (Tr.  1222-28), 
additional  charges  were  made  by  that  cooperative  against 
Mt.  Hood  for  alleged  "professional  services  etc."  rendered 
by  Williams,  Munkers  and  Lock  (G.  Ex.  17,  Tr.  131), 
another  10%  fee  was  paid  to  The  Davenport  Corpora- 
tion for  organization  and  assistance  in  financing®   (Tr. 


5  Originally  the  Mt.  Hood  plan  contemplated  the  sale  of 
300  memberships.  After  a  few  weeks  this  was  raised  to  550 
memberships  (Tr.  1191).  Actually,  many  more  memberships 
were  sold  than  the  550  limit.  As  members  would  become  dis- 
gruntled, their  funds  were  refunded  and  a  new  member  was  sold 
from  the  "waiting  list"  (Tr.  1197)  (G.  Ex.  13,  Tr.  114,  Mt. 
Hood  Ledger,  shows  total  receipts  from  memberships  of  $632,500 
and  "refunds"  of  $116,000;  for  examples  of  refund  checks,  see 
G.  Ex.   10,  Mt.  Hood  check  stubs  Nos.  82  to  92). 

^  These  fees  were  all  provided  for  in  contracts,  drawn  in 
advance  of  the  meeting  of  incorporators  of  Mt.  Hood  and  passed 
by  the  then  eight  "members"  (Tr.  304-307). 
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1437-8,  206-7)  (G.  Ex.  10,  Tr.  114,  Mt.  Hood  Check 
stubs  Nos.  98,  171,  178),  salaries  and  expenses  v/ere 
liberally  paid  to  Lock  and  Wright  (G.  Ex.  13,  Tr. 
114),  fees  as  "financial  engineer"  to  Munkers  (Tr.  119- 
135,  1130),  and  a  $25,000  secret  profit  was  taken  by 
The  Davenport  Corporation  on  land  which  it  purchased 
for  Mt.  Hood  with  Mt.  Hood's  own  funds  and  employing 
Mt.  Hood's  own  agents  (Appellee's  Br.  28-31). 

B.  Appellant's  Participation  in  the  Conspiracy  to  Commit  the 
Substantive  Crimes  Was  Amply  Established  by  the  Evi- 
dence. 

1.   Background  of  Appellant's  Association  with  Errion 

Helen  A.  Davenport,  whose  admitted  age,  uncertain 
from  the  record  (Tr.  1420),  but  now  suggested  to  the 
court  dehors  the  record  (App.  Br.  2),  is  an  experienced 
business  woman  (Tr.  1480,  1485)  whose  testimony  on 
the  trial  showed  her  ready  perception  and  discerning 
reply.  She  was  no  stranger  to  that  "bold  swindler"  nor 
to  his  reputation  as  such.  Dating  her  acquaintanceship 
from  1932  (Tr.  1487-88)  she  and  her  husband,  since 
deceased,  had  provided  some  finances  for  his  ill-fated 
oyster  bed  promotion  at  Coos  Bay,  Oregon  (Tr.  1490, 
1498). 

In  connection  with  the  oyster  bed  fiasco,  appellant 
was  well-aware  that  one  of  the  victims,  Katherine 
Duniway,  had  recovered  a  fraud  judgment  against 
Errion  for  $60,000  (Tr.  1524-27).  She  admitted  loaning 
him  $30,000  (Tr.  1495)  to  help  pay  off  this  judgment, 
which,  however,  was  left  on  the  record  undischarged 
(Tr.  1526-27). 
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As  early  as  1948  Errion  had  employed  The  Daven- 
port Corporation^  as  a  "front"  for  his  activities  and  had 
been  authorized  to  draw  checks  against  the  corporation 
in  connection  with  this  enterprise  (Tr.  1492-97).  Appel- 
lant had  joined  with  him  in  a  log  financing  deal  in 
Seattle,  Washington,  with  one  Kynell  (Tr.  1492),  the 
relationship  terminating  in  a  fraud  suit  by  Kynell 
against  Errion  as  well  as  her  (Tr.  1494).  She  was  aware 
that  in  January  1955,  while  the  Mt.  Hood  promotion 
was  being  carried  on,  Errion  had  to  move  out  of 
Oregon  (Tr.  1495-96,  1525)  because  of  a  fraud  judgment 
of  "$83,000  or  $93,000"  against  him  (Tr.  1494-96,  1526). 
She,  too,  had  been  connected  with  transactions  in  which 
Errion  had  defrauded  a  Mrs.  Connell  of  Seattle.  Mrs.  Con- 
nell  recovered  a  fraud  judgment  against  Errion  and  ob- 
tained a  writ  of  garnishment  against  appellant  who  then 
reluctantly  parted  with  an  annuity  of  Mrs.  Connell's 
which  Errion  had  assigned  to  her.  It  is  interesting  to  note 
that  when  questioned  regarding  this  garnishment,  appel- 
lant at  first  denied  having  anything  of  Errion's  (Tr. 
1528,  1533),  then  admitted  having  "a  bill  of  sale  of 
one  other  vehicle"  (Tr.  1536),  and  finally,  when  ques- 
tioned directly  about  having  Mrs.  Connell's  annuity, 
admitted  she  had  it  and  that  she  "gave  it  back"  (Tr. 
1537). 


"''  This  corporation  was  organized  in  Oregon  in  1938  by  Mrs. 
Davenport  and  her  husband,  and  upon  his  death  she  held  all 
stock  except  qualifying  shares  (Tr.  1497).  The  corporation  was 
authorized  to  and  did  engage  in  varied  business,  including  real 
estate,  money  loans,  property  and  estate  management  (Tr. 
1420)  (Davenport  Ex.  3,  Tr.  1542). 
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Appellant's  home  at  times  during  this  promotion 
included  an  apartment  occupied  by  Errion  and  his  wife 
(Tr.  1283,  1334,  1338).  Errion  held  a  telephone  credit 
card  for  her  telephone  number,  and  charged  bills  running 
as  high  as  $783  (Tr.  1517-19).  Errion  had  rented  office 
space  in  the  building  adjoining  her  home  (Tr.  1119)  and 
it  was  there  that  the  Mt.  Hood  plan  was  born  (Tr. 
1423-25). 

Appellant,  with  Munkers  and  Lock,  handled  the 
marshalling  of  funds  to  pay  off  the  mortgage  on 
Errion's  Oak  Knoll  Farm  to  keep  it  from  going  on  the 
block  in  foreclosure  proceedings  (Tr.  1439-40,  1481- 
85,  1461).  This  property,  together  with  such  bizarre 
possessions  as  a  Cadillac  convertible  (Tr.  605-6),  found 
its  way  eventually  into  the  corporate  assets  of  Valley 
View,  Inc.,  which  it  was  testified  was  set  up  for  the 
benefit  of  co-defendants  Lock  and  Bones  to  insure 
repayment  to  them  of  ''loans"  made  by  them  to  Errion 
(Tr.  605-6,  1231,  1662-64,  1716-19,  1730-31).  This  cor- 
poration was  managed  by  Errion's  wife.  Amy  (Tr.  1663). 

2.  Participation  by  Appellant  and  Davenport  Corpora- 
tion in  the  Mt.  Hood  Scheme 

Against  this  background  of  appellant's  close  associ- 
ation with  Errion  and  other  defendants,  let  us  next 
consider  her  participation  in  the  Mt.  Hood  promotion. 
At  a  time  when  she  knew  that  Errion  had  been  found 
civilly  liable  for  the  fraud  judgments  in  Oregon  (Tr. 
739,  1495,  1525),  he  discussed  with  her  an  arrangement 
whereby  the  bank  account  of  The  Davenport  Corpora- 
tion would   be   used   as   a  transient  depository  for  the 


21 

fee  to  be  received  by  Errion  for  the  Mt.  Hood  promo- 
tion (Tr.  1426-29).  This  fee  was  to  be  10%  of  the  total 
membership  funds  received  by  Mt.  Hood.  Appellant's 
testimony  that  this  banking  convenience  for  Errion  was 
set  up  to  protect  him  from  a  judgment  against  him  (Tr. 
1426)  became  rather  obscure  when  she  was  put  to  an 
explanation  for  the  necessity  of  the  arrangement,  since 
the  fraud  judgment  which  she  claimed  to  be  the  reason 
therefor  had  been  paid  off  and  merely  left  on  the  record 
(Tr.  1496,  1527). 

Regarding   her  arrangement  with   Errion,   appellant 

testified  (Tr.   1427): 

"Then  he  asked  me — I  asked  him  what  my 
duties  would  be,  and  he  said  that  there  would  be 
none.  There  would  be  no  business  conducted  of 
any  kind,  that  I  simply  would  handle  his  10%  that 
he  was  to  receive,  and  that  I  would  open  a  special 
bank  account  in  the  name  of  The  Davenport  Cor- 
poration and  accept  the  10%,  accept  the  money 
that  he  received  there,  and  then  pay  it  out  to  his 
order  .  .  ." 

Despite  appellant's  protestations  of  her  ignorance, 
the  evidence  is  convincing  that  she  knew  much  more  of 
the  details  of  the  Mt.  Hood  scheme  than  she  would 
admit.  She  knew  that  the  plan  was  based  on  the  idea 
of  constructing  a  large  and  modern  plant  to  "provide 
labor  under  fine  conditions"  for  the  men  that  belonged 
to  the  cooperative,  complete  with  plans  for  housing, 
churches,  schools  and  recreation  centers  (Tr.  1425). 
Appellant,  of  course,  realized  that  such  an  alluring 
proposition  would  quickly  attract  large  numbers  of 
common   workers   throughout   Oregon,   all   in   search  of 
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the  promised  "job  security".  In  fact,  she  inquired 
frequently  at  the  Mt.  Hood  office  **how  the  money  was 
coming  in"  (Tr.  1282).  Certainly  this  astute  business 
woman  knew  that  this  required  financing  on  a  large 
scale.  With  this  knowledge,  she  signed  her  name  as 
president  of  The  Davenport  Corporation  to  the  very 
contract  by  which  Errion's  10%  fee  was  allowed,  which 
contract  provided  that  the  fee  was  paid  for  services, 
including  ''assisting  the  cooperative  in  obtaining  financ- 
ing" (Tr.  1479)  (G.  Ex.  6,  Tr.  285,  Contract  between 
Mt.  Hood  and  The  Davenport  Corporation  contained 
in  Minute  Book  of  Mt.  Hood).  This  contract  also  pro- 
vided that  these  duties  were  to  be  performed  by  The 
Davenport  Corporation  with  "due  diligence".® 

The   words : 

"Copyrighted  by  The  Davenport  Corporation 
Portland,  Oregon" 

were  imprinted  on  the  sales  literature  (G.  Ex.  28, 
Tr.  332),  the  applications  for  membership  forms  (G.  Ex. 
130,  Tr.  877)  and  even  on  the  membership  certificates 
(G.  Ex.  4,  Tr.  15).  Appellant  was  fully  aware  this  had 
been  done,  and  in  fact  appears  to  have  been  zealous 
to  keep  in  her  possession  the  copyrights  obtained  from 
Washington,  D.  C.  on  this  material  "because  they  were 
her  property"  (Tr.  1283).  She  again  claimed  that  "The 
copyrights  were  made  out  in  the  name  of  The  Daven- 


s  At  the  very  outset  of  the  promotion,  appellant  notarized 
the  document  by  which  the  selling  cooperative,  Forest  Products 
Cooperative  Association,  was  organized  (Tr.  1184).  This  coopera- 
tive also  received  a  10%  fee  for  the  sale  of  memberships  (G.  Ex. 
27,  Tr.  283)  of  which  Errion,  Munkers,  Lock,  Bones  and  Wright 
all   received  some  part. 
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port  Corporation  because  Mr.  Errion  could  not  have 
them  made  out  in  his  name"  (Tr.  1430),  perhaps 
implying  more  frankly  than  intended  that  Errion  was 
plainly  hiding  behind  her  then  reputable  skirts,  with 
her  permission. 

Appellant's  '*arm-in-arm"  collaboration  with  Errion 

and  other  defendants  in  the  studied  concealment  of  his 

identity  with  this  promotion  is  made  patently  evident 

in  the  testimony  and  exhibits  relating  to  the  handling  of 

funds  through  The  Davenport  Corporation  bank  account 

(Tr.  1441-44).  Appellant's  testimony  in  this  connection 

was  as  follows  (Tr.  1441): 

"A  Now,  when  this  money  would  come  in  from 
the  Hardboard  Company  while  Mr.  Errion  was  in 
Oregon  he  sometimes  went  right  to  the  bank,  came 
over  and  went  right  to  the  bank  with  me,  and  his 
wife,  I  think,  drove  the  car  because  he  does  not 
drive,  and  took  him  to  the  bank.  I  would  deposit 
the  money  and  get  cashier's  checks  and  give  them 
to  him. 

Q  Well,  now,  let's  explain  that  a  little  further 
please.  A  great  many  of  these  checks  that  appear 
in  there  were  drawn  in  favor  of  the  Davenport 
Corporation? 

A  They  were  drawn  for  what? 

Q  They  were  drawn  payable  to  the  Davenport 
Corporation? 

A  Yes,  and  those  were  handed  right  direct  to 
him.  Now,  those  were  done — he  explained  to  rne 
that  those  were  done  and  they  were  done  right  in 
the  bank  there,  the  checks  were  drawn  to  the 
Davenport  Corporation,  and  then  I  endorsed  them 
and  handed  them  to  him  because  he  could  not  do 
business  in  his  own  name  on  account  of  that. 

Q  What  did  you  do,  again,  now? 

THE  COURT:  You  were  talking  about  the  fact 
that  he  did  this  because  he  couldn't  do  business  in 
his  own  name?  What  did  he  do? 
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THE  WITNESS:  I  didn't  understand  it. 

THE  COURT:  You  were  telling  us  in  your  last 
answer  that  he  did  certain  things  because  he  couldn't 
do  business  in  his  own  name.  Now  what  was  it 
that  he  did? 

THE  WITNESS:  Well,  he  took  these,  and  he 
wanted  these  checks  drawn  to  the  Davenport  Cor- 
poration and  just  endorsed  because  he  couldn't 
have  them  drawn  directly  to  him,  and  I  endorsed 
them  and  handed  them  to  him. 

MR.  DIBBLE:  Q  You  are  speaking  now  of  the 
checks  that  you  received  from  the  Mt.  Hood? 

A  Yes,  sir. 

Q  They  were  made  payable  to  the  Davenport 
Corporation? 

A  And  endorsed  and  immediately  deposited,  and 
a  check  bought,  signed  over  to  Mr. — and  endorsed 
and   given   to   Mr.   Errion. 

Q  He  would  bring  the  check  to  you? 

A  Yes,  sir. 

Q  It  was  payable  to  the  Davenport  Corporation? 

A  Yes,  sir. 

Q  Would  you  and  he  go  to  the  bank  together? 

A  Yes. 

Q  That  is  this  First  National  Branch  down  here 
at  Sixth  and  Morrison? 

A  Yes. 

Q  Then  do  I  understand  that  you  endorsed  the 
check  on  behalf  of  the  Davenport  Corporation;  is 
that  right? 

A  I  would  buy  a  cashier's  check  and  endorse  the 
cashier's  check  and  give  it  to  Mr.  Errion. 

Q  First  you  would  endorse  the  Mt.  Hood  check? 

A  Yes,  sir. 

Q  On  behalf  of  the  Davenport  Corporation? 

A  And  deposit  it. 

Q  Yes;  then  you  would  purchase  a  cashier's 
check  from  the  bank? 

A  Right  there. 

Q  Is  that  right? 

A  Yes,  sir. 
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Q  And  that  would  be  made  payable,  the  cash- 
ier's check,  to  the  Davenport  Corporation? 

A  Yes,  sir. 

Q  Then,  as  I  understand  it,  you  would  endorse 
that  cashier's  check? 

A  Yes,  sir. 

Q  On  behalf  of  the  Davenport  Corporation? 

A  That's  right. 

Q  You  would  turn  that  check  over  to  Mr. 
Errion? 

A  Yes,  sir. 

Q  Did  that  happen  on  numerous  occasions? 

A  Did  what? 

Q  Did   that   happen   on   many   occasions? 

A  Yes." 

The  mass  of  applications  for  cashier's  and  certified 
checks  made  by  her  personally  (G.  Ex.  58-66,  Tr.  618) 
(G.  Ex.  71-107,  Tr.  820),  her  personal  endorsement  of 
each  of  these  cashier's  checks  for  cash  or  for  the  reissu- 
ance of  still  more  cashier's  checks  to  be  turned  over  to 
Errion,  who  was  standing  literally  at  her  elbow,  are 
actions  scarcely  in  character  for  one  devoted  only  to 
seeing  that  "everything  was  done  correctly  and  in  a 
businesslike  way"  (Tr.  1468).  Her  explanation  that 
Errion  needed  the  cashier's  checks  because  he  might 
have  an  opportunity  to  buy  timber  at  a  very  advan- 
tageous price  and  the  checks  could  be  used  instantly 
(Tr.  1459)  was  no  more  convincing  than  her  statement 
that  she  did  not  know  what  Errion  did  with  the  checks 
because  "I  never  asked  any  questions"  (Tr.   1452). 

The  disbursements  made  by  appellant  from  The 
Davenport  Corporation  account  other  than  for  cashier's 
checks  (G.  Ex.  56,  Book  of  Cancelled  Checks  and  Check 
Stubs  of  The  Davenport  Corporation,  Tr.  627)  are  also 
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illuminating  of  appellant's  relationship  to  co-conspirators 
Errion,  Lock,  and  Munkers.  During  the  period  when 
the  account  was  opened  and  being  handled  by  her,  she 
personally  signed  over  100  checks  for  amounts  totalling 
approximately  $110,000.  From  this  account  she  issued 
checks  to  Lock  (Tr.  1461)  (G.  Ex.  56,  Checks  No.  100, 
$700;  No.  120,  $300;  No.  152,  $600)  and  to  herself  (No. 
157,  $500;  No.  166,  $1,000)  for  repayments  on  "loans" 
allegedly  made  to  Errion  to  save  his  Oak  Knoll  Farm 
from  a  mortgage  foreclosure  (Tr.  1439),  a  deal  in  which 
Munkers  again  lent  her  his  helping  hand  with  the 
details  (Tr.  1483-84).  From  this  account  she  issued 
checks  to  Munkers  (No.  102,  $150;  No.  104,  $350;  No. 
115,  $150)  for  "expenses  in  connection  with  his  Cali- 
fornia trip"  (Tr.  1045)  and  for  business  expenses  (No. 
196,  $500,  to  First  National  Bank  for  account  of  Glenn 
Munkers).  She  paid  herself  $2,500,  Check  No.  181,  in 
part  payment  on  the  amount  Errion  allegedly  promised 
her  for  use  of  her  bank  account  (Tr.  1459-60). 

On  February  4,  1955,  appellant  issued  Check  No. 
165  of  The  Davenport  Corporation  in  the  amount  of 
$10,000  for  the  purchase  of  timber  lands  in  California. 
Her  testimony  regarding  this  transaction  gives  the  lie 
to  her  pretense  that  her  interest  in  The  Davenport 
Corporation  bank  account  was  merely  a  clerical  one  for 
the  convenience  of  Errion  (Tr.  1445).  Appellant  testi- 
fied in  connection  with  this  $10,000  check,  that  she 
had  received  a  long-distance  telephone  call  from  Errion 
in  California,  requesting  that  she  send  him  $10,000  to 
buy  a  strategic  piece  of  timber  (Tr.  1461).  This  was  for 
use  in  connection  with  the  promotion  of  a  second  ply- 
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wood  cooperative  to  be  set  up  in  California,  known  as 
Mt.  Shasta  Hardboard  and  Plywood  Cooperative  (Tr. 
1464,  1498-99).^  Despite  her  earlier  testimony  concerning 
The  Davenport  Corporation  bank  account  that  "every 
cent  of  it  went  to  Mr.  Errion's  order"  (Tr.  1445),  appel- 
lant now  appeared  in  the  unexpected  role  of  refusing 
to  send  to  Errion  the  $10,000  which  he  requested  to 
purchase  this  timberland.  Instead,  she  insisted  that  the 
funds  go  through  the  hands  of  her  nephew,  Ira  Weaver, 
and  be  kept  under  her  control  to  protect  her  interest 
and  good  name  (Tr.  1499-1501,  1463-65),  and  she  was 
anxious  that  the  funds  be  used  only  to  buy  land  "so 
that  I  could  hold  the  property  to  get  something  on  the 
indebtedness  he  had"  and  not  to  start  another  promotion 
(Tr.   1501-2).  In  fact,  it  appears  that  the  moneys  were 


^  The  "grand  plan"  contemplated  by  Errion  and  his  associ- 
ates called  for  the  formation  of  at  least  nine  cooperatives,  pat- 
terned after  the  Mt.  Hood  venture,  to  be  located  throughout 
the  nation.  In  each  case,  The  Davenport  Corporation  was  to 
assist  in  the  financing  (Tr.  1270-71.  Following  the  incorporation 
of  Mt.  Hood  in  Oregon,  the  second  unit,  Mt.  Shasta  Hard- 
board  and  Plywood  Cooperative,  was  organized  in  California. 
Errion,  Munkers  and  Mrs.  Davenport's  nephew,  Ira  Weaver, 
were  among  the  organizers  (Tr.  1271)  and  Wright  was  in 
charge  of  the  sale  of  memberships.  Munkers  was  employed  by 
The  Davenport  Corporation  to  purchase  property  for  Mt.  Shasta 
(Tr.  1132)  and  as  early  as  October  1954  had  received  checks 
signed  by  appellant  for  "Expenses  California  trip"  (G.  Ex. 
56,  Checks  Nos.  102,  104,  115),  and  on  February  22,  1955, 
appellant  issued  Davenport  Corporation  Check  No.  178  to  Ira 
Weaver  for  "Business  expenses  in  California".  Thirty-three 
memberships  in  Mt.  Shasta  were  sold  for  a  total  of  $99,000. 
The  promotion  was  halted  abruptly  by  a  cease  and  desist  order 
issued  by  the  California  Corporation  Commission  (Tr.  1272, 
1507). 
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so  used  to  buy  land  in  the  name  of  The  Davenport 
Corporation,  where  apparently  title  still  remains  (Tr. 
1502,   1473). 

When  questioned  as  to  whether  her  nephew,  Weaver, 
had  warned  her  of  Errion's  reputation  as  a  swindler  and 
whether  she  thereafter  continued  to  allow  him  to  use 
The  Davenport  Corporation  bank  account,  she  replied 
(Tr.  1505-08),  "Well,  I  don't  consider  that  account 
so  very  much  my  account  when  it  was  90%  his  account 
and   10%  my  own,  but  I  didn't  get  the   10%." 

Appellant's  concern  for  the  welfare  of  Errion  extended 
even  beyond  her  term  as  his  banker.  When  it  was 
necessary  for  her  to  travel  and  be  away  from  the 
situation,  she  enlisted  to  replace  her  as  his  financial 
secretary,  one  Freda  Piatt,  and  entrusted  her  with  the 
authority  to  use  The  Davenport  Corporation  bank 
account  (Tr.  566-69).  Piatt  then  drew  out  the  remain- 
ing funds  in  the  account  and  converted  all  cashier's 
checks  payable  to  The  Davenport  Corporation  into 
cash.  She  carried  around  in  her  handbag  at  one  time 
an  amount  of  at  least  $34,000  (Tr.  574-75). 

The  use  of  The  Davenport  Corporation  to  siphon  off 
the  Mt.  Hood  investors'  funds  by  taking  secret  profits 
on  real  estate  deals  which  were  risk-free  to  The  Daven- 
port Corporation  was  an  important  feature  of  the 
fraudulent  scheme  in  this  case  and  could  not  have  been 
accomplished  without  the  direct  participation  of  Mrs. 
Davenport  (Tr.  1033)  and  her  corporation's  bank 
account.  These  unconscionable  transactions  may  be  sum- 
marized  from    the   testimony   and   exhibits   as   follows: 
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Two  tracts  of  land  were  involved,  identified  by  the 
names  of  their  former  owners  as  the  Posey  tract  and 
the  Alspaugh  tract.  An  option  to  purchase  the  Posey 
tract  was  negotiated  on  November  18,  1954  by  Wil- 
liams, then  president  of  Mt.  Hood,  Lock,  its  secretary, 
Errion  and  Munkers  (Tr.  904-6),  who  was  paid  by  Mt. 
Hood  for  his  services  in  selecting  a  site  (Tr.  1110-13) 
(Munkers  Ex.  3,  Tr.  1074).  The  option  price  was 
$14,000,  and  the  option  was  taken  in  the  name  of  Lock 
(G.  Ex.  138,  Tr.  911),  who  paid  $100  at  that  time  and 
$550  later,  for  which  he  was  reimbursed  by  check  of 
The  Davenport  Corporation  issued  by  Mrs.  Davenport 
December  6,  1954  (G.  Ex.  56,  Tr.  1516,  Davenport 
Corporation  Check  No.  128).  The  option  was  to  be  exer- 
cised by  the  payment  of  the  balance  of  $13,250  before 
February   18,   1955. 

On  December  17,  1954,  a  90-day  option  on  the  Als- 
paugh tract  for  a  price  of  $19,500  was  negotiated  by 
Lewis  K.  Banks  (G.  Ex.  136,  Tr.  926),  who  was  in  the 
employ  of  Mt.  Hood  (Tr.  916).  At  Errion's  instruction 
the  option  ran  to  The  Davenport  Corporation  (Tr. 
920).  Banks  advanced  his  own  funds  to  pay  the  $500 
option  payment,  for  which  he  was  reimbursed  by  a 
check  of  The  Davenport  Corporation  issued  by  Mrs. 
Davenport  (Tr.  921,   1472,   1516). 

With  the  site  selected  by  Mt.  Hood  employees  and 
agents,  under  option  to  The  Davenport  Corporation  for 
a  total  price  of  $33,500,  the  directors  of  Mt.  Hood,  in- 
cluding Lock  and  his  brother-in-law,  Current,  on  Janu- 
ary 24,   1955  authorized  "that  a  check  be  made  out  to 
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The  Davenport  Corporation  for  $31,500  to  apply  on  the 
purchase  of  90  acres  of  land  at  Estacada"  (G.  Ex.  6, 
Minutes  of  Mt.  Hood).  Pursuant  to  this  resolution,  on 
February  2,  a  check  in  this  amount  was  issued  by  Mt. 
Hood  to  The  Davenport  Corporation  (G.  Ex.  8,  Mt. 
Hood  Check  No.  150).  Appellant  then  issued  a  check  of 
The  Davenport  Corporation  on  February  10,  1955,  for 
$19,087.57  to  Title  and  Trust  Company  for  the  balance 
due  on  the  Alspaugh  property  (G.  Ex.  56,  Davenport 
Corporation  Check  No.  170).  Munkers  and  Mrs.  Daven- 
port in  person  had  this  check  certified  at  the  bank  (Tr. 
1038),  and  Munkers  then  delivered  it  to  the  title  com- 
pany. Mrs.  Davenport  personally  signed  the  escrow 
agreement  delivered  with  the  check  (Munkers  Ex.  2, 
Tr.  1036). 

At  this  point  in  the  transaction  The  Davenport  Cor- 
poration had  a  net  profit  balance  of  approximately 
$12,000.  On  February  10,  1955,  the  Mt.  Hood  directors, 
again  including  Lock  and  Current,  authorized  "that 
checks  be  issued  to  pay  for  the  balance  of  our  land  at 
Estacada  in  the  amount  of  $27,000."  (Ex.  6,  Minutes  of 
Mt.  Hood).  Pursuant  to  this  resolution,  on  February  12, 
1955,  a  check  in  the  amount  of  $18,000  was  issued  by 
Mt.  Hood  to  The  Davenport  Corporation  (G.  Ex.  8, 
Mt.  Hood  Check  No.  169).  The  Davenport  Corporation 
now  had  a  net  balance  from  the  payments  received  from 
Mt.  Hood  of  approximately  $30,000.  On  February  14, 
1955,  appellant  issued  a  check  of  The  Davenport  Cor- 
poration to  the  Poseys  in  the  amount  of  $13,250,  which 
Munkers  delivered   (Tr.   1039).   On  February   16,   1955, 
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Mt.  Hood  issued  its  third  check,  for  $9,000,  to  The 
Davenport  Corporation  for  the  balance  of  the  $27,000 
authorized  February  10  (G.  Ex.  8,  Mt.  Hood  Check  No. 
177).  Thus  the  Davenport  Corporation,  risking  nothing 
but  small  option  payments  (if,  indeed,  there  was  any 
risk  at  all  involved  in  the  arrangement),  and  acting 
through  and  with  the  connivance  of  Mt.  Hood's  own 
officers  and  employees,  was  able  to  drain  off  from  the 
Mt.  Hood  investors'  funds  which  were  to  be  "reserved 
for  working  capital",  a  secret  profit  of  over  $25,000.'° 

The  testimony  of  appellant  as  to  her  knowledge  of 
this  unconscionable  deal  rings  neither  true  nor  plausible. 
She  acknowledged  that  she  was  a  woman  experienced  in 
real  estate  transactions  (Tr.  1467)  and  had  authorized 
Munkers  to  act  for  her  "to  see  that  everything  was  done 
correctly  and  in  a  businesslike  way"  (Tr.  1468,  1033-38). 
She  received  and  disbursed  all  checks  relating  to  the 
transactions,  both  for  the  option  payments  and  the  bal- 
ances of  the  purchase  price,  signed  the  escrow  agreement 
on  the  Alspaugh  property,  attended  to  the  certification 
of  checks  and  the  execution  of  the  deed  of  conveyance. 
She  even  gave  Munkers  the  check  for  revenue  stamps  to 
be  affixed  to  the  deed  (Tr.  1103).  Yet  when  it  came  to 
honestly  admitting  she  knew  the  price  of  the  land  (Tr. 
1468-71)  or  that  The  Davenport  Corporation  had  real- 
ized a  profit  on  the  transactions"  she  denied  any  knowl- 
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The  deeds  from  Alspaugh  and  Posey  were  taken  in  the 
name  of  The  Davenport  Corporation  (G,  Exs.  139-40,  Tr.  935), 
which  then  deeded  the  combined  properties  to  Mt.  Hood  by  deed 
signed  by  appellant  as  president  of  The  Davenport  Corpora- 
tion  (Tr.   1471)    (G.  Ex.   141.   Tr.  935). 
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edge  of  the  details  and  testified  that  she  did  not  even 
know  her  bank  balances  (Tr.  1510-15).  Yet  appellant, 
under  previous  examination  by  her  own  counsel,  had 
testified  with  a  vivid  recollection,  covering  nearly  twenty 
pages  of  transcript,  to  the  minute  details  of  the  nearly 
one  hundred  other  checks  she  had  written  and  recorded 
in  her  ''little  book"  (Tr.  1433,  1443-65). 

C.  Appellant's   Guilt   or   Innocence   Was   Properly   Submitted 
for  the  Jury's  Determination  Upon  These  Facts. 

Appellant  argues  that  the  evidence  to  support  the 
finding  of  the  illegal  agreement  in  this  case  "as  to  each 
accused  had  to  be  direct  evidence  of  actual  knowledge 
of  the  fraud"  (App.  Br.  53).  This  appears  to  be  an  incor- 
rect statement  of  the  law.'^ 

In  Blumenthal  v.  U.  S.,  158  F.2d  883,  9  Cir.  1946,  aff. 
332  U.S.  539,  this  court  said,  at  page  889: 


1'  It  is  interesting  to  note  that  co-defendants  Munkers  (Tr. 
1103-4)  and  Lock  at  least  admitted  that  they  knew  of  the 
secret  profits  on  the  deal.  Lock  testified  that  he  didn't  like  it 
but  kept  his  mouth  shut  (Tr.  1696-97). 

'2  Appellant  also  contends:  "Circumstantial  evidence  of  knowl- 
edge, however,  cannot  preclude,  as  a  matter  of  law,  a  reasonable 
hypothesis  of  actual  ignorance  ..."  (App.  Br.  53).  The  law 
in  this  circuit  is  set  forth  succinctly  in  Charles  v.  U.  S., 
215  F.2d  831,  9  Cir.  1954,  at  833: 

"It  is  true  that  some  of  the  evidence  was  circumstantial. 
However,  it  could  not  and  cannot  be  said,  as  a  matter  of 
law,  that  reasonable  minds  could  not  conclude  that  the  evi- 
dence was  inconsistent  with  every  reasonable  hypothesis 
of  innocence.  Therefore  whether  the  evidence  was  inconsist- 
ent with  every  such  hypothesis  was  a  question  for  the  jury 
and  not  for  the  District  Court  or  this  court  to  determine." 
See  also  Holland  v.  U.  S.,  348  U.S.  121. 
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"The  claimed  offense  is  one  which  from  its  very 
nature  can  rarely  be  proved  by  direct  evidence. 
Ordinarily  only  the  results  of  a  conspiracy,  and  not 
the  private  plottings,  are  observed.  Like  any  other 
issue  of  fact,  conspiracy  may  be  proved  by  circum- 
stantial evidence.  ...  To  constitute  an  unlawful 
conspiracy  no  formal  agreement  is  necessary.  .  .  . 
The  crime  is  almost  always  a  matter  of  inference 
deduced  from  the  acts  of  the  persons  accused,  which 
are  done  in  pursuance  of  an  apparent  criminal  pur- 
pose. .  .  .  The  proof  need  go  no  further  than  reach 
that  degree  of  probability  where  the  general  experi- 
ence of  men  suggests  that  it  has  passed  the  mark  of 
reasonable  doubt.   .   .   ."(Cases  cited  omitted) 

See  also  Levine  v.  U.  S.,  79  F.2d  364,  at  370,  9  Cir. 
1935;  Allen  v.  U.  S.,  4  F.2d  688,  691,  7  Cir.  1924.  In 
Pereira  v.  U.  S.,  347  U.S.  1,  conviction  on  conspiracy  was 
sustained  although  there  was  no  direct  evidence  of  an 
agreement  to  use  the  mails,  the  court  holding  that  it  was 
proper  to  allow  the  jury  to  determine  from  the  circum- 
stances and  the  close  association  of  the  co-conspirators 
whether  the  "details  related  to  the  realization  of  their 
common  goal  had  been  agreed  upon". 

On  the  facts  established  at  the  trial  there  was  definite 
and  ample  evidence  from  v/hich  a  jury  might  find  that 
Errion  and  his  associates,  including  appellant,  were  by 
agreement  pursuing  the  common  purpose  of  perpetrating 
a  fraud  upon  investors  in  Mt.  Hood  memberships.  The 
fraud  consisted  of  misrepresentation  and  omission  to 
inform  the  investors  of  material  facts  in  regard  to  at 
least  three  important  matters: 

1.  The  ability  of  the  promoters  to  supply  financing 
for  a  plan  which  would  provide  job  security  to  the 
investors. 
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2.  The  availability  of  timber  resources  to  sustain  the 
plant's  operations. 

3.  The  preservation  of  the  investors'  funds  to  provide 
a  reserve  of  working  capital  when  operations  would 
commence. 

The  fraud  included  the  skillful  siphoning  off  of  these 
fraudulently-obtained  funds  of  investors,  through  vari- 
ous means,  including  payment  of  fees  to  The  Davenport 
Corporation  and  Forest  Products  Cooperative  Associa- 
tion, purchase  of  memberships  in  General  Timber  Co- 
operative and  Timber  Cooperative  of  America,  secret 
profits  on  land  sold  to  Mt.  Hood,  and  finally  by  the 
apparent  attempt  to  appropriate  the  entire  remaining 
assets  of  Mt.  Hood  through  the  $290,000  check  payment 
to  Clackamas  Building  Association,  Inc. 

All  the  defendants  shared  in  the  ill-gotten  gains. 
Munkers,  Lock,  Bones  and  Wright  collected  "fees"  and 
salaries  from  Forest  Products  Cooperative  Association, 
The  Davenport  Corporation  and  Mt.  Hood.  Errion  and 
appellant  shared  in  the  $80,000  collected  by  The  Daven- 
port Corporation,  appellant  repaying  herself  on  alleged 
"loans"  made  to  Errion,  withdrawing  $10,000  to  buy 
timberlands  in  California  in  the  name  of  The  Davenport 
Corporation  and  withdrawing  an  additional  $2,500  as 
payment  on  her  "fee". 

The  government  does  not  claim  that  appellant  par- 
ticipated in  each  facet  of  the  scheme  nor  was  such 
required  to  sustain  her  conviction.  As  explained  in  Allen 
V.  U.  S.,  supra: 
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"If  the  parties  acted  together  to  accompHsh  some- 
thing unlawful,  a  conspiracy  is  shown,  even  though 
individual  conspirators  may  have  done  acts  in  fur- 
therance of  the  common  unlawful  design  apart  from 
and  unknown  to  the  others." 

Appellant,  having  knowledge  of  the  representations 
made  and  being  intimately  associated  with  the  organiza- 
tion of  the  project,  was  chargeable  with  responsibility 
for  the  acts  of  the  agents,  salesmen  and  co-conspirators 
and  had  a  duty  to  disclose  to  them  and  to  investors  the 
real  facts  concerning  such  material  matters  as  the  financ- 
ing that  had  been  obtained  for  Mt.  Hood,  the  timber 
that  was  available  to  it  and  the  manner  in  which  their 
funds  were  being  dissipated.  Her  position  is  the  worse, 
since  with  full  knowledge  that  the  financing  of  the  plant 
was  ever  becoming  a  more  crucial  question  during  the 
sales  campaign  and  thereafter  before  the  funds  were 
dissipated,  she  made  no  effort  to  question  Errion  or  to 
determine  the  availability  of  financing  (at  least  there  is 
not  a  shred  of  evidence  that  she  did),  admitting  finally 
that  she  had  no  idea  where  the  finances  were  coming 
from  (Tr.  948). 

Van  Riper  v.  U.  S.,  13  F.2d  961,  966,  2  Cir.  1926: 

"Sweet  was  the  company's  president,  and  nego- 
tiated the  contract  with  Kuykendall  and  the  lease 
with  Tingley.  ...  It  is,  of  course,  impossible  to  say 
that  he  must  have  known  how  the  stock  was  being 
sold,  nor  is  it  necessary.  A  man  who  connects  him- 
self so  closely  with  such  an  enterprise  presumably 
has  a  live  interest  in  it,  which  leads  him  to  keep 
informed.  His  opportunities  for  information  and 
his  motive  to  get  it  justify  a  conclusion  which  he 
may  be  called  upon  to  answer.  In  the  end  the  ques- 
tion lies  with  a  jury  how  far  he  has  succeeded." 
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The  attempt  by  appellant,  while  on  the  witness 
stand,  to  dodge  all  responsibility  and  claim  complete 
ignorance  of  the  details  of  the  scheme  may  have  weighed 
heavily  with  the  jury,  viewing  firsthand  her  wary  de- 
meanor. As  stated  in  Seeman  v.  U.  S.,  96  F.2d  732, 
5  Cir.  1938: 

"The  jury  was  entitled  to  consider  his  manner  of 
testifying,  his  interest  in  the  case,  and  any  evidence 
tending  to  contradict  him.  We  do  not  know  what 
impression  he  made  upon  the  jury.  But  it  well  may 
be  that  the  jury  concluded  he  was  not  truthful  in 
attempting  to  explain  the  transaction  of  the  tele- 
gram. If  so,  that  would  tend  to  show  his  conscious- 
ness of  guilt  and  was  evidence  to  be  considered  in 
connection  with  all  the  other  evidence  in  the  case." 

n. 

THE  INDICTMENT  PROPERLY  CHARGED  APPELLANT  WITH 

THE  CRIME  OF  CONSPIRACY  (Answer  to  Appellant  s 

Assignments  of  Error  I  and  I-A). 

The  language  of  Count  XIII,  the  conspiracy  count, 
follows  the  usual  form.  See  Nemec  v.  U.  S.,  178  F.2d  656, 
9  Cir.  1954;  Donaldson  v.  U.  S.,  248  F.2d  364,  9  Cir. 
1957;  Allen  v.  U.  S.,  186  F.2d  439,  9  Cir.  1951,  cert.  den. 
341  U.S.  948;  Walters  v.  U.  S.,  CCH  ^  90851,  9  Cir. 
Apr.  11,  1958.  It  alleged  defendants  performed  twenty- 
eight  overt  acts  in  addition  to  the  acts  alleged  in  the 
substantive  counts.  Appellant  was  specifically  identified 
with  four  of  the  described  overt  acts  Nos.  7,  12,  13,  14. 
The  alleged  scheme  which  was  set  forth  in  Count  I  and 
incorporated  by  reference  in  the  conspiracy  count, 
included   the   making  of  false   representations,   namely, 
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t±iat  investors  in  memberships  were  assured  of  a  job  in 
a  large,  modern  plywood-hardboard  plant  and  sawmill, 
that  finances  for  the  construction  of  the  plant  had  been 
assured,  that  investors'  funds  would  be  held  in  reserve 
and  used  only  for  working  capital,  that  General  Timber 
Cooperative  controlled  huge  timber  tracts  which  would 
supply  Mt.  Hood's  operations;  the  scheme  also  embraced 
arrangements  for  the  incorporation  of  the  principal 
vehicle  for  the  fraud,  Mt.  Hood  Hardboard  &  Ply- 
wood Cooperative  and  for  the  incorporation  of  the  sell- 
ing cooperative.  Forest  Products  Cooperative  Agency, 
and  other  "window  dressing"  cooperatives,  including 
General  Timber  Cooperative,  Timber  Cooperative  of 
America,  Timber  Cooperative  of  Oregon,  Timber  Ex- 
change of  America  and  Timber  Exchange  of  Oregon, 
none  of  which,  it  is  claimed,  had  any  substantial  assets; 
the  arrangements  for  the  contract  with  The  Davenport 
Corporation  whereby  defendants  would  siphon  off  a 
portion  of  the  monies  from  the  sale  of  memberships  and 
further  siphon  off  funds  by  an  unconscionable  markup 
in  the  price  of  real  estate  to  be  purchased  with  the  mem- 
bership funds;  and,  finally,  the  organization  of  Clacka- 
mas Building  Association,  Inc.,  reportedly  to  make  good 
the  promise  of  financing  its  construction  of  the  plant  on 
which  the  entire  venture  hinged.  This  certainly  furnished 
appellant  with  an  outline  of  the  scheme  sufficient  to 
enable  her  to  prepare  her  defenses  and  defend  against  a 
charge  should  she  again  be  accused.  If,  as  Count  XIII,  the 
conspiracy  count,  charged,  she  conspired,  combined,  con- 
federated, and  agreed  with  the  other  named  defendants 
to  violate  the  Mail  Fraud  Statute  and  the  Securities  Act 
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by  employing  said  scheme  in  connection  with  the  sale 
of  memberships  of  the  Mt.  Hood  Hardboard  &  Ply- 
wood Cooperative,  she  was  clearly  guilty  of  a  crime. 

It  is  difficult  to  ascertain  the  exact  nature  of  appel- 
lant's complaint  with  respect  to  the  government's  indict- 
ment. Initially,  it  should  be  pointed  out  the  record 
reveals  that  appellant  filed  no  motion  attacking  the 
indictment  prior  to  the  trial,  and  at  no  time  prior  to 
the  government's  case  was  any  protest  made  that  she 
was  unable  to  defend  herself  for  lack  of  specificity.'^ 
Under  Rule  12(b)(2)  and  (3)  of  the  Federal  Rules  of 
Criminal  Procedure,  appellant  might  properly  raise  an 
objection  to  the  failure  of  the  indictment  to  charge  an 
offense  at  any  time  during  the  pendency  of  the  proceed- 
ings; no  mere  defect  as  to  the  form  of  the  indictment, 
however,  may  properly  be  raised  after  having  proceeded 
to  trial.''' 

Appellant  (App.  Br.  5)  refers  to  the  fact  that  the 
"conspiracy  count  contains  no  independent  allegations 


'  3  Appellant  did  join  with  the  other  defendants  at  the  close 
of  the  government's  case  on  motion  for  acquittal  based  on  the 
ground  "that  each  of  the  several  and  separate  counts  in  the 
indictment  fails  to  state  sufficient  facts  to  constitute  a  crime  as 
claimed  by  the  government,  and  the  facts  are  insufficient  in  the 
indictment,  and,  secondly,  that  the  facts  adduced  at  the  trial 
have  been  insufficient  to  sustain  a  conviction  in  each  of  the  sev- 
eral instances  as  to  each  of  the  separate  defendants"  (Tr.  1013, 
1020). 

'*See  note  13  to  Rule  12,  Federal  Rules  of  Criminal  Pro- 
cedure; U.  S.  V.  Williams,  202  F.2d  712,  5  Cir.  1953,  reh.  den.,  203 
F.2d  572,  cert,  den.,  346  U.S.  822;  Witt  v.  U.  S.,  196  F.2d  285, 
9  Cir.  1952,  cert,  den.,  344  U.S.  827;  Le//es  v.  U.  S.,  241  F.2d  21, 
9  Cir.  1957.  cert.  den.  353  U.S.  974,  reh.  den..  354  U.S.  944. 
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of  fact".  If  appellant  is  suggesting  that  the  conspiracy 
count  is  inadequate  in  incorporating  by  reference  the 
scheme  alleged  in  Count  I  merely  because  appellant  is 
not  charged  with  a  violation  in  Count  I,  she  has  mis- 
taken the  purpose  of  incorporation  by  reference,  which 
is  not  to  charge  defendants  with  the  crime  alleged  in  the 
prior  count  but  only  to  avoid  repeating  the  description 
of  the  acts  set  forth  in  that  count.  Thus  it  has  been  held 
that  even  where  the  count  setting  forth  a  mail  fraud 
scheme  is  fatally  defective,  subsequent  counts  might 
properly  utilize  the  defective  count  as  a  ''reference"  for 
the  purpose  of  incorporating  the  scheme  set  forth  therein. 
See,  e.g.,  U.  S.  v.  Monjar,  47  F.  Supp.  421,  425  (D.  Del. 
1942),  aff'd  147  F.2d  916,  3  Cir.  1944,  cert.  den. 
325  U.S.  859,  citing  Touhy  v.  U.  S.,  88  F.2d  930,  8  Cir. 
1937,  and  Bell  v.  U.  S.,  100  F.2d  474,  5  Cir.  1938.  Cf. 
U.  S.  V.  Cohen,  145  F.2d  82,  95,  2  Cir.  1944,  cert.  den. 
323  U.S.  799,  discussed  below. 

As  stated  by  the  court  in  Chew  v.  U.  S.,  9  F.2d  348, 

352,  8  Cir.  1925: 

"We  think  that  the  allegations  of  this  count,  includ- 
ing by  reference  the  matter  in  the  preceding  counts, 
constitute  a  direct  charge  that  the  defendants  con- 
spired to  devise  the  scheme  set  forth  on  those  counts 
and  to  make  use  of  the  mails  in  carrying  it  out.  The 
allegation  of  conspiring  includes  the  element  of 
intent.  Frohwerk  v.  United  States,  249  U.S.  204, 
209,  38  S.Ct.  249,  63  L.Ed.  561.  The  allegations  as 
to  the  overt  acts  make  complete  the  conspiracy 
count." 

If   appellant's   contention   is   that   the   indictment  is 
defective  on  the  basis  that  failure  of  the  grand  jury  to 
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charge  her  with  violation  of  the  substantive  counts  was 
tantamount  to  acquittal  (App.  Br.  54,  57)  and  precludes 
the  facts  alleged  therein  from  being  used  against  her  in 
the  conspiracy  count,  it  is  based  on  false  assumptions 
of  fact  and  law.  The  fact  that  a  grand  jury  has  not 
indicted  can  in  no  way  be  construed  to  indicate  that  a 
person  may  not  be  guilty.  Alexander  v.  U.  S.,  95  F.2d  873, 

8  Cir.  1938,  cert.  den.  305  U.S.  637.  The  constitutional 
provision  against  double  jeopardy  precludes  a  person 
from  being  tried  again  for  the  same  offense  after  an 
acquittal,  but  the  same  facts  can  be  lawfully  presented 
time  and  again  to  successive  grand  juries  and  the  failure 
of  earlier  grand  juries  to  indict  would  have  no  bearing 
upon  the  right  of  subsequent  grand  juries  to  do  so.'^ 
U.  S.  V.  Thompson,  251  U.S.  407. 

The  argument  also  falsely  assumes  that  an  acquittal 
on  the  substantive  counts  would  compel  an  acquittal 
on  the  conspiracy  count  (App.  Br.  39).  Shayne  v.  U.  S., 

9  Cir.  No.  15406,  May  10,  1958.  That  this  is  not  so  is 
made  clear  by  cases  holding  (a)  that  a  person  can  be 
guilty  of  a  conspiracy  to  commit  an  act  even  though  he 
may  be  not  guilty  of  the  substantive  offense,  and  (b) 
that  even  if  a  verdict  is  inconsistent  it  may  nevertheless 
be  sustained.  With  respect  to  the  first  of  these  proposi- 
tions, U.  S.  V.  Cohen,  supra,  is  a  direct  holding.  There, 
the  Circuit  Court  held : 

"As    to    count    19    [mail    fraud],    while    there    was 


's  Indeed,  it  is  established  that  the  same  facts  can  be  used 
to  support  the  conviction  of  an  individual  of  three  separate 
crimes  requiring  different  elements.  Gore  v.  U.  S.,  26  Law  Week 
4532  (1958)  and  Blockburger  v.  U.  S.,  284  U.S.  299,  cited  therein. 
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ample  testimony  to  support  a  verdict  that  Joel 
Rosenberg  was  party  to  the  fraud  upon  the  Mc- 
Donalds, Mussman  was  altogether  vague  as  to  the 
time  when  Joel  joined  him  and  Goldie  in  the  trans- 
action, and  there  was  no  other  testimony  to  fix  it. 
The  'count  letter'  being  dated  December  7,  1936, 
and  the  posting  of  the  letter  being  under  all  the 
authorities  the  corpus  delicti,  there  was  no  evidence 
to  support  the  verdict.  Olsen  v.  U.S.,  2  Cir.,  287  F. 
85;  Armstrong  v.  U.S.,  10  Cir.,  65  F.2d  853,  857. 
For  these  reasons  the  conviction  of  Joel  Rosenberg 
on  counts  7  and  19  must  be  reversed. 

"On  the  other  hand  his  conviction  on  the  conspir- 
acy count  should  be  affirmed.  As  we  have  just  said, 
there  was  testimony  directly  connecting  him  with 
the  McDonald  frauds,  and  his  argument  that  the 
jury  should  not  have  believed  it  is  unsound,  as  we 
have  seen." 

And  see  also  Van  Riper  v.  U.  S.,  13  F.2d  961,  966-967, 
2  Cir.  1926;  Allen  v.  U.  S.,  186  F.2d  439,  444,  9  Cir.  1951, 
cert.  den.  341  U.S.  948  (1951).  Cf.  Pereira  v.  U.  S., 
347  U.S.  1  (1954). 

As  to  the  permissibility  of  inconsistent  verdicts,  this 

Court  said  in  Coplin  v.  U.  S.,  88  F.2d  652,  661,  9  Cir. 

1937,  cert.  den.  302  U.S.  703: 

"This  question  has  been  so  recently  and  so  fully 
discussed  by  this  court  that  voluminous  citation  of 
authority  is  unnecessary.  See  Macklin  v.  United 
States  (C.C.A.),  79  F.2d  756,  758-759,  and  the  cases 
there  cited." '^ 


'6  The  Macklin  case,  9  Cir.  1935,  cites,  inter  alia,  Dunn  v.  U.  S., 
284  U.S.  390  (1932);  and  Bilboa  v.  U.  S.,  287  Fed.  125,  127, 
9  Cir.  1923.  Among  the  subsequent  cases  in  this  Court  to  the 
same  effect  are  Suetter  v.  U.  S.,  140  F.2d  103,  108  (1944); 
Stein  V.  U.  S.,  153  F.2d  737,  744  (1946),  cert,  den.,  328  U.S.  832 
(1946);    Robinson    v.    U.    S.,    175   F.2d    4,    10    (1949),    cert,   den.. 
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Whatever  may  have  been  the  reason  for  the  inclusion 
of  appellant  only  in  the  conspiracy  count,  the  grand 
jury,  was,  of  course,  under  no  compulsion  to  charge  her 
with  additional  crimes.  It  is  anomalous  for  her  to  com- 
plain that  she  was  charged  with  only  one  crime  in  one 
count  rather  than  with  three  types  of  crimes  in  13 
counts. 

in. 

THE  COURT  PROPERLY  DENIED  APPELLANT'S  MOTION  FOR 

SEPARATE  TRIAL  '^  (Answer  to  Appellant's 

Assignment  of  Error  II). 

Rule  14  of  the  Federal  Rules  of  Criminal  Procedure, 

which  is  a  restatement  of  existing  law,  provides : 

"If  it  appears  that  a  defendant  or  the  govern- 
ment is  prejudiced  by  a  joinder  of  offenses  or  of 
defendants  in  an  indictment  or  information  or  by 
such  joinder  for  trial  together,  the  court  may  order 
an  election  or  separate  trials  of  counts,  grant  a 
severance  of  defendants  or  provide  whatever  other 
relief  justice  requires." 

An  application  by  a  defendant  for  separate  trial'® 

338  U.S.  832,  (1949);  Catrino  v.  U.  S.,  176  F.2d  884,  888  (1949); 
Langiord  v.  U.  S.,  178  F.2d  48,  52  (1949),  cert,  den.,  339  U.S.  938 
(1950);  Bridgman  v.  U.  S.,  183  F.2d  750,  753  (1950);  and 
Thomas  v.  U.  S.,  227  F.2d  667,  671  (1955),  cert,  den., 
350    U.S.    911. 

'■^  Appellant's  argument  under  Assignment  of  Error  II  appears 
directed  to  the  claim  of  prejudicial  joinder  and  also  error  in  the 
court's  instructions.  The  latter  point  is  considered  herein  under 
appellee's  argument  Point  IV. 

18  Appellant's  motion  for  severance,  filed  prior  to  the  trial, 
was  in  the  following  language:  "The  Defendant  Helen  A.  Daven- 
port by   and   through   her  Attorney  Dan   M.   Dibble,  moves  the 
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is  addressed  to  the  discretion  of  the  court,  and  as  a  gen- 
eral rule  should  be  denied  to  avoid  piecemeal  trial  of 
criminal  cases  in  the  absence  of  a  compelling  showing 
of  prejudice.  Tincher  v.  U.  S.,  11  F.2d  18,  at  21,  4  Cir. 

1926,  cert.  den.  271  U.S.  664;  Shockley  v.  U.  S.,  166  F.2d 
704,  9  Cir.  1948,  cert.  den.  334  U.S.  850.  The  motion  is 
rarely  granted.  In  Olmstead  v.  U.  S.,  79  F.2d  842,  9  Cir. 

1927,  cert.  den.  275  U.S.  557,  aff.  277  U.S.  438,  the  Ninth 

Circuit  Court  of  Appeals  said: 

"In  conspiracy  cases,  the  rule  in  the  federal  courts 
is  that  severance  is  permissible,  and  that  the  courts 
are  vested  with  judicial  discretion  to  order  it,  but 
that  the  exercise  of  that  discretion  is  not  subject  to 
review  exceot  for  abuse.  United  States  v.  Ball,  163 
U.S.  662,  16  S.  Ct.  1192,  41  L.  Ed.  400;  Reike  v. 
U.  S.,  227  U.S.  131,  33  S.  Ct.  226,  57  L.  Ed.  450. 
Ann.  Cas.  1914C,  128;  Scheib  v.  United  States 
(C.C.A.),  14F.(2d)  75." 

In  cases  of  mail  fraud  and  conspiracy  it  is  a  general 
rule  that  persons  jointly  indicted  should  be  tried  to- 
gether. Hall  V.  U.  S.,  168  F.2d  161,  D.C.  Cir.  1948.  As 
stated  in  Dowdy  v.  U.  S.,  46  F.2d  417,  at  421,  4  Cir.  1931 : 

"Where  two  or  more  defendants  are  indicted  for 
a  joint  transaction  it  is  inadvisable  to  split  up  the 
case  into  many  parts  for  separate  trials,  in  the  ab- 
sence of  very  strong  and  cogent  reason  therefor. 
This  is  particularly  true  in  conspiracy  charges  from 
the  very  nature  of  the  case." 

To  the  same  effect  see  U.  S.  v.  Schwartzberg,  241  Fed. 
348,  2  Cir.;  U.  S.  v.  Allen,  202  F.2d  329,  D.C.  Cir.  1952; 
U.  S.  V.  Lebron,  22  F.2d  531,  2  Cir.  1955. 

Court  for  an  order  allowing  and  permitting  a  severance  of  the 
trial  of  her  case  in  the  above  entitled  action  upon  the  ground 
and  for  the  reason  that  she  would  be  prejudiced  by  remaining 
joined  as  a  co-defendant." 
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Whatever  inconvenience  may  result  to  the  defend- 
ants in  this  case,  it  may  be  said  in  the  language  of 
Judge  Augustus  Hand  in  Fradkin  v.  U.  S.,  81  F.2d  56, 
2  Cir.  1936:  "A  man  takes  some  risk  in  choosing  his  asso- 
ciates and  if  he  is  haled  into  court  with  them  he  must 
ordinarily  rely  on  the  fairness  and  ability  of  the  jury  to 
separate  the  sheep  from  the  goats." 

As  will  be  indicated  herein  under  Point  III,  appel- 
lant's rights  were  safeguarded  by  the  court's  instructions 
and  precautionary  remarks  throughout  the  trial.  In  a 
case  such  as  this,  where  each  of  the  parties  to  the 
scheme  contributed  acts  which  were  intended  to  and 
did  contribute  to  the  overall  fraudulent  plan,  fairness  to 
all  accused,  as  well  as  to  the  government,  requires  that 
the  entire  story  be  unfolded  in  a  single  trial.  That  the 
jury  here  carefully  weighed  the  evidence  as  to  each  de- 
fendant is  indicated  by  the  fact  that  the  defendant 
Martin  was  acquitted  while  the  other  defendants  were 
convicted. 

IV. 

THE  JUDGE'S  INSTRUCTIONS  ON  THE  SUBSTANTIVE 
COUNTS  WERE  NOT  PREJUDICIAL  TO  APPELLANT 

(Answer  to  Appellant's  Assignment  of  Error  III). 

The  essence  of  the  appellant's  third  assignment  of 
error  is  apparently  that  her  conviction  should  be  re- 
versed because  in  discussing  the  substantive  portions  of 
the  indictment  the  judge,  in  his  charge,  did  not  make 
sufficiently  clear  that  appellant  was  not  charged  with 
the  substantive  offense  but  merely  with  the  offense  of 
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conspiracy  (App.  Br.  43-46).  The  short  answer  to  this 
contention  is  that  the  jury  did  not  purport  to  find 
appellant  guilty  of  any  count  other  than  conspiracy. 
Hence  there  seems  to  be  no  basis  whatsoever  for  appel- 
lant's contention. 

Appellant  admits,  moreover  (App.  Br.  45),  that  no 
exception  was  taken  to  the  instruction  in  this  regard 
and  appellant's  counsel  suggested  no  qualifying  instruc- 
tion. Rule  30  of  the  Federal  Rules  of  Criminal  Procedure 
states:  "No  party  may  assign  as  error  any  portion  of  the 
charge  or  omission  therefrom  unless  he  objects  thereto 
before  the  jury  retires  to  consider  its  verdict."  Although 
Rule  52(b)  permits  an  appellate  court  to  notice  plain 
errors  or  defects  affecting  substantial  rights  which  were 
not  brought  to  the  attention  of  the  lower  court,  never- 
theless it  is  only  where  an  error  is  seriously  prejudicial 
that  it  will  be  noticed  in  the  absence  of  objection.  Him- 
melfarb  v.  U.  S.,  175  F.2d  924,  9  Cir.  1949,  cert.  den. 
338  U.S.  860.  The  court's  instruction  can  hardly  be  char- 
acterized as  seriously  prejudicial  to  defendant  in  this 
case.'^ 


'^  Indeed,  the  charge  appears  to  be  more  favorable  to  appel- 
lant than  was  necessary,  if  the  judge  required  the  jury  to  find 
her  to  be  a  participant  in  the  scheme  in  order  to  convict  her  of 
conspiracy.  A  conviction  can  be  had  for  conspiracy  even  though 
the  substantive  offenses  have  not  occurred.  See  Troutman 
V.  U.  S.,  100  F.2d  628,  10  Cir.  1938,  where  a  defendant's  convic- 
tion only  on  a  conspiracy  charge  in  a  mail  fraud  and  Securities 
Act  case  v/as  upheld.  See  also  those  cases  affirming  inconsistent 
verdicts  set  forth  in  footnote  11,  supra.  That  the  judge  was  too 
favorable  to  appellant  can,  of  course,  constitute  no  ground  for 
reversal.  See  U.  S.  v.  Seavey,  180  F.  837,  840,  3  Cir.  1950,  cert, 
den.,  339  U.S.  979;  U.S.  v.  Socony-Vacuum  Oil  Co.,  310  U.S.  150, 
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The  instructions  of  the  Court  relating  to  the  con- 
spiracy count  on  which  appellant  was  charged  com- 
menced with  the  statement,  "Count  XIII  is  the  con- 
spiracy count  and  I  now  desire  to  take  up  that  count 
with  you."  (Tr.  1790).  Thereafter,  the  instructions  given 
on  conspiracy  are  spread  over  nearly  nine  pages  of  the 
transcript,  and  instruct  in  long-approved  language  on 
the  elements  of  that  offense.  In  addition,  as  conceded  by 
appellant  (App.  Br.  43),  the  Court  in  at  least  three 
places  in  its  instructions  made  reference  to  the  fact  that 
Mrs.  Davenport  was  charged  only  in  Count  XIII  and 
cautioned  the  jury  (Tr.  1774): 

"Although  the  evidence  introduced  may  be  con- 
sidered by  you  in  connection  with  all  the  counts, 
each  offense  and  the  evidence  applicable  thereto 
should  be  considered  separately  as  though  no  other 
offense  was  charged.  The  fact  that  you  may  find 
some  or  all  of  the  accused  guilty  or  not  guilty,  of 
one  of  the  offenses  charged  should  not  influence 
your  verdict  with  respect  to  any  other  offense 
charged." 

It  is  submitted  that  the  Court  could  not  sensibly 
make  reference  to  Mrs.  Davenport  in  connection  with 
every  instruction  given  which  did  not  relate  to  conspir- 
acy. Its  instructions,  read  as  a  whole,  fairly  and  ade- 
quately distinguished  her  position  from  the  other  de- 
fendants. 

219  (1940);  McDonald  v.  U.S.,  89  F.2d  128,  137,  8  Cir.  1937, 
cert,  den.,  301  U.S.  697;  Wilkerson  v.  U.  S.,  41  F.2d  654,  656, 
7  Cir.  1930,  cert,  den.,  282  U.S.  894;  Sloan  v.  U.S.,  31  F.2d  902, 
905,  8  Cir.  1929. 
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V. 

THE  COURT  PROPERLY  ADVISED  THE  JURY  OF  THE  PLEAS 

OF  GUILTY  BY  CO-DEFENDANTS  AND  SAFEGUARDED 

APPELLANT  AGAINST  IMPROPER  INFERENCES 

THEREFROM  BY  PRECAUTIONARY  INSTRUCTIONS 

(Answer  to  Appellant's  Assignment  of  Error  V). 

This  court  has  recognized  that  as  a  practical  matter, 

where  certain  of  the  defendants  named  in  the  indictment 

have  pleaded  guilty,  the  jury  will  inevitably  learn  this 

fact  during  the  course  of  the  trial.  As  pointed  out  by 

this  court  in  Nemec  v.  U.  S.,  supra,  at  p.  661,  where  it 

was  claimed  that  one  of  the  co-defendants.  Rector,  had 

changed  his  plea  from  not  guilty  to  guilty  in  the  presence 

of  certain  jurors  seated  in  the  courtroom: 

''Since  it  was  inevitable  that  during  the  trial  of  the 
case  it  would  be  developed  that  Rector  was  named 
in  the  indictment  and  that  he  had  pleaded  guilty, 
we  think  that  appellants'  complaint  on  this  point  is 
wholly  without  merit,  particularly  in  view  of  the 
fact  that  the  court  adequately  cautioned  the  jury 
against  permitting  this  circumstance  to  affect  their 
determination  of  the  guilt  or  innocence  of  the  other 
defendants." 

As  stated  in  U.  S.   v.  Dewinsky,  41   F.   Supp.   149, 

D.C.   N.J.    1941,  where  the  trial  judge  mentioned  that 

eight  of   the   defendants   charged   in   a   conspiracy   had 

pleaded  guilty  to  it: 

"The  mention  of  these  other  persons,  as  will  be 
seen  from  the  language  of  the  charge,  was  to  get 
them  out  of  the  jury's  minds  and  direct  the  latter's 
attention  to  the  persons  who  had  stood  trial.  Sev- 
eral of  the  defendants  who  had  pleaded  guilty  had 
testified.  All  were  identified  in  court  from  time  to 
time  by  various  witnesses.  The  problem  for  the  jury 
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was,  of  course,  not  their  guilt,  but  that  of  those  who 
stood  trial. 

"It  seems  anomalous  that  that  which  was  in- 
serted for  the  defendant's  protection  should  now  be 
made  the  basis  of  complaint." 

In  Holmes  v.  U.  S.,  134  F.2d  125,  8  Cir.  1943,  cert.  den. 

319  U.S.  776,  two  of  the  defendants  had  entered  pleas  of 

nolo  contendere  in  the  presence  of  the  jury  and  the  trial 

judge  had  explained  the  effect  of  these  pleas.  The  court 

stated,  at  page  130: 

"Here  again,  though  represented  by  counsel,  no 
objection  was  made  to  the  procedure  and  the  court 
was  not  called  upon  to  make  any  ruling.  Certainly 
when  no  objection  is  interposed  it  cannot  be  said  to 
be  prejudicial  error  to  permit  a  co-defendant  to 
enter  a  plea  of  nolo  contendere  in  the  presence  of 
the  jury,  especially  when  the  court  explains  the 
effect  of  such  plea.  Kelling  v.  United  States,  8  Cir., 
121F.2d428." 

See  also  U.  S.  v.  Hartenield,  113  F.2d  359,  362,  7  Cir.  1940, 
cert.  den.  311  U.S.  647;  U.  S.  v.  Joel  Rosenberg,  146  F. 
Supp.  555,  E.D.  Pa  1956;  Grumberg  v.  U.  S.,  145  Fed. 
81,  86,  1  Cir.  1906;  U.  S.  v.  Rollnick,  91  F.2d  911,  917, 
2  Cir.  1937;  Mines  v.  U.  S.,  131  F.2d  971  at  974,  10  Cir. 
1942.2° 


2o  Appellant  cites  Nigro  v.  U.  S.,  117  F.2d  624,  8  Cir,  and 
Walker  v.  U.  S.,  93  F.2d  383,  8  Cir.  Neither  case  is  authority 
for  appellant's  claim  of  reversible  error  here.  In  the  Nigro  case 
the  assignment  of  error  that  the  jury  should  not  have  been  told 
of  the  co-defendants'  pleas  of  guilty  did  not  appear  to  have 
been  the  basis  for  the  reversal  of  the  judgment  of  conviction, 
and  the  appellate  court's  remarks  were  in  the  nature  of  an 
admonishment.  Moreover,  differing  from  the  instant  case  where 
a    precautionary    instruction    was    given,    there    is    no    reference 
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The  conjecture  in  appellant's  argument  that  the 
knowledge  by  the  jury  of  the  guilty  pleas  made  appel- 
lant's conviction  a  foregone  conclusion  is  neither  logical 
nor  factual.  As  we  have  noted,  Martin,  one  of  the  other 
defendants,  was  acquitted  by  the  jury.  Moreover,  a 
reading  of  the  record  in  this  case  shov/s  the  effort  of  all 
of  the  defendants  to  place  responsibility  for  the  crime 
on  the  shoulders  of  Errion  while  attempting  to  exculpate 
themselves.  Errion's  plea  of  guilty  obviously  would  be 
consistent  with  this  defense. 

In  announcing  the  guilty  pleas  the  court  cautioned 

the  jury: 

"The  fact  that  they  entered  pleas  does  not  neces- 
sarily mean  that  they  alone  are  responsible  for  the 
crimes  charged  in  the  indictments  nor  does  it  neces- 
sarily mean  that  each  or  any  of  the  other  defend- 
ants is  guilty  with  them.  In  fact,  it  is  no  evidence 
of  their  guilt  or  innocence  or  that  a  crime  was  com- 
mitted. (That  is,  the  pleas  of  Errion  and  Mont- 
gomery are  no  evidence  of  the  guilt  of  any  of  the 
defendants  nor  evidence  that  a  crime  was  com- 
mitted.) The  guilt  or  innocence  of  the  defendants 
who  are  on  trial  must  be  determined  by  you  solely 
by  the  evidence  introduced  at  this  trial."  (Tr.  1750) 

The  record  does  not  indicate  that  any  objection  was 
made  to  the  court's  reference  to  Errion's  and  Mont- 
gomery's pleas  of  guilty  nor  was  the  court  requested  at 
the  close  of  the  case  to  give  an  instruction  in  lieu  of  or 
supplementing    that    already    given.     In    fact,    having 

in  the  report  to  such  precautionary  instruction  in  the  Nigro  case. 
In  Walker  v.  U.  S.,  the  court  found  no  error  and  merely  pointed 
out  that  it  was  "scarcely  prejudicial"  to  receive  a  plea  of 
guilty  in  the  jury's  presence  where  the  defendant  who  pleaded 
guilty  subsequently  took  the  stand  and  testified. 
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awaited  the  jury's  verdict  on  the  claimed  defense  that 
Errion  was  the  sole  culprit,  appellant  can  scarcely  now 
claim  prejudicial  error  to  her  because  the  court  brought 
out  in  its  remarks  what  the  jury  was  bound  to  learn, 
that  two  of  the  scoundrels  had  admitted  their  crime. 

A  collateral  point  appears  to  be  present  in  appel- 
lant's assignment  of  error,  namely,  that  by  the  court's 
failure  to  advise  the  specific  counts  to  which  the  pleas 
of  guilty  were  entered  it  gave  the  impression  that  pleas 
of  guilty  had  been  entered  as  to  all  counts  and  hence 
that  a  conspiracy  was  proven.  Appellant's  argument 
appears  to  defeat  itself,  since  in  fact  defendant  Mont- 
gomery had  pleaded  guilty  to  conspiracy,  and  reference 
to  this  fact  would,  by  appellant's  logic,  have  established 
the  crime  of  conspiracy  without  regard  to  Errion' s  plea. 
The  complications  which  would  have  arisen  had  the 
court  made  specific  reference  to  the  counts  to  which  the 
pleas  of  guilty  were  entered  are  manifest  and  would 
certainly  have  given  rise  to  unwarranted  speculation  by 
the  jury.  The  court's  reference  to  the  fact  of  the  pleas 
of  guilty  in  a  general  way,  with  the  precautionary 
instruction,  appears  to  have  been  the  practical  way  of 
handling  the  situation,  clearly  following  the  expression 
of  this  court  in  the  Nemec  case. 
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CONCLUSION 

Appellant  had  a  fair  trial  lasting  nearly  twelve  trial 
days.  She  showed  herself  an  alert  and  capable  witness, 
a  woman  active  in  business,  social  and  civic  affairs, 
though  in  advanced  years.  Appellee  respectfully  submits 
that  seasoned  experience  and  full  maturity  are  not  de- 
fenses for  crime  or  conclusive  of  innocence. 

Appellant  had  the  motives  of  recovery  of  money 
from  Errion  and  profit  from  the  use  of  her  corporate 
name  and  account,  under  circumstances  which  discredit 
her  explanation.  The  record  is  clear  that  from  her  long 
association  with  Errion  she  knew  of  his  reputation  for 
fraud  and  knew  that  he  was  hiding  his  identity  by  using 
The  Davenport  Corporation  as  his  "front".  She  was 
aware  when  she  signed  the  contract  with  Mt,  Hood  that 
finances  for  the  construction  of  such  a  grandiose  plant 
would  be  a  key  requirement  for  its  success  and  that  her 
corporation  was  to  "assist  in  the  financing"  and  to  do 
this  "with  due  diligence".  For  an  experienced  business 
woman  to  sign  a  contract  of  this  kind,  inviting  the 
investment  of  common  workers  to  the  venture,  while  at 
the  same  time  acknowledging  that  she  was  told  she 
would  have  nothing  to  do  under  the  contract,  was  a 
badge  of  fraud.  Appellant  acted  under  circumstances 
and  in  a  manner  from  which  the  jury  could  reasonably 
find  and  did  find  she  acted  as  a  participant  in  the  con- 
spiracy to  execute  a  fraudulent  scheme  and  to  violate 
the  securities  laws,  involving  use  of  the  mails. 

The  jury  showed  itself  careful,  devoted  time  to  its 
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deliberations,  and  made  distinctions  between  the  defend- 
ants. The  jury  acted  after  competent  instructions.  There 
is  ample  evidence  to  support  its  verdict. 

The  conviction  should  be  affirmed. 

Respectfully  submitted, 


C.  E.  LUCKEY 

United  States  Attorney 
District  of  Oregon 

Robert  R.  Carney 

Assistant  United  State  Attorney 
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INTRODUCTION 

Appellant  respectfully  requests  the  court  to  recon- 
sider its  opinion  that  the  indictment  states  sufficient 
facts  to  charge  appellant  with  a  crime  based  upon  the 
additional  authority  not  heretofore  cited  and  set  forth 
herein. 

If  appellant  be  imprisoned,  only  time  will  tell  the 
extent  to  which  this  has  been  a  capital  case.  Imprison- 
ment has  been  adopted  by  society  because  it  inflicts 
physical  and  mental  punishment  upon  the  imprisoned. 


Appellant's  resources  in  this  regard  have  been  almost 
exhausted  by  her  age.  The  Court  is  in  turn  urged  to 
exhaust  every  rational  consideration  of  this  indictment 
and  the  proof  that  could  be  adduced  in  support  of  it 
as  it  relates  to  appellant. 

I. 

Each  accused  who  is  to  be  imprisoned  for  conspiracy  to 
commit  mail  fraud  or  fraud  in  the  sale  of  securities,  must 
himself  be  directly  charged  with  the  act  of  having  devised 
or  intended  to  devise  a  described  scheme  to  defraud  and  with 
particular  acts  and  intent  setting  forth  his  employment  of  that 
scheme  in  the  sale  of  securities. 

In  Stokes  v.  U.  S.,  15  S.  Ct.  617,  157  U.S.  187, 
39  L.  Ed.  667,  the  Supreme  Court  had  precisely  before 
it  the  sufficiency  of  an  indictment  charging  conspiracy 
to  use  the  mails  to  defraud.  The  Court  is  requested  to 
compare  the  language  of  this  indictment  with  the  lan- 
guage of  the  indictment  in  the  cause  at  bar  as  it  per- 
tains to  appellant,  as  well  as  to  consider  the  views 
expressed  in  this  decision  by  the  Supreme  Court  upon 
the    requisites    of    a   consipracy   indictment. 

In    157   U.S.    187    at   page    188   the    Supreme    Court 

states  as  follows: 

"We  agree  with  the  defendant  that  three  matters 
of  fact  must  be  charged  in  the  indictment  and 
established  by  the  evidence.  (1)  That  the  person 
charged  must  have  devised  a  scheme  or  artifice  to 
defraud.  (2)  That  they  must  have  intended  to 
effect  this  scheme,  by  opening  or  intending  to  open 
correspondence  with  some  other  person  through 
the  Post  Office  establishment,  or  by  inciting  such 
other  person  to  open  communication  with  them. 
(3)   And  that,   in  carrying  out  such  scheme,   such 


person  must  have  either  deposited  a  letter  or  packet 
in  the  Post  Office,  or  taken  or  received  one  there- 
from. 

"So  also  a  conspiracy  to  commit  such  offense  must 
state  a  combination  between  the  defendants  to  do 
the  three  things  requisite  to  constitute  the  offense. 
In  this  particular  the  indictment  charges  that  the 
defendants  'did  then  and  there  conspire,  combine, 
confederate,  and  agree  together  to  commit  the  act 
made  an  offense  and  crime  by  Section  5480  .  .  . 
that  is  to  say,  the  said  defendants  conspired  .  .  . 
and  agreed  together  in  devising,  and  intending  to 
devise,  a  scheme  and  artifice  to  defraud  various 
persons,  firms,  and  companies  out  of  their  prop- 
erty, goods  and  chattels,  and  particularly  to  defraud, 
(here  follows  the  names  of  certain  individuals  and 
firms,)  and  other  persons,  firms,  and  companies 
to  the  grand  jury  unknown,  of  their  goods  and 
chattels.' 

".  .  .  the  indictment  continues  as  follows:  'The 
scheme  and  artifice  to  defraud  as  aforesaid  was 
to  be  carried  out  by  each  of  said  defendants  repre- 
senting himself  to  be  engaged  as  a  dealer  in  various 
kinds  of  merchandise  .  .  .  and  the  said  defendants 
were  mutually  to  represent  each  other  ...  as  finan- 
cially responsible  .  .  .  to  be  further  effected  by 
ordering  merchandise  .  .  .  having  no  intention  .  .  . 
to    pay    for    such    merchandise    .    .    .'    etc. 

"We  think  this  states  with  sufficient  clearness  the 
first  requisite  of  an  indictment  under  Section  5480, 
of  a  scheme  or  artifice  to  defraud.  The  allegation 
is  not  of  what  was  actually  done,  but  of  what  the 
defendants   conspired   and   intended   to  do." 

Since  the  foregoing  citation  contains  its  own  empha- 
sis, appellant  did  not  add  any  so  as  avoid  confusion, 
but  she  wishes  to  restate  two  particular  portions  of  this 
decision : 


From  the  first  paragraph: 

**.  .  .  the  person  charged  must  have  devised  a  scheme 
or  artifice  to  defraud."    (emphasis  added)   and 

From  the  second  paragraph: 

"So  also  a  conspiracy  to  commit  such  offense  must 
state  a  combination  between  the  defendants  to  do 
the  three  things  requisite  to  constitute  the  offense." 
(emphasis  added) 

Appellant  respectfully  submits  that  it  is  not  possible 
to  draw  from  this  indictment  that  she  combined,  con- 
federated, and  agreed  in  devising  a  scheme  and  artifice 
to  defraud.  It  is  not  possible,  insofar  as  appellant  is 
concerned,  to  find  language  in  the  indictment  in  the  case 
at  bar  comparable  with  the  following  language  of  the 
indictment  in  tlie  Stokes  case,   supra: 

"That  is  to  say,  the  said  defendants  conspired  .  .  . 
and  agreed  together  in  devising,  and  intending  to 
devise,  a  scheme  and  artifice  to  defraud  various 
persons,  firms,  and  companies  out  of  their  prop- 
erty,  goods  and  chattels  .   .  .";    (emphasis  added) 

The  precise   language  of  the  first  paragraph  of  the 

first  substantive  count  in  the  case  at  bar  charges  the 

devising  of  the  scheme,  and  the  intention  to  devise  the 

scheme,  as  follows: 

"The  defendant,  Edgar  Robert  Errion,  also  known  as 
Bob  Errion,  Glen  R.  Munkers,  Alan  Wright,  Archie 
L.  Bones,  W.  W.  Lock,  Roland  L.  Montgomery, 
and  Howard  Martin,  devised  and  intended  to  devise 
a  scheme  and  artifice  to  defraud  and  for  obtaining 
money  and  property  from  purchasers  of  member- 
ships in  Mt.  Hood  Hardboard  and  Plywood  Co- 
operative, hereinafter  called  'purchasers,'  by  means 
of  false  and  fraudulent  pretenses,  representations, 
and   promises,   well   knowing   at  the  time  that  the 


pretenses,  representations,  and  promises  would  be 
false  when  made." 

Appellant  respectfully  submits  that  only  those 
charged  as  above  with  having  devised  or  intended  to 
devise  a  scheme  or  artifice  to  defraud  can  be  said  to  have 
combined  and  confederated  to  do  so.  Or,  to  put  it  con- 
versely and  with  reference  to  the  proof,  without  allega- 
tions of  fact  that  appellant  devised  and  intended  to 
devise  such  a  scheme,  it  was  not  possible  for  proof  to 
be  adduced  that  appellant  was  one  of  a  number  of  per- 
sons who  devised  and  intended  to  devise  such  a  scheme. 
The  indictment  in  the  case  at  bar  cannot  be  reconciled 
with  the  statement  of  the  Supreme  Court  in  the  Stokes 
case,  supra,  that  the  person  charged  with  the  substantive 
offense  must  have  devised  or  intended  to  devise  a  scheme 
or  artifice  to  defraud  and  that  a  conspiracy  count  must 
state  a  combination  between  the  defendants  (all  of  them) 
to  devise  a  scheme  or  artifice  to  defraud. 

*     *     ^     ;|j     * 

Of  course,  what  is  stated  in  the  Stokes  case,  supra, 
is  nothing  other  than  what  the  statutes  involved  require. 

The  Mail  Fraud  Statute,  18  USCA  Section  1341,  says 

the  criminal  is: 

"Whoever,  having  devised  or  intending  to  devise 
any  scheme  or  artifice  to  defraud  .  .  .  places  in  any 
post  office  or  authorized  depository  for  mail  mat- 
ter, any  matter  or  thing  whatever  to  be  sent  or 
delivered  by  the  Post  Office  Department  .  .  ."; 

and  the  Securities  Act,  Section  77q(a),  15  USCA,  says 
the  criminal  is: 

"Any  person  (who)  in  the  offer  or  sale  of  .  .  .  secur- 
ities ...  by  the  use  of  mails — 


1.  (Employs)  any  devise,  scheme  or  artifice  to 
defraud,   or 

2.  (Obtains)  money  ...  by  means  of  any 
untrue  statement  ...  or 

3.  (Engages  in)  any  .  .  .  practice  .  .  .  which 
operates  ...  as  a  fraud  or  deceit  upon  the 
purchaser." 

Admittedly,  there  can  be  no  distinction  in  guilt,  when 
a  substantive  offense  is  charged  under  either  of  these 
statutes,  between  the  one  who  devises  the  scheme  and 
the  one  who  aids  in  the  employment  of  the  scheme,  but 
the  crimes  to  be  charged,  if  they  are  to  be  found  guilty 
of  these  statutes,  are  the  crimes  denounced  by  these 
statutes.  The  indictment  must  charge  that  the  accused, 
having  devised  or  intending  to  decise  a  scheme  or  arti- 
fice to  defraud,  used  the  mails  in  the  course  thereof,  or 
that  he  employed  a  scheme  or  artifice  to  defraud  in  the 
sale  of  securities  by  the  use  of  the  mails. 

Turning  now  to  a  charge  of  conspiracy  to  effect  these 
offenses.  First,  a  charge  of  conspiracy  is  limited  to  a 
conspiracy  to  commit  an  offense  against  the  United 
States  (Section  371,  Title  18,  USCA:  "If  two  or  more 
persons  conspire  either  to  commit  an  offense  against 
the  United  States  .  .  .").  It  follows,  therefore,  that  the 
indictment  is  necessarily  limited  in  its  description  of 
the  substantive  offense  to  be  described  as  the  object  of 
the  conspiracy,  to  a  crime  denounced  by  a  substantive 
statute  of  the  United  States;  in  this  instance,  having 
devised  and  intending  to  devise  a  scheme  or  artifice  to 
defraud,  using  the  mails  in  the  course  thereof,  and  em- 
ploying a  scheme  or  artifice  to  defraud  in  the  sale  of 
securities  by  use  of  the  mails. 


The  conspiracy  count,   however,   of  this  indictment 

charges  that  appellant,   with  seven  others: 

"did  conspire,  combine,  confederate,  and  agree  with 
each  other  to  commit  the  following  crimes  .  .  . 
against  the  United   States: 

"violations  of  Section  1341  Title  18  ...  by  using  .  .  . 
the  mails  of  the  United  States  for  the  purpose  of 
executing  the  scheme  and  artifice  to  defraud  .  .  . 
described  in  the  first  count  of  this  indictment, 
which  is  here  and  now  realleged  and  incorporated 
by  reference;" 

"Violations  of  77q(a)  Title  15  .  .  .by  employing  said 
scheme  and  artifice  to  defraud  .  .  .  as  described  in 
the  preceding  counts  of  this  indictment  and  hereby 
incorporated  by  reference;"  (emphasis  added) 

(It  is  patent,  of  course,  that  a  mere  change  of  word- 
ing in  the  conspiracy  count,  when  it  charges  a  con- 
spiracy to  violate  Section  1341,  Title  18  USCA  "by 
using  and  intending  to  use  the  mails  of  the  United  States 
for  the  purpose  of  executing  the  scheme"  described  in 
the  previous  counts,  instead  of  charging  a  violation  of 
that  section  by  devising  and  intending  to  devise  a  scheme 
to  defraud  and  using  the  mails  in  tlie  course  thereof, 
cannot  and  does  not  alter  the  actual  nature  of  the  sub- 
stantive offense  as  denounced  by  the  substantive  statute 
that  must  be  found  as  the  object  of  the  conspiracy.) 

Now  then — precisely  what  is  incorporated  into  the 
foregoing  allegations  when  the  request  for  incorporation 
by  reference  is  obeyed? 

Appellant,  Errion,  Munkers,  Bones,  Lock,  Wright, 
Montgomery  and  Martin  are  charged  with  having  "con- 
spired, combined,   confederated,  and  agreed"   to  violate 
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Section  1341,  Title  18,  by  combining  to  devise  a  scheme 
and  using  it  to  defraud;  "that  is  to  say"  (to  borrow  from 
the  language  of  the  indictment  in  the  Stokes  case,  supra) 
Errion,  Munkers,  Bones,  Wright,  Lock,  Montgomery,  and 
Martin,  but  not  Appellant,  did  devise  and  intended  to 
devise  a  scheme  and  artifice  to  defraud  and  with  the 
intention  upon  their  part  that  the  mails  be  used;  the 
said  scheme  "to  be  carried  out"  by  Errion,  Munkers, 
Bones,  Wright,  Lock,  Montgomery,  and  Martin,  and 
not  Appellant,  making  various  representations  and  con- 
trolling a  corporation  and  having  it  engaged  in  trans- 
actions with  the  Cooperative  by  means  of  which  they 
could  siphon  off  large  sums  of  m.oney  to  their  benefit. 

Appellant,  Errion,  Munkers,  Bones,  Lock,  Mont- 
gomery, and  Martin  are  likev/ise  accused  of  having  "con- 
spired, combined,  confederated,  and  agreed"  to  violate 
Section  77q(a)  Title  15,  USCA,  by  combining  to  employ 
said  scheme  in  the  sale  of  securities  by  mail;  "that  is  to 
say,"  Errion,  Munkers,  Bones,  Wright,  Lock,  Martin,  and 
Montgomery,  but  not  Appellant,  having  devised  a 
scheme  and  artifice  to  defraud,  employed  said  scheme 
and  artifice  upon  purchasers  in  the  sale  of  memberships 
in  this  Cooperative  by  the  use  of  the  United  States 
mail  in  the  fashion  in  which  Errion,  Munkers,  Bones, 
Wright,  Lock,  Montgomery,  and  Martin  are  charged 
with  having  done  so  under  the  substantive  counts. 

The  contradiction  is  obvious. 

Contrast  tlie  language  of  the  indictment  in  the 
Stokes  case,  supra,  wherein  "the  said  defendants  con- 
spired, combined,  confederated,  and  agreed  together  in 


devising  and  intending  to  devise,  a  scheme  and  artifice 
to  defraud."  Try  as  one  may  one  cannot  make  the  con- 
spiracy count  in  the  case  at  bar  read  that  Errion,  Munk- 
ers,  Bones,  Lock,  Wright,  Montgomery,  Martin  and 
appellant,  combined,  confederated,  conspired,  and  agreed 
to  act  together  in  devising  and  intending  to  devise  a 
scheme  to  defraud,  based  upon  this  incorporation,  for 
according  to  the  incorporated  matter,  appellant  had  no 
part  in  devising  or  intending  to  devise  to  the  scheme. 

Try  as  one  may  (and  this  is  of  particular  importance 
because  the  Court  has  indicated  that  appellant's  con- 
nection with  scheme  was  in  its  employment)  one  cannot 
make  this  conspiracy  count  read  that  Errion,  Munkers, 
Lock,  Bones,  Wright,  Montgomery,  Martin  and  appel- 
lant, combined,  confederated,  conspired,  and  agreed  to 
employ  this  scheme  in  the  sale  of  securities  by  mail, 
based  upon  this  incorporation,  for  according  to  the 
incorporated  matter  appellant  is  not  said  to  have  had 
any  part  in  its  employment,  as  well  as  not  being  charged 
with  having  devised  it. 

Compare  appellant's  position  with  that  of  the  seven 
other  defendants,  who  are  properly  charged  v/ith  having 
^'conspired,  combined,  confederated,  and  agreed"  to  act 
together  in  devising  and  intending  to  devise  the  scheme 
and  artifice  to  defraud  that  each  of  them  is  charged 
with  having  devised  and  intended  to  devise  by  the  allega- 
tions of   the  substantive  counts. 

Appellant  does  not  believe  that  the  Court  is  in 
disagreement  with  her  when  she  asserts  that  the  con- 
spiracy count  must  set  forth  in  allegations  of  fact  the 
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object  and  purpose  of  the  conspiracy  so  that  a  court 
can  ascertain  that  this  object  was  the  violation  of  a 
Federal  Statute.  As  appellant  understands  this  Court's 
present  position,  it  is  that  the  incorporation  by  reference 
accomplished  this  purpose. 

But  does  it,  as  to  appellant? 

Perhaps  it  has  been  conceived  that  while  the  others 
might  be  charged  with  having  combined  in  devising  a 
scheme  to  defraud,  appellant  can  be  charged  with 
having  combined  with  them  to  carry  their  scheme  into 
effect.  Such  facts  might  support  a  conviction  for  con- 
spiracy when  the  latter  is  properly  charged,  but  there 
is  no  such  charge  in  itself.  According  to  the  statutes 
and  the  Stokes  case,  supra,  one  must  be  charged  with 
the  acts  constituting  the  conspiracy  as  a  whole  even 
though  one's  actions  may  only  be  a  part  in  effecting 
its  object,  and  the  charge  must  be  couched  as  personal 
acts  showing  an  equal  responsibility  for  an  intention  to 
accomplish  the  particular  substantive  offense  involved. 

This  indictment  wants  to  charge  appellant  with  equal 
responsibility  for  devising  this  scheme,  but  actually 
places  that  responsibility  elsewhere.  It  wants  to  charge 
appellant  with  equal  responsibility  for  emplo3/ing  the 
scheme  but  actually  places  that  responsibility  elsewhere. 

Is  not  the  nub  of  the  matter  this :  There  are  no  such 
things  as  acts  and  intent  showing  guilt  of  the  intention 
to  "conspire,  confederate,  combine,  and  agree"  to  commit 
a  substantive  offense,  independent  of  and  completely 
separate  from,  any  acts  or  intent  towards  accomplish- 
ment   of    the   substantive    offense.    Appellant    contends 
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there  is  no  such  thing  as  an  accused  who  has  "combined, 
confederated,  and  agreed"  to  employ  a  scheme  to  defraud 
if  the  allegations  of  fact  do  not  say  how  and  when  they 
personally  employed  it.  How  can  there  be  allegations 
of  fact  to  support  proof  otherwise?  Particularly,  when 
as  here,  the  combination  to  defraud  as  to  appellant's 
co-defendants  is  to  be  drawn  from  allegations  of  their 
individual   acts   of   fraud   alleged   as    coincident. 

Of  course,  appellant  must  acknowledge  that  this 
court  has  already  expressed  itself  as  being  of  a  similar 
view  when  it  has  so  far  upheld  appellant's  conviction 
upon  the  basis  that  the  evidence  showing  her  "connec- 
tion with  the  scheme"  was  sufficient  to  show  that  she 
was  one  of  the  "parties  to  a  conspiracy  to  defraud." 

But  are  there  allegations  of  fact  by  which  her 
^'connection  with  the  scheme"  was  alleged  against  her? 

The  court  has  referred  in  its  opinion  to  the  allegations 
of  the  substantive  counts  that  describe  the  use  by  the 
defendants  accused  thereby  of  a  corporation  known  as 
the  Davenport  Corporation. 

Of  course,  this  court  did  not  say  these  allegations 
of  fact  are  charged  against  appellant,  but  is  it  fair,  in 
this,  a  criminal  prosecution,  to  point  to  these  allegations 
of  the  substantive  counts  and  to  say  to  appellant  that 
she  should  have  been  able  to  deduce  therefrom  that  these 
acts  were  acts  charged  against  her  and  committed  upon 
her  part?  Can  an  issue  of  fact  of  criminal  responsibility 
upon  appellant's  part  truly  be  drawn  from  these  allega- 
tions? Off  hand,  for  example,  is  not  a  corporation  a 
separate  entity,   and  is  not  guilt  personal? 
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Was  she  really  supposed  to  conclude  that  while  under 
the  substantive  counts  her  co- conspirators  were  charged 
in  plain  English  with  controlling  this  corporation;  incor- 
poration of  this  allegation  into  the  conspiracy  count 
charged  her  with  controlling  it?  That  while  under  the 
substantive  counts  her  co-conspirators  alone  caused  the 
corporation  to  enter  into  a  contract  with  the  Cooperative, 
when  that  allegation  was  incorporated  into  the  con- 
spiracy count,  she  was  the  one  at  fault? 

li  there  were  no  conspiracy  count,  would  this  court 
countenance  appellant's  imprisonment  under  the  sub- 
stantive counts  as  they  are  charged?  That  is,  without 
her  being  an  accused  and  that  count  containing  on  its 
iace  no  allegations  of  tact  against  her?  What  magic 
enables  her  to  be  imprisoned  under  them  by  virtue  of 
their  incorporation  into  the  conspiracy  count? 

Must  it  not  be  acknowledged,  in  all  fairness,  that  con- 
trolling this  corporation  to  an  illegal  end  and  causing 
it  to  execute  a  contract  in  furtherance  of  a  scheme 
to  defraud  are  the  issues  of  wrongdoing  in  this  regard, 
and  that  they  are  not  charged  against  appellant? 

Are  we  not  ultimately  required  to  recognize  that  the 
allegations  of  the  substantive  counts  are  only  allega- 
tions of  fact  charged  against  those  charged  therein,  and 
that  even  when  incorporated  into  the  conspiracy  count 
they  can  be  no  different  than  they  are? 
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II. 

Appellant's  contentions  further  explained  in  the  light 
ol  the  Court's  comment  upon  them  in  its  opinion. 

This  court  in  its  opinion  states,  apropos  of  appel- 
lant's  arguments   concerning   this   indictment: 

"Appellant  seems  to  argue  that  because  she  was  not 
charged  with  any  offenses  in  the  first  twelve  counts 
of  the  indictment  that  she  was  therefore  acquitted 
of  those  charges  and  that  proof  of  the  facts  alleged 
therein  cannot  be  used  as  establishing  overt  acts 
of  the  conspirators." 

Since  this  is  not  what  appellant  intended  to  argue, 
she  wishes  to  respectfully  attempt  to  correct  this  im- 
pression. 

Her  argument  was  that  it  is  uniformly  recognized 
that  an  acquittal  upon  the  substantive  counts  and  a  con- 
viction upon  a  conspiracy  count  which  incorporates  the 
allegations  of  the  substantive  counts  to  provide  its  ma- 
terial allegations,  is  an  inconsistent  verdict,  whether  the 
acquittal  be  regarded  as  a  true  finding  of  fact  as  to  the 
substantive  counts  from  which  an  inference  of  guilt 
of  the  conspiracy  count  was  to  be  drawn,  and  controlling 
over  conviction  for  the  latter,  or  an  act  of  leniency  on 
the  part  of  the  jury  and  thus  not  a  true  finding  and 
not  so   controlling. 

Appellant  sought  to  establish  the  analogy  between 
this  inconsistency  and  the  indictment  in  the  case  at 
bar  where  appellant  is  not  charged  at  all  in  the  sub- 
stantive counts,  even  though,  in  like  fashion,  as  in  those 
cases,  the  conspiracy  count  relies  upon  the  substantive 
counts  for  its  material  allegations. 
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Can  appellant's  statement  that  the  conspiracy  count 
relies  upon  the  substantive  counts  for  "material  allega- 
tions" be  challenged? 

If  she  had  in  fact  been  charged  in  those  counts, 
and  acquitted  of  them,  this  court  would  have  pointed 
out,  as  it  has  done  in  analogous  cases  in  the  past,  that 
the  acquittal  v/as  no  more  than  an  act  of  leniency  on 
the  part  of  the  jury;  that  did  not  speak  their  true 
mind  as  to  her  innocence  of  the  facts  charged  therein 
as  shown  by  their  conviction  upon  the  conspiracy  count, 
and  that  therefore  the  acquittal  would  not  affect  the 
conviction. 

Does  not  an  accused  in  such  a  case  say  to  the 
Court:  "I  was  acquitted  of  the  substantive  counts  which 
charged  me  with  doing  those  acts  from  which  my  guilt 
of  the  conspiracy  counts  was  to  be  inferred,  and  there- 
fore no  such  inference  of  my  guilt  of  tlie  conspiracy 
count  can  be  made?" 

And  does  not  the  Court,  according  to  these  decisions, 
reply:  "It  is  true  that  in  order  to  find  you  guilty  of 
the  conspiracy  count  the  jury  had  to  conceive  of  your 
being  guilty  of  doing  the  acts  charged  against  you  in 
the  substantive  counts.  They  could  arrive  at  your  guilt 
of  the  conspiracy  count  in  no  fashion.  Therefore,  we 
hold  that  they  did  so  find,  their  express  finding  upon 
the  substative  counts  notv/ithstanding,  for  that  was 
an  act  of  leniency  they  were  not  empowered  to  exercise." 

Is  there  not  legitimate  cause,  therefore,  for  appellant 
to  say  to  this  court  that  since  she  was  not  charged  at 
all  in  the  substantive  counts,  that  therefore  there  were 
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no  facts  put  in  issue  from  which  her  guilt  of  conspiracy 
could  be  inferred?  Is  there  not  at  least  some  apparent 
merit  to  her  contention? 

At  least,  no  court  has  ever  stated  in  the  instance  of 
such  an  inconsistent  verdict;  "That  there  is  no  matter  of 
inconsistency  presented;  that  whether  the  accused  be 
found  guilty  or  innocent  of  the  substantive  counts  is 
completely  aside  from  the  matter  under  consideration; 
that  indeed,  it  makes  no  difference  whether  the  accused 
himself  is  even  charged  at  all  with  acts  toward  the 
accomplishment  of  a  substantive  offense,  it  being  suffi- 
cient only  that  somewhere  in  the  indictment  there  be  a 
description  of  a  substantive  offense  for  the  use  of  the 
conspiracy  count,  whether  it  be  described  as  the  acts  of 
others  than  the  accused  or  the  accused  in  fact  be  inno- 
cent thereof.  The  verdict  of  the  jury  embraces  all  things 
necessary  to  reach  that  verdict  and  once  a  verdict  has 
been  had,  the  actual  allegations  of  the  indictment  can 
be  said  to  pass  from  the  picture.  Only  the  practical  ques- 
tion remains:  Will  the  evidence  support  the  verdict? 
And  as  to  this,  because  of  the  very  nature  of  the  cause, 
a  great  deal  must  be  viewed  as  being  within  the  sound 
discretion  of  the  jury." 

This  is  not,  of  course,  what  the  Courts  have  said, 
either  in  these  cases  or  in  those  cases  cited  in  appellant's 
opening  brief  where  the  Courts,  including  this  one,  have 
held  that  the  facts  of  a  substantive  count  are  so  deeply 
and  genuinely  involved  in  a  conspiracy  count  as  to 
render  a  trial  and  acquittal  upon  a  substantive  offense 
res  ajudicata  as  to  the  facts  as  to  a  subsequent  indict- 
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ment  for  conspiracy  to  commit  that  substantive  offense, 
and  a  bar  to  such  subsequent  indictment. 

Therefore,  appellant  contended  that  the  allegations 
of  the  substantive  counts  set  forth  in  the  first  paragraph 
of  the  first  count,  which  describe  the  object  and  purpose 
of  any  alleged  conspiracy  to  be  covered  by  this  indict- 
ment, were  necessary  and  material  allegations  of  the 
conspiracy  count;  allegations  to  be  made,  as  such, 
against  any  accused  who  was  to  be  convicted  oi  a  con- 
spiracy to  effect  them.  It  was  only  in  a  secondary  fashion 
that  appellant  objected  to  proof  of  those  counts  as  overt 
acts;  that  is,  that  no  proof  of  such  overt  acts  upon 
the  part  of  her  co- conspirators  would  be  admissible 
against  her  until  a  conspiracy  agreement  had  first  been 
proven  upon  her  part.  Since  all  of  the  allegations  of  fact 
as  to  the  object  and  purpose  of  the  conspiracy  are  in 
the  substantive  counts,  and  since  proof  is  limited  to 
evidence  in  support  of  allegations  of  fact,  appellant 
contended  that  the  point  could  never  be  reached  under 
the  substantive  counts  at  which  it  could  be  said  a  con- 
spiracy could  be  said  to  exist  of  which  she  was  a  part 
and  at  which  proof  under  the  conspiracy  count  could 
be  adduced  of  any  overt  acts  of  her  alleged  co-conspira- 
tors set  forth  in  the  substantive  counts. 

It  is  stated  in  15  CJS,  Conspiracy,  Section  82,  page 

1114: 

"...  Charge  of  a  conspiracy  to  defraud  necessarily 
involves    a    combination    to   accomplish    a    fraud." 

This  is  a  truism  with  which  there  can  be  no  disagree- 
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ment.  Appellant,  Helen  A.  Davenport,  is  not  charged 
with  acts  showing  she  was  a  part  of  a  combination  to 
accomplish  a  fraud  by  these  allegations.  After  the  evi- 
dence is  in,  one  learns  that  the  accused  could  not  have 
controlled  the  Davenport  Corporation  except  by  con- 
trolling her,  and  that  they  could  not  have  caused  it 
to  execute  a  contract  with  the  Cooperative,  except  by 
obtaining  her  signature,  but  one  can  learn  nothing  at 
all  about  Helen  A.  Davenport  from  these  allegations  of 
the  indictment  themselves. 

In   U.   S.    V.   Falcone,   109   F.    2d   579,   at  page   581 

(Second  Circuit,  1940),  the  court  states: 

".  .  .  so  many  prosecutors  seek  to  sweep  within 
the  dragnet  of  conspiracy  all  those  who  have  been 
associated  in  any  degree  whatever  with  the  main 
offenders.  That  there  are  opportunities  of  great 
oppression  in  such  a  doctrine  is  very  plain,  and  it 
is  only  by  circumscribing  the  scope  of  such  all 
comprehensive  indictments  that  they  can  be  avoid- 
ed." 

A  prosecutor  may  have  his  regrets  that  he  did  not 
name  appellant  as  an  accused  in  the  first  substantive 
count  or  that  he  did  not  include  her  name  in  the  body 
of  that  count  by  stating  that  the  accused  therein  devised 
and  intended  to  devise  this  scheme  "together  with  one 
Helen  A.  Davenport,"  when,  with  hindsight,  he  views 
the  reaction  of  the  jury  to  his  evidence;  but  as  the 
allegations  of  this  indictment  nov/  read,  appellant  is  one 
being  swept  "within  the  dragnet  of  conspiracy"  as 
one  whose  association  with  the  "main  offenders"  is 
apparently  the  negative  inference  that  those  who  con- 
trolled  this   corporation  and   caused   it   to   perform   the 


18 

acts  alleged  (for  their  benefit)  must  have  had  either  the 
guilty  or  innocent  cooperation  of  the  unknown  persons 
who  were  this  Corporation's  officers  (if  they  were  other 
than  themselves),  to  accomplish  this.  This  circumstance 
renders  this  indictment  such  an  "all  comprehensive 
indictment"  as  to  be  staggering  in  its  oppression. 

Perhaps   this   is   a   helpful   view   of   the   matter.    In 

Deaton  v.   Commonwealth,   295   So.    169,   220  Ky.   343, 

the   Court  divides  the   indictment  into  two  parts,   one 

of  which   it   refers  to  as  the  accusatory  part,   and  the 

other  of  which  it  refers  to  as  the  descriptive  portion. 

The  crime  meant  to  be  charged  in  that  case,  as  here, 

was  criminal  conspiracy.   In   220   Ky.   at  page  345   the 

Court  quotes   the   indictment  as  follows: 

*'The  accusatory  language  of  the  indictment  says: 
'The  grand  jury  of  Perry  County,  in  the  name  and 
by  the  authority  of  the  Commonwealth  of  Ken- 
tucky, accuses  Matt  Deaton  and  James  Boggs  of 
the  crime  of  confederating,  committed  in  the  man- 
ner and  form  as  follovv^s,  to-wit:' 

The  court  then  cites  two  Kentucky  statutes  that 
parallel  the  intent  of  the  VI  Amendment  to  the  Con- 
stitution of  the  United  States  (  .  .  .  the  accused  shall 
enjoy  the  right  ...  to  be  informed  of  the  nature  and 
cause  of  the  accusation),  and  Rule  7  (c)  of  the  Federal 
Rules  of  Criminal  Procedure.  One  is  quoted  as  follows: 

"The  indictment  must  be  direct  and  certain  as 
regards   .   .   .   the  offense  charged." 

And  the  other  of  which  as  follows: 

"The  indictment  must  contain  ...  a  statement  of 
the   acts  constituting  the  offense,   in   ordinary  and 
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concise  language,  and  in  such  manner  as  to  enable 
a  person  of  common  understanding  to  know  what 
is  intended  ..." 

Upon  page   345,   the  Kentucky  court  states: 

"The  first  requirement  .  .  .  we  have  .  .  .  held  .  .  . 
to  be  the  accusatory  part  of  the  indictment,  which 
is  that  part  where  the  offense  is  named,  and  the 
second  requirement  should  appear  in  that  part  of 
the  indictment  designated  as  its  descriptive  part  .  .  . 
a  good  statement  of  the  offense  in  the  descriptive  part 
.  .  .  will  not  supply  the  failure  to  name  the  offense 
in  the  accusatory  part  .  .  .  and,  vice  versa,  a  correct 
naming  of  the  offense  in  the  accusatory  part  of  the 
indictment  will  not  supply  a  defective  statement 
of  the  acts  constituting  the  offense  in  its  descrip- 
tive   part." 

So  also  this  court  in  Elder  v.  U.  S.,  142  F.  2d  199, 

states    upon    page    200: 

"an  indictment  is  a  formal  accusation  of  a  person 
charging  that  he  has  committed  an  illegal  act 
which  is  denounced  by  the  sovereign  as  a  crime. 
It  must  indicate  the  crime  charged,  and  it  must 
contain  a  statement  of  the  essential  elements  of 
the  indicated  crime.  It  must  include  a  recital  of 
the  acts  alleged  to  constitute  the  offense  in  detail 
sufficient  to  bring  them  within  the  scope  of  the 
offense  and  sufficient  to  inform  the  accused  generally 
of  the  acts  attributed  to  him  and  the  time  of  their 
commission  so  that  he  may  adequately  defend 
against  the  charge  and  so  that  he  may  be  safe- 
guarded against  double  jeopardy."  (emphasis  added) 

Granted  that  the  indictment,  being  "in  the  usual 
form,"  properly  indicates  the  offense  as  charging  that  the 
nine  defendants  did  "conspire,  combine,  confederate, 
and  agree  with  each  other  to  commit  the  following 
crim.es  and  offenses  against  the  United  States:",  where 
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in  the  case  at  bar,  is  the  "descriptive  part"  of  the 
indictment  sufficient  "to  inform  the  (appellant)  gener- 
ally of  the  acts  attributed  to  (her)  and  the  time  of 
their  commission  so  that  she  may  adequately  defend 
against  the  charge?" 

If,  as  stated  in  Stokes  v.  U.  S.,  supra,  the  indictment 
must  state  a  combination  between  the  defendants  to  do 
the  three  things  requisite  to  constitute  the  substantive 
offense,  or,  if,  as  more  particularly  stated  in  15  CJS, 
Conspiracy,  supra,  the  charge  of  a  conspiracy  to  defraud 
necessarily  involves  a  combination  to  accomplish  a 
fraud,  where  are  the  allegations  of  fact  descriptive  of 
her  participation  in  a  combination  to  accomplish  a 
fraud? 

To  "combine,  confederate,  agree,  and  conspire"  may 
correctly  name  a  crime,  and  as  the  name  of  the  crime, 
it  may  be  the  ultimate  fact  to  be  proven,  just  as  murder, 
rape,  and  arson  are  likewise  both  the  name  of  a  crime 
and  the  name  of  the  ultimate  fact.  But  appellant  needs 
no  citation  of  authority  that  an  indictment  is  defective 
that  charges  only  that  the  accused  "committed  murder 
within  this  county  and  state,"  with  no  allegations  de- 
scriptive of  the  means  by  which  he  committed  the 
crime,  or  the  time  and  place  and  the  name  of  his  victim. 
Just  because  conspiracy  is  a  crime  that  means  the 
accused  operated  in  conjunction  with  others,  and  others 
are  likewise  accused  of  the  crime,  doesn't  mean  that 
the  accused's  own  crime  can  be  described  as  to  time, 
place,  object,  and  means,  completely  and  totally  in 
terms  of  the  acts  and  intent  of  those  others.  Somewhere, 
some  place,  the  indictment  must  set  forth  facts  descrip- 
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tive  of  the  accused's  own  personal  conduct  beyond  the 
mere  name  of  the  crime.  He  must  have  a  fair  opportun- 
ity to  defend  against  his  own  conduct  specified  against 
him. 

Please  do  not  say  to  appellant  that  it  was  alleged 
as  descriptive  of  the  acts  attributed  to  her  that  she 
caused  the  Davenport  Corporation  to  execute  a  contract 
by  means  of  which  large  sums  of  money  were  siphoned 
off  to  her  benefit,  or  that  the  indictment  alleged  that  she 
arranged  for  purchase  of  real  property  in  that  corporate 
name  and  later  resold  it  to  the  Cooperative  at  a  large 
profit   to   herself   and   her  corporation. 

Had  such  accusations  been  made  by  the  indictment 
she  could  have  defended  against  them  by  producing 
the  witnesses  for  the  prosecution  who  were  in  fact  pro- 
duced for  the  purpose  of  supporting  the  allegations  that 
this  contract  was  caused  to  be  executed  by  others  than 
herself  and  that  the  moneys  paid  pursuant  thereto  were 
delivered  to  and  received  by  others  than  herself.  She 
could  also  have  offered  the  testimony  the  Government 
offered  that  her  participation  in  the  real  property  trans- 
action was  mechanical  only.  If  she  had  been  accused 
in  the  substantive  counts,  and  the  proof  thereof  had 
to  be  interpreted  as  set  forth  in  the  allegations  of 
ultimate  fact  now  appearing  in  the  substantive  counts 
as  they  are  (i.e.,  that  Errion,  Munkers,  Lock,  Bones, 
Wright,  Montgomery,  and  Martin  v/ere  the  ones  who 
controlled  this  corporation,  and  that  Errion,  Munkers, 
Lock,  Bones,  Wright,  Montgomery  and  Martin  v/ere 
the   ones   who   caused  it   to  execute   this  contract,   who 
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caused  it  to  siphon  off  sums  of  money  for  their  benefit, 
etc.),  she  could  have  moved  for  acquittal  upon  those 
charges  upon  the  ground  that  the  evidence  was  either 
equivocal  or  contrary  to  her  guilt,  and  that  a  conviction 
based  thereupon  would  either  be  contrary  to  the  evi- 
dence, or  based  upon  speculation  only. 

In  any  event,  her  Counsel  could  have  argued  to  the 
jury  that  she  was  innocent  of  these  substantive  counts 
upon  the  basis  of  such  testimony  so  as  to  obtain  their 
conclusion  that  she  was  not  guilty  of  those  counts  for 
its  important  worth  in  considering  whether  or  not  she 
could  be  said  to  be  guilty  of  the  conspiracy  count. 

Can  she  possibly  be  said  to  have  had  a  fair  trial 
otherwise? 

Perhaps  the  court  feels  that  the  jury  would  still 
have  convicted  her,  but  at  least,  when  the  jury  entered 
the  jury  room,  they  would  not  have  commenced  their 
deliberations  as  to  her  upon  the  premise  that  it  could 
be  conceded  that  she  was  not  charged  with  acts  of 
participation  leading  to  conviction  of  the  substantive 
counts  as  such,  and  that  even  such  a  view  of  her  partici- 
pation in  the  conspiracy  could  be  taken  as  thai  her 
co-conspirators  were  the  only  ones  criminally  responsible 
for  what  she  did  in  furtherance  of  their  accomplishment 
of  the  substantive  offenses,  but  that  she  could  still  some- 
how be  found  guilty  of  being  a  "conspirator"  or  they 
would  not  have  been  asked  to  pass  upon  her  guilt  as  a 
"conspirator." 
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III. 

It  is  undeniable  that  appellant  is  not  charged  by  this 
indictment  in  precisely  the  same  fashion  as  her  co-defendants. 
The  issue  thus  presented  is  one  of  the  utmost  importance  to 
the  law  of  conspiracy  and  to  criminal  jurisprudence  generally. 

There  are  certainly  only  two  ways  in  which  the 
crime  of  conspiracy  can  be  proven:  either  by  direct 
evidence  or  by  indirect  evidenct.  Direct  evidence  would 
consist  of  oral  or  written  testimony  of  the  accused's 
agreement  to  participate  in  the  commission  of  an  offense. 
Indirect  evidence  consists  of  his  actual  participation 
in  an  offense  from  which  an  inference  of  his  agreement 
can  be  drawn.  Indeed,  this  Court,  as  has  already  been 
pointed  out,  has  so  far  sustained  appellant's  conviction 
upon  the  basis  of  evidence  showing  her  "connection  with 
the  scheme." 

Appellant  stands  upon  the  proposition  that  her 
"connection  with  the  scheme"  was  neither  properly  nor 
adequately  alleged  in  allegations  of  fact  charged  against 
her,   or  even  alleged  at  all. 

The  matter  presented  is  one  of  the  utmost  import- 
ance to  criminal  jurisprudence.  If  appellant  can  be  con- 
victed of  conspiracy  upon  proof  adduced  in  the  course 
of  evidence  being  submitted  to  the  jury  to  prove 
allegations  of  facts  charging  others  with  having  devised 
and  intended  to  devise  such  a  scheme,  a  new  doctrine  in 
the  law  of  conspiracy  will  be  introduced. 

In  Krulewitch  v.  U.  S.,  336  U.S.  440,  69  S.  Ct.  716, 
93  L.  Ed.  790,  Mr.  Justice  Jackson  states  in  the  first 
paragraph  of  his  concurring  opinion  as  follows: 
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"This  case  illustrates  a  present  drift  in  the  federal 
law  of  conspiracy  which  warrants  some  further 
comments  because  it  is  characteristic  of  the  long 
evolution  of  that  elastic,  sprawling,  and  pervasive 
offense.  Its  history  exemplifies  the  'tendency  of  a 
principle  to  expand  itself  to  the  limit  of  its  logic' 
The  unavailing  protests  of  courts  against  the  grow- 
ing habit  to  indict  for  conspiracy  in  lieu  of  prose- 
cuting for  the  substantive  offense  itself,  or  in  addi- 
tion thereto,  suggests  that  loose  practice  as  to  this 
offense  constitutes  a  serious  threat  to  fairness  in  our 
administration   of  justice." 

Upon  page  449: 

".  .  .  even  when  appropriately  invoked,  the  loose- 
ness and  pliability  of  the  doctrine  present  inherent 
dangers  which  should  be  in  the  background  of 
judicial  thought  wherever  it  is  sought  to  extend 
the  doctrine  to  meet  the  exigencies  of  a  particular 
case." 

And  upon  page  454: 

"A  co-defendant  in  a  conspiracy  trial  occupies  an 
uneasy  seat.  There  generally  will  be  evidence  of 
wrongdoing  by  somebody.  It  is  difficult  for  the 
individual  to  make  his  own  case  stand  on  its  own 
merits  in  the  minds  of  jurors  who  are  ready  to 
believe  that  birds  of  a  feather  are  flocked  together." 

Upon  page  446  there  is  cited  the  report  of  the  Confer- 
ence of  Senior  Circuit  Judges,  presided  over  by  Chief 
Justice  Taft,  in  1925,  as  follows: 

"We  note  the  prevalent  use  of  conspiracy  indict- 
ments for  converting  a  joint  misdemeanor  into  a 
felony;  and  we  express  our  conviction  that  both  for 
this  purpose  and  for  the  purpose — or  at  least  with 
the  effect — of  bringing  in  much  improper  evidence, 
the  conspiracy  statute  is  being  much  abused. 

"Although   in   a   particular   case   there   may   be   no 
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preconcert  of  plan  excepting  that  necessarily  in- 
herent in  mere  joint  action,  it  is  difficult  to  exclude 
that  situation  from  the  established  definitions  of 
conspiracy;  ..." 

Appellant  respectfully  submits  that  every  fault  re- 
ferred to  by  Mr.  Justice  Jackson  and  the  report  of  this 
conference  is  embraced  in  the  cause  at  bar. 

The  "uneasy  seat"  of  the  co-conspirator  is  extended 
in  this  cause  to  the  indictment  itself.  Here,  appellant 
does  not  merely  sit  by  while  evidence  is  adduced  of 
the  acts  of  others  in  order  to  color  her  own  acts  openly 
alleged  against  her;  she  must  sit  by  while  evidence  is 
adduced  of  the  acts  of  others  offered  to  prove  allegations 
of  fact  made  against  others  in  the  first  instance  and 
purporting  to  cover  the  whole  crime;  the  existence  of  a 
conspiracy,  its  object,  those  parties  to  it  and  the  acts 
they  committed  from  which  their  intent  to  combine  to 
commit  a  wrongdoing  is  to  be  inferred;  which,  when 
proven  against  those  so  charged  are  then  supposedly 
proven  against  her. 

In  the  Krulewitch  case,  supra,  conviction  was  reversed 
because  there  was  admitted  into  evidence  a  conversation 
between  the  accused's  alleged  co- conspirator  and  a  com- 
plaining witnss  that  was  in  the  nature  of  an  admission 
against  interest  but  that  occurred  after  the  accused 
was  indicted  and  long  after  it  had  to  be  acknowledged 
that  the  conspiracy,  if  any  had  ever  existed,  had  term- 
inated. 

What  can  be  said  of  appellant's  position  in  this  trial? 
What  is  to  be  said  of  the  evidence  admitted  to  prove 
that  Errion,  Munkers,  Wright,  Bones,  Lock,  Montgom- 
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ery,  and  Martin  devised  and  intended  to  devise,  and 
to  employ,  a  scheme  and  artifice  to  defraud  in  the  fashion 
that  their  acts  and  intent  are  described  in  the  allegations 
of   the    first   paragraph   of   the   first  substantive   count? 

Was  it  evidence  against  appellant  when  introduced? 
Certainly  not  as  such.  If  not,  v/hen  did  it  later  becom.e 
evidence  admissible  against  her?  How  was  the  evidence 
adduced  under  the  substantive  counts  that  those  defend- 
ants devised  such  a  scheme  "linked  up"  with  itself  under 
the  conspiracy  count  so  as  to  be  expanded  to  embrace 
appellant?  As  it  was  introduced,  it  was  effective  to  prove, 
against  those  accused  in  the  substantive  counts,  that 
they  combined,  confederated,  and  agreed  as  alleged  in 
the  conspiracy  count,  to  act  and  perform  as  was  proven 
against  them  under  the  allegations  charged  against  them 
in  the  substantive  counts;  and  indiscriminately,  whether 
that  evidence  showed  they  were  responsible  upon  the 
substantive  counts  either  for  actually  having  devised 
this  scheme  and  having  supervised  carrying  it  into  effect 
(Errion)  or  upon  the  basis  that  they  only  subsequently 
participated  in  its  employment  (Martin) ;  but  what 
allegations  of  fact  could  be  proven  against  appellant  as 
these  allegations  of  fact  against  her  co-defendants  were 
being  proven? 

That  she  "combined,  confederated,  and  agreed?" 
This  may  be  the  assertion  of  the  conspiracy  count,  but 
by  what  acts  alleged  and  proven  against  her,  and  against 
which  she  had  opportunity  to  defend,  in  like  fashion 
that  acts  were  alleged  and  proven  against  her  co-defend- 
ants under  the  substantive  counts  against  which  they 
had  the  opportunity  to  defend? 
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It  is  a  physical  fact,  a  matter  of  plain  English,  that 
this  indictment  charges  appellant  differently  than  her 
co-defendants.  As  to  each  of  the  others,  the  incorporation 
by  reference  requested  by  the  conspiracy  count  in- 
corporates allegations  couched  as  acts  of  their  own  and 
of  one  another.  As  to  appellant,  the  incorporation 
incorporates  allegations  couched  only  as  the  acts  of 
her   alleged    co-conspirators. 

It  is  logically  impossible  that  this  difference  be  no 
difference.  There  must  be  some  necessary  purpose  served 
by  the  incorporation  of  these  allegations  or  they  would 
not  have  been  incorporated.  The  incorporation  cannot 
possibly  serve  that  purpose  as  to  appellant  in  precisely 
the  same  iashion  as  it  does   the  others. 

It  may  be  contended  that  they  serve  that  purpose 
in  a  suiiicent  fashion  but  it  cannot  possibly  be  con- 
tended that  they  serve  it  in  the  same  fashion. 

To  determine  whether  or  not  they  do  in  fact  serve 
that  purpose  in  a  sufficient  fashion,  two  things  are  to  be 
ascertained:  First,  the  purpose  served  as  to  appellant's 
co-defendants  and  second,  the  fashion  in  which  this 
purpose  is  then  served  as  to  appellant.  The  purpose 
served  as  to  her  co-defendants  was  not  merely  to  set 
forth  overt  acts,  which  could  be  attributed  to  any 
co-conspirator  once  the  conspiracy  was  established.  It 
was  meant  to  incorporate  the  facts  from  which  the 
existence  of  the  conspiracy  itself  was  to  be  established; 
the  personal  acts  of  each  of  the  accused  from  which  it 
could  be  inferred  that  a  crime  was  intended  to  be 
committed  by  those  acts  and  from  which  it  could  be 
further  inferred  for  the  purpose  of  the  conspiracy  count. 
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that  each  person  so  accused  had  necessarily  combined 
with  the  others  equally  accused  so  as  to  effect  a  com- 
bination of  the  whole  to  accomplish  the  same.  After 
all,  each  can  be  imprisoned  only  for  his  own  crime. 
The  conspiracy  count  incorporates  the  allegations  of 
fact  of  the  substantive  counts  so  that  there  can  appear 
in  the  conspiracy  count  the  personal,  individual  acts 
showing  an  intent  to  devise  a  scheme  to  defraud  and 
to  employ  it  in  the  manner  described,  charge  as  such, 
upon  the  part  of  each  person  accused  under  the  conspir- 
acy count  of  having  done  the  same  in  combination, 
confederation,  conspiracy,  and  agreement  with  others, 
so  that  he  can  be  found  guilty  of  a  crime  he  personally 
committed  and  charged  as  such  against  him. 

The  difference  between  the  fashion  in  which  this 
incorporation  serves  to  fulfill  that  purpose  for  appellant's 
co-conspirators  and  the  fashion  in  which  it  purports  to 
fill  that  purpose  as  to  appellant,  is  that  there  do  not 
appear  in  the  conspiracy  count  by  virtue  of  this  incor- 
poration by  reference,  equal  personal  acts  as  to  appel- 
lant, as  there  are  to  the  others,  showing  an  intention  to 
devise  such  a  scheme  and  to  carry  it  into  effect. 

If  this  incorporation  by  reference  was  not  meant 
to  supply  such  allegations  as  to  the  alleged  co-conspira- 
tors, what  was  its  purpose?  Certainly  not  merely  to 
supply  overt  acts,  for  the  courts  have  held  many  times 
that  there  is  a  distinction  between  overt  acts  and  the 
allegations  of  the  object  and  purpose  of  the  conspiracy. 
The  accused's  agreement  is  his  crime,  described  in  terms 
of  the  accused's  acts  and  intent  to  combine,  confeder- 
ate,   agree    and    conspire    to    accomplish    a    substantive 
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offense.  In  t±ie  final  analysis,  each  co-conspirator  must 
be   found  guilty  of  his  own  crime. 

Grant  only  that  appellant's  "connection  with  the 
scheme"  had  to  be  alleged  in  allegations  of  fact  charged 
against  her,  even  if  only  in  the  broad  form  of  having 
her  included  as  an  accused  in  the  first  paragraph  of  the 
first  substantive  count,  or  in  the  particular  form  of 
having  her  charged  with  particular  acts  of  wrongdoing 
by  name  therein,  and  it  is  apparent  that  there  are  no 
such  allegations  of  fact  contained  in  this  indictment. 

Deny  that  her  ''connection  with  the  scheme"  need 
be  alleged  and  the  floodgate  is  opened.  Anyone  can 
be  tacked  onto  a  conspiracy  count,  like  an  afterthought; 
their's  not  to  fight  the  open  battle  that  they  committed 
no  acts  towards  accomplishing  a  substantive  offense  in 
combination  with  others,  for  there  are  no  allegations  of 
fact  charging  them  with  acts  towards  the  accomplish- 
ment of  the  substantive  offense;  their's  only  to  wait  till 
the  prosecution  has  rested  for  opportunity  to  prove 
that  they  did  not  "combine,  confederate,  agree,  and 
conspire"  concerning  the  substantive  offense  of  others; 
whatever  that  may  be  to  the  accused,  to  the  jury,  and  to 
the  court,  under  evidence  adduced  in  the  absence  of 
such  allegations  against  the  accused  and  in  the  presence 
of  such  allegations  against  others. 

This,  appellant  respectfully  petitions  the  court,  is 
not  in  accord  with  American  justice. 

Respectfully  submitted, 

David  M.  Spiegel, 

Attorney    for   Appellant. 
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Introduction 

The  Government's  Brief  makes  no  attempt  to  come 
to  grips  with  the  propositions  advanced  in  appellant's 
brief.  It  sets  forth  the  indictment,  but  does  not  comment 
upon  the  actual  allegations  of  fact  it  contains.  The 
Government  avoids  altogether,  either  in  argument  or 
propositions  of  law,  answering  that  which  appellant 
charges  as  a  basic  flaw;  that  the  only  allegations  of 
fact  appear  in  the  first  paragraph  of  the  first  substantive 
count  where  they  are  charged  as  the  acts  of  appellant's 


co-defendants,  with  the  obvious  result  that  when  these 
allegations  are  incorporated  into  the  conspiracy  count 
as  its  allegations  of  fact,  the  Government  intends  to 
prove  appellant's  crime  by  the  deeds  of  her  co-defend- 
ants. 

Whether  consciously  or  not,  the  Government's  brief 
is  a  bold  use  of  an  old  technique  of  debate:  If  you  can 
think  of  no  real  answer  to  an  argument  advanced  by 
your  opponent,  ignore  the  point  and  shift  the  contro- 
versy to  some  other  ground.  Of  all  the  cases  cited  by 
appellant,  for  example,  and  though  the  number  of  cases 
cited  by  the  Government  is  nearly  half  again  as  many, 
the  Government  comments  upon  only  two  of  them, 
Niiro  V.  U.S.,  170  Fed.  2d  624;  and  Walker  v.  U.S., 
93  Fed.  2d  383,  and  these  only  in  a  footnote  and  in 
connection  with  appellant's  Assignment  of  Error  No.  V, 
that  it  was  error  for  the  trial  court  to  inform  the  jury 
that  the  defendants  Errion  and  Montgomery  had  plead- 
ed guilty. 

Upon  page  38  of  its  brief  the  Government  states: 

"It  is  difficut  to  ascertain  the  exact  nature  of 
appellant's  complaint  with  respect  to  the  Govern- 
ment's indictment." 

Appellant  has  carefully  reviewed  the  contents  of  her 
opening  brief.  She  has  concluded  that  she  need  not 
consent  to  being  labelled  incoherent.  Further,  from  the 
contents  of  the  Government's  brief,  it  would  seem  that 
the  Government  has  not  really  had  any  difficulty  in 
ascertaining  the  exact  nature  of  appellant's  complaint; 
it  has  only  been  at  a  loss  to  ascertain  an  answer  to  it. 


The  Government's  re-arrangement  of  the  order  of 
appellant's  points  is  far  too  obvious.  The  effort  to  con- 
centrate upon  the  evidence  and  ignore  the  allegations  of 
fact  under  which  it  was  adduced  is  patent. 

Let  us  keep  clearly  in  mind  that  Paragraph  I  of 
Count  I  charges  the  defendants  Errion,  Munkers,  Wright, 
Bones,  Locke,  Montgomery  and  Martin  with  having 
devised  and  intended  to  devise  a  scheme  and  artifice 
to  defraud  and  that  each  and  every  allegation  of  the 
description  of  that  scheme  are  described  as  the  acts 
and  deeds  of  these  defendants  alone.  These  defendants 
alone  are  charged  with  control  of  the  Davenport  Cor- 
poration, and  in  this  indictment,  none  others;  they 
alone  are  charged  with  having  caused  it  to  enter  into 
a  contract  with  Mt.  Hood  by  means  of  which  they  con- 
verted a  large  portion  of  the  moneys  received  for  mem- 
berships to  their  use;  they  alone  are  charged  with 
having  used  it  to  resell  to  the  cooperative  at  a  profit 
to  themselves,  real  property  purchased  in  the  first 
instance  with  the  cooperative's  own  money  and  through 
its   own  personnel. 

Helen  A.  Davenport  is  not  mentioned. 

Let  us  abide  by  these  allegations  of  fact  and  not 
insert  therein  that  these  defendants  "together  with  one 
Helen  A.  Davenport"  devised  this  scheme,  or  that  these 
defendants  "together  with  one  Helen  A.  Davenport" 
caused  the  Davenport  Corporation  to  enter  into  this 
contract,  etc. 

With   this    reminder,    we    can   quickly   appraise    the 


merit    of    the    Government's    brief    by    considering    the 
language  of  its  various  headings. 

I. 

The  Government's  first  argument  is  titled;  "The 
evidence  clearly  established  a  scheme  to  defraud  and 
fraud  in  the  sale  of  securities  and  appellant's  willful 
participation  in  a  conspiracy  to  commit  those  crimes." 

Patently,  any  evidence  adduced  to  establish  a  scheme 
to  defraud  and  fraud  in  the  sale  of  securities  was  ad- 
duced under  the  allegations  of  the  substantive  counts, 
there  being  no  other  allegations  of  fact  in  the  indict- 
ment. This  scheme  is  not  appellant's  scheme,  nor  is  this 
fraud  appellant's  fraud,  for  those  allegations  make  no 
mention   of  appellant. 

The  Government's  assertion  that  the  evidence  estab- 
lished appellant's  willful  "participation  in  a  conspiracy 
to  commit  those  crimes,"  is  a  mere  rhetorical  flourish. 
It  is  without  any  foundation  whatsoever  when  the  evi- 
dence is  viewed  in  the  light  of  the  allegations  of  fact 
under  which  it  was  adduced  and  which  it  was  intended  to 
prove. 

The  subdivisions  of  this  argument,  the  steps  by  which 
the  Government  intends  to  establish  the  foregoing,  are 
as  follows: 

Subdivision  A  is  that  the  "substantive  offenses"  were 
conclusively  proven.  Assuming  that  they  were,  all  that 
has  been  proven  is  that  appellant's  co-defendants  were 
guilty  of  the  crimes  charged  against  them  in  the  sub- 
stantive counts. 


But  let  appellant  emphasize  what  the  Government 
desires  to  establish  here  as  its  first  link  in  the  chain  of 
her  guilt:  That  Errion,  Munkers,  Wright,  Bones,  Locke, 
Montgomery  and  Martin  are  guilty  of  their  crimes  as 
charged  in  the  substantive  counts. 

But  note  what  occurs  next.  Since  the  Government 
has  been  unable  to  start  with  the  assertion  that  appel- 
lant's participation  in  the  substantive  offenses  was  con- 
clusively proven,  the  acts  constituting  participation  in 
a  "conspiracy"  must  be  made  to  appear  to  be  acts  al- 
together different  than  acts  constituting  participation 
in  a  joint  substantive  offense. 

Thus,  Subdivision  B  of  the  Government's  argu- 
ment is  that  appellant's  '* participation  in  the  conspiracy 
to  commit  the  substantive  crimes  was  established  by 
the  evidence."* 

The  "conspiracy"  of  which  the  Government  speaks 
is  patently  not  the  "conspiracy"  of  which  the  law 
speaks.  The  conspiracy  of  which  the  latter  speaks  is  a 
partnership  in  criminal  purpose.  By  definition,  agreeing 
to  participate  in  a  substantive  offense  is  the  subject 
matter  of  its  conspiracy  agreement  and  an  inference 
can  be  drawn  that  an  accused  has  participated  in  such 


*  How  much  more  harmonious  with  the  law,  but  not  the 
facts,  would  have  been  the  assertion  that  appellant's  participation 
in  the  substantive  crimes  was  sufficient  to  establish  her  participa- 
tion in  a  conspiracy!  Amongst  the  many  other  propositions 
advanced  in  appellant's  brief  and  ignored  by  the  Government 
is  that  this  is  very  clearly  the  fashion  in  which  the  jury  was  to 
infer  the  guilt  of  appellant's  co-defendants  of  the  conspiracy 
count — and  that  by  virtue  of  the  nature  of  the  evidence  this 
was  the  only  fashion  in  which  guilt  of  this  count  was  to  be 
established   in   this   cause. 


an  agreement  from  proof  that  he  has  participated  in  a 
joint  substantive  crime. 

It  is  self-evident  that  the  fact  that  appellant  was 
neither  charged  as  an  accused  in  the  substantive  counts 
nor  named  as  an  actor  in  the  body  of  those  counts,  was 
an  insuperable  obstacle  to  her  conviction  upon  the  con- 
spiracy count  under  the  theory  upon  which  this  latter 
count  was  prosecuted  in  this  cause.  It  prevented  an  in- 
ference of  her  participation  in  a  conspiracy  agreement 
being  drawn  from  such  proof. 

It  is  obvious  that  we  are  now  chasing  a  will-of-the- 
wisp,  but  turn  to  Subdivision  1  of  Part  B  of  the  Govern- 
ment's argument  to  see  how  far  afield  we  are  drawn. 
This  subdivision  is  labelled;  ''Background  of  appellant's 
association  with  Errion."  The  Government  seeks  to  es- 
tablish, as  its  second  link  (the  first  was  that  her  co- 
defendants  were  guilty  of  their  crimes),  that  appellant 
knew  or  should  have  known  from  past  association  with 
Errion  that  the  man  was  a  swindler.  As  it  set  forth 
earlier;  "as  the  evidence  in  the  record  will  show,  appel- 
lant well  knew  Errion' s  evil  reputation,"  (Government's 
Brief,  page  15).  Or,  as  appellant  herself  has  stated  in 
her  own  brief,  she  was  included  as  an  accused  in  this 
cause  because  of  what  she  should  have  known  about 
Errion,  and  not  because  any  proof  existed  that  she  had 
knowledge   of  his   particular  scheme. 

And  note  this,  as  characteristic  of  the  "case"  against 
appellant:  while  what  appellant  should  have  known 
of  the  character  of  Errion  from  her  past  contact  with  the 
man  is  the  first  argument  that  comes  to  the  Govern- 


ment's  lips,  the  evidence  adduced  of  her  past  contact 
with  him  only  appears  in  her  own  testimony  in  her 
"defense."  Note  the  references  to  the  Transcript  in  this 
portion  of  the  Government's  brief.  They  are  all  to 
appellant's  own  testimony  and  none  are  to  the  Gov- 
ernment's case  in  chief.*  As  appellant  has  pointed  out 
in  her  brief,  in  its  case  in  chief  the  Government  only 
sought  to  prove  the  allegations  of  the  substantive  counts. 
Appellant's  'prosecution"  under  the  conspiracy  count 
never  began  until  after  the  Government  rested!  Witness 
now  how  the  Government  advances  as  the  first  step  in 
its  case  against  appellant,  after  the  guilt  of  her  co- 
defendants,  evidence  that  was  not  received  in  the  cause 
until  after  that  time.  Appellant's  ''prosecution"  thus 
consisted  of  nothing  more  nor  less  than  of  questioning 
appellant  to  see  whether  or  not  in  hindsight  the  allega- 
tions of  the  substantive  counts,  already  proven  in  one 
fashion  (as  alleged)  should  have  been  worded  differently 
so  as  to  have  included,  and  not  excluded,  blame  upon 
appellant  for  the  wrongdoing  described  therein. 

Now  note  subdivision  2  of  this  argument.  It  is 
headed  "Participation  by  Appellant  and  Davenport  Cor- 
poration in  the  Mt.  Hood  Scheme."  What  can  be  con- 
sidered under  such  a  heading  other  than  the  use  of 
appellant  and/or  the  Davenport  Corporation  (which, 
by  the  way,  is  not  a  named  defendant)  in  the  scheme 
set  forth  in  the  substantive  counts  so  as  to  ascertain 
whether  or  not  the  allegations  of  fact  set  forth  in  those 


*  And  what  was  that  "past  contact"?  Errion  mulcted  her  of  an 
unstated  amount  in  the  "oyster  bed  fiasco"  and  of  $30,000.00  on 
the  "Duniway  judgment"  (Government  Brief,  page  18). 
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counts  have  been  proven  against  the  defendants  charged 
therein? 

Let  us  note  some  of  the  details  of  evidence  seized 
upon  by  the  Government  to  see  how  true  this  has  to  be. 
The  Government  makes  reference  to  a  ''steady  con- 
cealment of  his  (Errion's)  identity  with  this  promotion." 
The  charge  that  the  Davenport  Corporation  was  used  as 
a  cloak  to  hide  Errion's  connection  with  this  enterprise 
is  hindsight  only.  When  the  S.E.C.  began  investigating 
Errion's  connection  with  this  venture,  any  step  that 
might  possibly  have  had  the  effect  of  separating  him 
from  it  became  suspect  as  having  been  taken  by  him 
for  just  that  purpose.  It  is  impossible,  however,  to 
judge  this  man's  conduct  by  the  standards  of  a  rational 
person.  That  he  thought  of  the  Davenport  Corporation 
as  a  means  of  secrecy,  is  contradicted  by  the  fact  that 
at  all  times  he  dealt  openly  and  for  himself  with  reputa- 
ble counsel  (of  whom  anyone  could  have  made  inquiry), 
the  incorporators,  and  the  directors  and  management  of 
the  cooperative  after  it  had  organized  itself  from  among 
its  membership. 

Consider  the  matter  of  copyright  imprint.  This  was 
something  done  by  Errion  solely  to  gull  appellant.  Note 
how  appellant  speaks  of  them;  she  not  only  assumes 
that  they  had  value,  but  that  their  value  will  be 
immediately  apparent  to  her  listeners  at  this  trial  (Tr. 
1283-1430).  Examine  the  material  itself  and  it  is  obvious 
that  these  copyrights  were  worthless.  What  isn't  in 
public  domain  can  be  equalled  by  any  competent  adver- 
tising firm! 


Does  the  Government  seriously  contend  that  al- 
though salesmen  of  the  Forest  Products  Company  were 
selling  these  memberships  by  personal  contact  with 
prospective  purchasers,  that  the  latter  might  have  desired 
to  withdraw  into  a  corner  to  search  for  the  copyright 
imprint  on  this  printed  material  and  have  elected  to 
believe  that  whoever  copyrighted  it,  was  behind  its  rep- 
resentations? Does  the  Government  seriously  contend 
that  this  imprint  would  conjure  up  to  a  total  stranger 
to  appellant  and  her  corporation  her  image,  identity  and 
standing  in  the  community,  as  against  the  image  of  a 
printing  firm  headed  by  a  man  named  Davenport,  or 
located  in  Davenport,  Iowa?  There  is  not  the  slightest 
evidence  whatsoever  that  appellant's  name  or  standing 
was  ever  used  to  influence  prospective  members  to  buy 
these  memberships,  let  alone  evidence  that  these  copy- 
right imprints  were  ever  explained  towards  that  end  to  a 
prospective  member. 

Upon  page  26  of  its  brief,  the  Government  sums  up 
a  number  of  items  of  evidence  as  "also  illuminating  of 
appellant's  relationship  to  co- conspirators  Errion,  Locke 
and  Munkers."  Under  the  actual  allegations  of  fact  of 
the  substantive  counts,  they  are  equally  illuminating  of 
the  relationship  of  Errion,  Locke  and  Munkers  to  ap- 
pellant, when  considering  whether  or  not  these  allega- 
tions have  been  proven  against  them. 

Upon  this  same  page  the  Government  states,  ''Her 
testimony  regarding  this  transaction  gives  the  lie  to  her 
pretense  that  her  interest  in  Davenport  Corporation 
bank  account  was  merely  a  clerical  one  for  the  conveni- 
ence of  Errion."  Upon  what  basis  does  the  Government 
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use  such  language?  It  is  the  Government's  own  allega- 
tion of  fact  that  the  Davenport  Corporation  had  only  a 
clerical  interest  in  the  moneys  swindled  from  the  mem- 
bers by  the  defendants  charged  in  the  substantive 
counts. 

The  Government  here  spends  a  number  of  pages  of 
its  brief  arguing  contrary  to  its  own  allegations  of  fact 
as  proven  by  the  testimony  of  its  witnesses  Piatt  and 
Samuels  in  its  case  in  chief;  i.e.,  it  queries  whether  or 
not  those  it  has  charged  with  criminal  responsibility  for 
the  acts  of  the  Davenport  Corporation  in  its  substantive 
counts  are  the  only  ones  that  should  have  been  charged 
with  criminal  responsibility  for  its  acts.  This  question 
may  intrigue  the  Government,  but  it  is  outside  the  alle- 
gations of  fact  of  its  indictment. 

The  Government's  brief  then  takes  up  the  resale  of 
the  plant  site  to  the  cooperative.  Upon  page  38  the 
Government  states  that  *'the  use  of  the  Davenport  Cor- 
poration to  siphon  off  the  Mt.  Hood  investors'  funds  by 
taking  secret  profits  on  real  estate  deals  .  .  .  was  an  im- 
portant feature  of  the  fraudulent  scheme  in  this  case 
and  could  not  have  been  accomplished  without  the  di- 
rect participation  of  Mrs.  Davenport."  Which,  of  course, 
is  only  a  repetition  of  what  is  stated  in  the  allegations  of 
the  substantive  counts:  That  the  defendants  charged 
therein  used  the  Davenport  Corporation  (which,  of 
course,  couldn't  act  except  through  some  human  agency 
— its  officers)  to  effect  this  resale  for  purposes  of  making 
a  profit  for  themselves. 

The    Government    then    recites    the    details    of    this 
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transaction  which  are  precisely  suited  to  the  finding  that 
the  defendants  charged  in  the  substantive  counts  are 
guilty  under  the  allegations  of  fact  charged  against  them. 

The  Government  concludes  this  recital  by  stating 
that  "the  testimony  of  appellant  as  to  her  knowledge  of 
this  unconscionable  deal  rings  neither  true  nor  plausi- 
ble." Apparently,  appellant's  conviction  is  to  be  sus- 
tained, not  upon  the  evidence  adduced  in  the  prosecu- 
tion's case  in  chief  to  prove  the  allegations  of  fact  of  the 
indictment,  but  upon  the  basis  that  the  jury  was  free  to 
reject  her  explanation,  given  after  the  Government 
rested,  that  she  was  innocent  of  the  crimes  of  her  co- 
defendants  described  therein! 

Under  Subdivision  C  the  Government  argues  that 
appellant's  guilt  or  innocence  was  properly  submitted  to 
the  jury.  The  Government  first  challenges  the  conten- 
tion set  forth  in  appellant's  brief  that  direct  evidence  of 
actual  knowledge  of  the  fraud  is  the  least  evidence  that 
will  support  an  inference  of  an  agreement  to  participate 
in  the  same  upon  the  part  of  any  given  defendant.  The 
context  of  this  statement  is  appellant's  assertion  that 
the  overall  evidence  was  probably  insufficient  to  submit 
the  conspiracy  count  as  to  any  but  the  defendant  Mun- 
kers.  Appellant  first  voices  this  point  upon  page  48  of 
her  brief  where  she  points  out  that  the  evidence  in  this 
cause  was  different  than  that  usually  observed  in  such 
cases.  In  her  opinion  there  was  nothing  susceptible  of 
the  interpretation  of  being  direct  evidence  that  any  of 
the  alleged  co-conspirators,  other  than  Munkers,  knew 
of  their  own  knowledge  that  the  specific  misrepresenta- 
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tions  set  forth  in  the  indictment  were  in  fact  false.  None 
of  the  alleged  co-conspirators  took  the  stand  to  admit 
this  or  to  level  the  same  accusation  against  another  ac- 
cused. Appellant  pointed  out  the  distinction  between  a 
conspiracy  whose  subject  matter,  for  example,  was  the 
handling  of  proscribed  alcoholic  beverage,  creating  an 
unlawful  overt  act  upon  the  part  of  each  person  who 
dealt  with  it,  and  a  conspiracy  whose  subject  matter 
was  fraud  where  each  person  who  might  make  the  state- 
ment that  was  in  fact  false,  need  not  have  actual  knowl- 
edge of  its  falsity  and,  if  they  did  not,  could  not  have 
shared  such  knowledge  with  another. 

In  this  light,  none  of  the  cases  cited  by  the  Govern- 
ment contradict  appellant.  In  Blumenthal  v.  U.  S.,  158 
Fed.  2d  883,  9th  Circuit  1946,  Affirmed  332  U.S.  539 
(Government's  Brief,  page  32),  the  accused  sold  liquor 
at  prices  in  excess  of  the  ceiling  set  by  the  Office  of  the 
Price  Administrator,  in  itself  an  unlawful  overt  act. 

In  Levine  v.  U.  S.,  79  Fed.  2d  364,  9th  Circuit,  1935 
(Government's  Brief,  page  33),  Levine  was  a  salesman 
in  a  scheme  to  sell  worthless  oil  stock.  Upon  page  366 
this  Court  states  that  Levine  "knew  perfectly  well  the 
stock  was  worthless,"  and  outlines  how,  in  selling  it,  he 
would  first  solicit  customers  for  a  purchase  of  General 
Motors  Stock  at  far  below  market  price,  then  state  that 
that  stock  was  not  available  and  switch  them  to  this 
worthless  stock,  sometimes  without  the  customer's  con- 
sent. 

In  Allen  v.  U.  S.,  4  Fed.  2d  688,  7th  Circuit  1924 
(Government's  Brief,  page  33),  the  charge  was  a  con- 
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spiracy  to  violate  the  National  Prohibition  Act  and  each 
of  the  accused  dealt  with  obviously  illegal  goods.  In 
Pereira  v.  U.  S.,  347  U.S.  1  (Government's  Brief,  page 
33),  the  two  accused  both  made  representations,  proven 
false  of  their  own  knowledge,  to  induce  their  victim  to 
purchase  fictitious  property. 

In  Van  Riper  v.  U.  S.,  13  Fed.  2d  961,  2r  Circuit  1926 
(Government's  Brief,  page  35),  the  accused  was  likewise 
proven  to  have  made  false  statements,  false  of  his  own 
knowledge.  The  following  is  omitted  from  the  Govern- 
ment's citation: 

"His  defense  is  that  he  was  not  aware  of  what  was 
said  in  the  circulars  which  went  out  from  15  Moore 
Street.  It  was  on  his  first  letter  to  Hedrick  that  the 
first  circulars  were  issued,  containing  the  false  state- 
ment about  casing  in  the  50  barrel  well,  and  on  his 
return  he  saw  and  talked  with  Hedrick.  He  was  at 
times  at  the  office  at  15  Moore  Street  and  attended 
some  meetings  there." 

This  sentence  appears  after  the  close  of  the  Govern- 
ment's citation: 

**In  the  case  at  bar  his  proven  misstatements 
about  the  Wyoming  well  no  doubt  went  far  to  over- 
throw his  story,  but  in  any  case  the  issue  is  not  for 
us." 

In  Seeman  v.  U.  S.,  96  Fed.  2d  732,  5th  Circuit  1938 
(Government's  Brief,  page  36),  the  charges  concern 
shipping  forged  bonds  in  interstate  commerce.  The  ap- 
pellant received  a  wire  from  an  accomplice  sending  him 
some  money  and  asking  him  to  "ship  immediately." 
Appellant  pocketed  the  money  and  thereafter  one  Fein 
shipped  the  forged  bonds.   On  his  arrest  the  appellant 
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denied  receiving  the  telegram  or  the  money  or  that  he 
even  knew  the  others.  When  the  contrary  was  proven, 
he  then  sought  to  explain  the  money  as  a  payment  upon 
a  debt  due  him.  The  Government's  citation  is  the  Court's 
comment  upon  this  circumstance. 

What  appellant  had  to  say  in  her  opening  brief,  she 
still  maintains.  The  specific  misrepresentations  are  al- 
leged in  the  indictment.  It  is  one  thing  to  draw  an  in- 
ference that  the  defendant  Munkers  had  knowledge  of 
an  agreement  to  perpetrate  a  fraud  and  agreed  to  par- 
ticipate therein  from  direct  evidence  of  his  knowledge 
of  the  falsity  of  his  statement  to  the  witness  Jack  that 
he  knew  the  signature  upon  the  letter  purporting  to 
come  from  the  "syndicate"  was  genuine.  This  is  direct 
evidence  of  his  knowledge  of  the  falsity  of  the  alleged 
representations  comparable  to  the  evidence  adduced  in 
the  cases  hereinabove  cited.  It  is  another  thing,  however, 
to  attempt  to  jump  to  the  same  inference  from  the  fact 
that  an  accused  made  a  representation  that  financing 
existed,  in  fact  false,  but  without  further  evidence  that 
he  knew  it  to  be  false  of  his  own  knowledge  and  thus 
without  evidence  of  his  being  in  a  position  to  share 
knowledge  of  its  falsity  with  another  and  in  this  fashion 
to  have  engaged  in  a  conspiracy  with  the  latter. 

In  any  event,  it  should  be  noted  that  the  Govern- 
ment's argument  here  is  to  justify  the  submission  of  the 
conspiracy  count  as  to  appellant  upon  the  ground  that 
the  evidence  was  sufficient  in  general  when  viewed  from 
the  position  of  all  of  the  defendants.  There  is  no  effort 
here  to  resolve  appellant's  particular  position  that  is  so 
fully  described  in  appellant's  brief. 


15 

II. 

We  come  now  to  the  Government's  argument  that 
the  indictment  properly  charged  appellant  with  the 
crime  of  conspiracy.  The  argument  under  this  caption, 
however,  makes  no  effort  to  substantiate  the  indictment 
in  view  of  appellant's  criticism. 

This  argument  commences  with  a  statement  that  the 
language  of  Count  XIII  follows  the  usual  form.  Cases 
are  then  cited  and  it  is  advisable  that  we  consider  these 
to  see  whether  any  of  them  in  fact  bear  upon  the  par- 
ticular fashion  in  which  appellant  was  charged  in  this 
indictment. 

In  Nemec  v.  U.  S.,  178  Fed.  2d  656,  9th  Circuit  1954 
(Government's  Brief,  page  36),  there  were  three  defend- 
ants and  five  counts  and  the  three  defendants  were 
charged  in  all  counts.  Apparently,  since  the  Government 
cites  this  case,  reference  from  one  count  to  the  other 
must  have  been  used.  However,  had  the  Government 
intended  to  charge  one  of  the  accused  in  the  conspiracy 
count  but  not  in  the  subsequent  substantive  counts,  they 
properly  had  the  horse  before  the  cart  in  this  cause,  for 
Count  I  alleged  the  conspiracy  count  and  presumably 
described  the  same  in  allegations  of  fact,  and  the  sub- 
sequent counts  alleged  the  substantive  offenses. 

In  Donaldson  v.  U.  S.,  248  Fed.  2d  364,  9th  Circuit 
1957  (Government's  Brief,  page  36),  Donaldson  and  his 
father-in-law  were  charged  in  ten  counts  concerning  the 
sale  of  stock  in  a  holding  corporation  and  subscriptions 
in  a  health  and  accident  insurance  company.  The  last 
count  charged  conspiracy.  The  father-in-law  died  before 
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trial.  Donaldson  was  found  guilty  of  all  counts  but  the 

conspiracy  count.  Upon  page  36  this  Court  states : 

"The  indictment  charged,  in  substance,  that  appel- 
lant and  C.  A.  Donaldson,  devised  a  scheme  and 
artifice  to  defraud  in  the  sale  of  .  ,  ."  etc. 

Although  the  report  does  not  reveal,  apparently  the 
Government  is  aware  that  reference  was  used,  but  if  so 
it  is  the  only  analogy  of  this  cause  to  the  instant  case. 

In  Allen  v.  U.  S.,  186  Fed.  2d  439,  9th  Circuit  1951, 
Certiorari  denied,  341  U.S.  948  (Government's  brief, 
page  36),  the  report  reveals  to  appellant  that  there  were 
joint  defendants  who  were  apparently  charged  in  all 
counts.  (This  Court  states  the  "scheme  described  was 
that  defendants  would  and  did  cause  .  .  .").  Counts  I 
to  VI  were  substantive  counts;  Counts  VII  charged  con- 
spiracy. There  was  conviction  only  upon  the  latter. 
Again,  apparently  the  Government  is  aware  that  refer- 
ence was  used  in  this  cause,  but  otherwise  it  has  no 
analogy  to  the  case  at  bar. 

Walter  v.  U.  S.,  CCH  ^  90851,  9  Circuit  Apr.  11, 
1958,  is  simply  another  case  in  which  a  conspiracy  and 
substantive  counts  were  joined,  and  where  all  defend- 
ants were  charged  in  all  counts,  as  appellant  reads  the 
report. 

The  next  series  of  cases  appear  upon  page  39  of  the 
Government's  brief.  No  purpose  is  served  by  setting 
forth  the  content  of  the  Government's  argument  at  this 
point;  it  is  a  hazard  as  what  appellant  might  be  "sug- 
gesting" that  follows  upon  the  Government's  statement 
that  it  has  been  difficult  for  it  to  ascertain  the  exact  na- 
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ture  of  appellant's  complaint  concerning  this  indictment. 
Appellant's  complaints  are  clear  enough  and  can  be 
found  in  her  brief.  Suffice  it  to  say,  therefore,  that  these 
cases  are  cited  in  support  of  this  point:  That  even 
though  the  substantive  count  in  a  mail  fraud  scheme  is 
defective,  it  may  still  serve  the  purpose  of  "reference" 
for  a  conspiracy  count.  The  Government  then  cites  U.  S. 
V.  Monjar,  47  Fed.  Sup.  421,  affirmed  147  Fed.  2d  916, 
3rd  Circuit,  1944,  Certiorari  denied  325  U.S.  859.  In  this 
cause,  the  District  Court  held  Count  I  to  be  defective 
for  failure  to  allege  that  the  letter  referred  to  therein 
was  used  for  the  purpose  of  "executing  the  alleged 
scheme  and  artifice  to  defraud"  (47  Fed.  Sup.  at  page 
425).  The  Court  of  Appeals,  however,  sustained  the  sub- 
stantive counts  upon  the  ground  that  the  mails  need 
only  be  used  in  the  course  of  the  scheme  and  need  not  be 
vital  to  its  execution.  In  viev/  of  this,  this  case  seems 
a  little  aside  the  point.  However,  it  should  be  noted  in 
passing  that  the  District  Court  properly  held  that  guilt 
of  a  conspiracy  to  use  the  mails  to  defraud,  does  not 
require  success  and  the  actual  commission  of  the  sub- 
stantive offense. 

This  decision  has  no  bearing  on  the  case  at  bar. 

Touhy  V.  U.  S.,  88  Fed.  2d  930,  8th  Circuit  1937; 
Bell  V.  U.  S.,  100  Fed.  2d  474,  5th  Circuit  1938;  U.  S.  v. 
Cohen,  145  Fed.  2d  82,  2d  Circuit  1944,  and  Chew  v. 
U.  S.,  9  Fed.  2d  348,  the  other  cases  here  cited  by  the 
Government,  stand  only  for  the  proposition  that  in  a 
criminal  indictment  incorporation  by  reference  can  be 
used  to  borrow  the  allegations  of  fact  of  one  count  for 
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the  purpose  of  supplying  the  allegations  of  fact  of  an- 
other. 

This,  of  course,  was  conceded  by  appellant  upon  page 
9  of  her  opening  brief,  being  completely  aside  from  the 
propositions  she  wished  to  advance. 

Upon  page  40  of  its  brief  the  Government  seeks  to 
use  in  its  arguments  the  statement  that  "the  fact  that  a 
Grand  Jury  has  not  indicted  can  in  no  way  be  con- 
strued to  indicate  that  a  person  may  not  be  guilty." 

The  Government  cites  Alexander  v.  U.  S.,  95  Fed.  2d 
873,  8th  Circuit  1938,  Certiorari  denied,  305  U.S.  637. 
Here  the  appellant  was  indicted  for  the  crime  of  con- 
spiracy to  commit  a  substantive  offense  with  a  group  of 
named  co- conspirators.  Previously  the  Grand  Jury  had 
indicted  those  named  as  his  co-conspirators  for  the  crime 
of  conspiracy  upon  a  separate  indictment.  The  appellant 
contended  that  not  having  been  included  in  the  previous 
indictment,  the  previous  indictment  was  an  admission  of 
his  innocence.  The  Court  held  that  it  was  not.  Patently, 
this  cause  does  not  stand  for  the  proposition  that  the 
fact  that  the  Grand  Jury  has  not  indicted  can  in  no 
way  be  construed  to  indicate  that  a  person  is  not  guilty. 
It  stands  for  the  proposition  that  one  can  be  indicted 
in  a  separate  indictment  for  a  joint  crime  and  that  one 
can  always  be  indicted  if  he  hasn't  already  been  in- 
dicted. Obviously,  until  a  person  is  indicted  it  will  not 
be  established  whether  they  are  guilty  or  innocent.  This 
is  precisely  appellant's  complaint  in  the  cause  at  bar. 
She  is  not  indicted  in  the  substantive  counts  and  there- 
fore they  present  no  issue  of  fact  concerning  her.  That  is 
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not  to  say  that  she  could  not  have  been  an  accused 
therein,  or  that  she  still  cannot  be  accused  of  the  same 
in  a  separate  indictment.  It  is  only  to  say  that  she  is 
not  accused  of  them  in  this  indictment  and  that  it  there- 
fore presents  no  issue  of  fact  as  to  her. 

But  let  us  stop  the  film  at  this  point,  so  to  speak, 
and  consider  just  exactly  what  sort  of  argument  the 
Government  is  advancing  here.  It  appears  to  be  that  the 
fact  that  appellant  v/as  not  indicted  in  the  substantive 
counts  doesn't  mean  that  she  is  innocent  of  the  facts  of 
those  counts;  therefore  she  can  be  found  guilty  of  the 
facts  of  those  counts  even  though  not  charged  with  the 
same. 

Can  this  really  be  the  Government's  argument?  Let 
us  run  through  the  Government's  own  language  com- 
mencing upon  page  39,  in  slow  motion,  interpolating, 
however,  to  make  personal  to  this  case  what  the  Gov- 
ernment states  as  a  generality. 

"If  appellant's  contention  is  that  the  indictment  is 
defective  on  the  basis  that  failure  of  the  Grand 
Jury  to  charge  her  with  violation  of  the  substantive 
counts  .  .  .  precludes  the  facts  therein  from  bein^ 
used  against  her  in  the  conspiracy  count,  it  is  based 
on  false  assumptions  ...  of  law.  The  fact  that  a 
Grand  Jury  has  not  indicted  (her)  can  in  no  way 
be  construed  to  indicate  that  .  .  .  (she)  may  not  be 
(found)  guilty  (of  those  facts  without  an  indictment 
charging  them.)"  (Emphasis  and  parenthetical  mat- 
ter added). 

Incredible  as  the  foregoing  may  sound,  appellant  be- 
lieves that  it  is  in  fact  the  Government's  only  answer  to 
the  specific  charges  appellant  has  levelled  against  this 
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indictment.  It  consists  of  a  tacit  acknowledgment  that 
appellant  is  not  charged  with  the  facts  of  the  substan- 
tive counts,  a  tacit  admission  that  her  conviction  is  based 
upon  her  having  been  found  "guilty"  of  those  facts,  and 
the  excuse  that  the  lack  of  an  indictment  is  not  impedi- 
ment to  a  conviction;  it  is  not  an  admission  by  the  Gov- 
ernment that  she  is  innocent  and  cannot  be  construed 

to  indicate  that  she  is  not  guilty ! 

*  *  * 
Upon  the  same  page  the  Government  asserts  that  ap- 
pellant assumes  that  an  acquittal  of  the  substantive 
counts  would  compel  an  acquittal  on  the  conspiracy 
count;  citing  authorities  contra  here  and  upon  the  page 
succeeding  (Shayne  v.  U.  S.,  9th  Circuit  No.  1506,  May 
10,  1958,  and  Coplin  v.  U.  S.,  88  Fed.  2d  652,  9th  Cir- 
cuit 1957).  Appellant  has  not  contended  that  an  ac- 
quittal on  the  substantive  counts  would  compel  an  ac- 
quittal on  the  conspiracy  count.  Appellant  has  in  fact, 
pointed  out  that  the  jurisdictions  are  divided  on  this 
rule.  (Appellant's  Brief,  page  35  et  seq.).  What  appellant 
has  contended,  is  that  an  acquittal  upon  substantive 
counts  and  a  conviction  upon  a  conspiracy  count  is  an 
inconsistent  verdict  and  recognized  by  all  jurisdictions 
as  such,  whether  they  hold  that  such  inconsistency  voids 
the  verdict  or,  as  this  jurisdiction,  hold  that  it  does  not. 

U.  S.  V.  Cohen,  supra,  cited  upon  pages  40-41  of  the 
Government's  brief  is  in  any  event,  a  poor  example  for 
the  Government's  argument.  The  accused  had  to  be  ac- 
quitted of  a  substantive  count  of  using  the  mails  to  de- 
fraud based  upon  the  mailing  of  a  particular  letter  be- 
cause the  evidence  did  not  show  that  he  was  a  member 
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of  the  conspiracy  at  the  time  it  was  mailed.  On  the  other 
hand,  however,  the  Court  properly  held  that  the  charge 
of  conspiracy  to  use  the  mails  to  defraud  did  not  re- 
quire completion  of  a  substantive  offense,  nor,  in  this 
case,  this  particular  mailing,  and  the  latter  conviction 
was  upheld. 

These  are  the  cases  cited  in  that  portion  of  the  Gov- 
ernment's Brief  intended  to  answer  appellant's  Assign- 
ments of  Error  Nos.  I  and  lA. 

The  Government  makes  no  comment  upon  appel- 
lant's proposition  that  she  was  entitled  to  be  informed 
of  the  crime  of  which  she  was  accused  in  allegations  of 
fact  and  ignores  the  cases  cited  by  appellant  showing 
that  neither  the  allegations  of  overt  acts  or  the  allega- 
tions of  the  acts  of  alleged  co- conspirators,  or  conclu- 
sions of  law,  can  supply  such  allegations. 

Appellant's  detailed  analysis  of  this  indictment  is  ig- 
nored. 

Upon  page  39  of  its  brief  the  Government  states: 

"If  appellant  is  suggesting  that  the  conspiracy  count 
is  inadequate  in  incorporating  by  reference  the 
scheme  alleged  in  Count  I  merely  because  appellant 
is  not  charged  with  a  violation  in  Count  I,  she  has 
mistaken  the  purpose  of  incorporation  by  reference, 
which  is  not  to  charge  defendants  with  the  crime 
alleged  in  the  prior  count  but  only  to  avoid  repeat- 
ing the  description  of  the  acts  set  forth  in  that 
count."  (Emphasis  added). 

If  it  was  meant  to  incorporate  the  "scheme"  alleged 
in  Count  I — whose  scheme  was  it?  Or  to  get  down  to 
fundamentals,  if  its  purpose  was  to  avoid  repeating  the 


22 

description  of  the  "acts"  set  forth  in  the  first  count — 
whose  acts  were  they? 

They  were  the  scheme  and  acts  of  appellant's  co- 
defendants.  How  can  their  acts  either  charge  appellant 
with  a  crime  or  prove  that  she  committed  one? 

III. 

Whether  or  not  it  was  an  abuse  of  discretion  for  the 
trial  court  to  deny  appellant's  motion  for  a  separate  trial 
is  a  question  appellant  presents.  The  law  is  clear;  the 
matter  was  discretionary  and  appellant  has  not  stated 
otherwise.  The  Court  is  referred  to  appellant's  opening 
brief  for  her  views  upon  this  matter. 

IV. 

We  turn  now  to  the  Government's  answer  to  appel- 
lant's contention  concerning  the  Court's  instructions. 

The  Government  asserts  that  the  instructions  upon 
the  substantive  counts  were  not  prejudicial  to  appellant 
since  she  was  only  tried  upon,  and  found  guilty  of,  the 
conspiracy  count.  A  cursory  reading  of  appellant's  open- 
ing brief,  however,  reveals  that  she  does  not  contend 
that  these  instructions  were  prejudicial  in  this  fashion. 

Appellant  points  out  both  in  her  Assignment  of 
Error  No.  IV  (page  50)  as  well  as  in  her  Assignment  of 
Error  No.  II  (page  43)  that  the  Court  dealt  with  appel- 
lant and  the  facts  by  which  she  was  to  be  judged  guilty 
or  innocent  of  the  conspiracy  count  in  its  instructions 
upon  the  substantive  counts.  Indeed,  the  Government 
has  tacitly  admitted  in  its  brief  that  she  was  in  fact 
tried  upon  the  "facts"  of  those  counts. 
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The  "prejudice"  to  appellant  was  that  her  guilt  of 
the  allegations  of  fact  set  forth  in  the  substantive  counts 
was  not  an  issue  in  this  cause.  Appellant  complains  that 
the  Court  affirmatively  submitted  to  the  jury  her  guilt 
of  the  facts  alleged  against  her  co-defendants  in  the 
substantive  counts  and  not  that  the  Court  submitted 
the  guilt  of  her  co-defendants  upon  such  instruction  and 
forgot  to  except  her  therefrom.  This  Court  is  referred  to 
appellant's  remarks  upon  this  point  in  her  opening  brief. 

V. 

We  turn  now  to  the  Government's  answer  to  appel- 
lant's Assignment  of  Error  No.  V,  that  the  Court  erred 
in  informing  the  jury  that  the  defendants  Errion  and 
Montgomery  had  pleaded  guilty. 

In  assigning  this  as  error  appellant  assumed  that  it 

would  be  recognized  that  the  facts  of  the  case  at  bar 

were  that  the  defendants  Errion  and  Montgomery  had 

pleaded  guilty  at  a  time  prior  to  the  trial  date  and  that 

neither   testified.   Therefore   the   following   language   of 

Ni^ro  V.  U.  S.,  170  Fed.  2d  624,  8th  Circuit  at  page  632, 

seemed  appropriate: 

*'The  jury,  however,  should  not  be  told  that  the  de- 
fendants, the  Conleys  and  the  Darlings  had  pleaded 
guilty,  unless  they  appear  as  witnesses  and  testify 
to  their  guilt." 

In  each  of  the  following  cases  cited  by  the  Govern- 
ment the  error  assigned  was  either  that  the  plea  was 
received  in  the  middle  of  the  trial  in  the  presence  of  the 
jury,  with  or  without  comment  upon  the  plea  by  the 
Court,  or  that  the  Court  commented  upon  a  plea  taken 
outside  the  presence  of  the  jury,  but  likewise  the  ac- 
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cused  whose  plea  was  remarked  upon,  appeared  as  a 
witness  and  testified:  Nemec  v.  U.  S.,  supra;  U.  S.  v. 
Dewinsky,  41  Fed.  Sup.  149,  D.C.  at  N.J.  1941;  Holmes 
V.  U.  S.,  134  Fed.  2d  125,  8th  Circuit  1943,  Certiorari 
denied  319  U.S.  776;  U.  S.  v.  Hartenield,  113  Fed.  2d 
359,  7th  Circuit  1940,  Certiorari  denied  311  U.S.  647; 
U.  S.  V.  Joel  Rosenberg,  146  Fed.  Sup.  555,  E.D.  Pa. 
1956;  and  U.  S.  v.  RoUnick,  91  Fed.  2d  911,  2d  Circuit 
1937. 

In  the  following  two  cases  the  plea  was  taken  before 
the  commencement  of  trial  but  in  the  presence  of  pros- 
pective members  of  the  jury  panel:  Hines  v.  U.  S.,  131 
Fed.  2d  971,  10th  Circuit  1942,  and  Grumberg  v.  U.  S., 
145  Fed.  81,  1st  Circuit  1906. 

It  is  interesting  to  note  the  language  of  the  court 

in  the  Grumberg  case,  supra  (apparently  the  earliest  of 

the  cases),  where  the  court  states  that  what  transpired 

was  not  prejudicial: 

"...  Because  it  is  impossible  to  escape  the  belief 
that  the  fact  that  Burnham  had  pleaded  guilty 
would  come  out  in  the  course  of  the  trial,  and,  also, 
that  it  would  become  a  matter  of  common  knowl- 
edge about  the  courtroom,  which  the  entire  panel 
would  inevitably  be  affected  by." 

Where  the  accused  whose  plea  has  been  taken  ap- 
pears and  testifies,  it  is  obvious  that  the  court's  refer- 
ence to  his  plea  is  inconsequential.  Where,  as  in  the 
Nemec  case,  supra,  an  accused  changes  his  plea  in  the 
middle  of  the  trial  (he  also  testified  in  this  cause),  it  is 
reasonable  for  a  court  to  explain  why  an  accused  who 
has  been  at  the  counsel  table  will  no  longer  be  in  at- 
tendance at  the  trial. 
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In  the  case  at  bar,  however,  there  was  no  such  cir- 
cumstance that  needed  explanation.  The  mystery,  if  any, 
created  by  the  absence  of  the  defendant  Errion  was 
whether  he  was  absent  for  reasons  of  innocence  or  rea- 
sons of  guilt.  The  Court's  remarks  put  the  jury's  mind 
at  ease  upon  this  point;  one  so  palpably  guilty  had  not 
escaped  being  brought  to  heel  and  "was  safely  in  jail." 
If  the  situation  required  an  explanation,  it  would  have 
been  sufficient  to  state  that  the  cases  of  the  defendants 
Errion  and  Montgomery  had  been  disposed  of  at  an- 
other time. 

As  to  the  prejudice  that  resulted,  the  court  is  re- 
ferred to  appellant's  remarks  in  her  opening  brief. 


Conclusion 

Appellant  can  think  of  no  better  way  of  concluding 
this  reply  brief  than  by  borrowing  from  the  Govern- 
ment's conclusion  to  its  answering  brief. 

On  page  51  the  Government  states,  apropos  of  the 

contract  between   the  cooperative   and   the   Davenport 

Corporation : 

"For  an  experienced  business  woman  to  sign  a 
contract  of  this  kind,  inviting  the  investment  of 
common  workers  to  the  venture,  while  at  the  same 
time  acknowledging  that  she  was  told  she  would 
have  nothing  to  do  under  the  contract,  was  a  badge 
of  fraud." 

The  precise  language  of  Count  I,  Paragraph  I  that 
has  reference  to  the  execution  of  this  contract  is  as  fol- 
lows: 
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"As  a  further  part  of  said  scheme  and  artifice,  said 
defendants  (Errion,  Munkers,  Wright,  Bones,  Locke, 
Montgomery  and  Martin)  would  and  did  cause 
said  Mt.  Hood  to  enter  into  a  contract  with  the 
Davenport  Corporation,  a  corporation  controlled  by 
defendants.   .   .   ." 

Appellant  submits  that  she  needs  nothing  more  than 
the  foregoing  allegation  to  conclusively  establish  that 
her  motive  and  intent  in  executing  this  contract  was  not 
an  issue  of  fact  in  this  cause;  that  she  was  never  ap- 
prised that  it  would  be  in  issue;  and  that  her  conviction 
based  thereupon  is  in  violation  of  her  basic  right  to  be 
informed  aforehand  of  the  crime  of  which  she  is  accused. 

Perhaps  now  the  Government  can  understand  the 
exact  nature  of  appellant's  complaint  against  this  in- 
dictment. 

Respectfully  submitted. 


David  M.  Spiegel, 

Attorney  for  Appellant. 


No.  15693  '' 


IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Thomas  Curtis  Bush, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


APPELLEE'S  BRIEF. 


Laugh  LIN  E.  Waters,  i       I    L-    *-•    "^ 

United  States  Attorney,  .^  ,    ..ar;q 

Robert  John  Jensen,  '' 

Assistant  United  States  Attorney,     PAUL  P.  O'ttRitiHi  CLt 
Chief,  Criminal  Division, 

T.  Conrad  Judd, 

Assistant  United  States  Attorney, 

600  Federal  Building, 
Los  Angeles  12,  California, 

Attorneys  for  Appellee  United  States  of  America. 


Parker  &  Son,  Inc.,  Law  Printers,  Los  Angeles.  Phone  MA.  6-9171 


TOPICAL  INDEX 

PAGE 
I. 

Jurisdictional  statement  1 

II. 
Statement  of  the  case _ _ 2 

III. 
Statement  of   the   facts 3 

IV. 
Argument 7 

Introduction  7 

A.  Alleged  misconduct  of  the  court 8 

B.  Alleged  error  in  giving  instruction  re  the  testimony  of  the 
woman    transported    20 

C.  Alleged  error  of  the  trial  court  in  denying  the  appellant's 
request  for  the  names  and  addresses  of  the  prospective 
jurors  and  to  personally  voir  dire  the  veniremen 23 

D.  Alleged  misconduct  of  the  court  on  ]\Iarch  4,  1957,  at  the 
time  of  sentencing,  in  statements  made  towards  defense 
counsel    26 

E.  Alleged  error  of  the  trial  court  in  permitting  e\'idence  of 
alleged  misconduct  of  the  appellant 27 

F.  Denial  of  motion  to  produce  '"make"  sheets  on  Govern- 
ment witness  29 

V. 
Conclusion    32 


11. 

TABLE  OF  AUTHORITIES  CITED 

Cases  page 

Albert  v.  United  States,  91  F.  2d  461 10 

Baker  v.  United  States,   156  F.  2d  386,  cert.  den.  329  U.   S. 

763,  67  S.  Ct.  123,  91  L.  Ed.  657,  reh.  den.  329  U.  S.  829....  16 

Beasley  v.  United  States,  218  F.  2d  366 29,  31 

Benton  v.  United  States,  233  F.  2d  491 27 

Brink  v.  United  States,  60  F.  2d  231,  cert.  den.  287  U.  S.  667, 

53  S.  Ct.  291,  77  L.  Ed.  575 17 

C.  I.  T.  Corp.  V.  United  States,  150  F.  2d  85 10 

Cook  V.  United  States,  4  F.  2d  517 15 

D'Aquino  Iva  Ikuko,  v.  United  States,  192  F.  2d  338 17 

Fulkerson  v.  United  States,  2  F.  2d  667 13 

Garber  v.  United  States,  145  F.  2d  966 17 

Ghadiali  v.  United  States,  17  F.  2d  236 23 

Hamer  v.  United  States,  259  F.  2d  274 24 

Hargrove  v.  United  States,  25  F.  2d  258 17 

Jones  V.  United  States,  230  F.  2d  485 23 

Levine  v.  United  States,  163  F.  2d  992 22 

Lewis  V.  United  States,  11  F.  2d  745 12 

Magen  v.  United  States,  24  F.  2d  325 18 

Miller  V.  United  States,  95  F.  2d  492 23 

Newman  v.  United  States,  28  F.  2d  681,  cert.  den.  278  U.  S. 

839,  49  S.  Ct.  253,  73  L.  Ed.  986 10 

Ng  Sing  V.  United  States,  8  F.  2d  919 12 

Ochoa  V.  United  States,  167  F.  2d  341 9 

Pacman  v.  United  States,  144  F.  2d  562,  cert.  den.  323  U.  S. 

786,  S.  Ct.  278,  89  L.  Ed.  627,  reh.  den.  323  U.  S.  818....  14 

Rattley  v.  Irelan,  197  F.  2d  585 25 

Shockley  v.  United  States,  166  F.  2d  704 16,  26 

Sonken-Galamen  Corp.  v.  Hillman,  111  S.  W.  2d  853 27 


Ul. 

PAGE 

Steel  V.  United   States,  243   F.   2d  712,  cert.  den.   355   U.   S. 

828,  78  S.  Ct.  39,  2  L.  Ed.  2d  41 29 

Steinberg  v.  United  States,  162  F.  2d  120,  cert.  den.  332  U.  S. 

808.  68  S.  Ct.  108,  92  L.  Ed.  386 17 

Stoneking  v.  United  States,  232  F.  2d  385,  cert.  den.  352  U.  S. 

835,  77  S.  Ct.  54,  1  L.  Ed.  2d  54,  cert.  den.  354  U.  S.  941, 

reh.  den.  355  U.  S.  852 22 

United  States  v.  Beekman,  et  al..   155  F.  2d  580 30 

United  States  v.  De  Marie,  226  F.  2d  783,  cert.  den.  350  U.  S. 

966,  78  S.  Ct.  436,  100  L.  Ed.  839 17 

United  States  v.  Dennis,  183  F.  2d  201,  cert,  granted  340  U.  S. 

863,  71  S.  Ct.  91,  95  L.  Ed.  630,  aff'd  341  U.  S.  494,  71  S. 

Ct.  875,  95  L.  Ed.  1137 18 

United  States  v.  Domres,  142  F.  2d  477,  cert.  den.  322  U.  S. 

723    17 

United  States  v.  Echeles.  222  F.  2d  144,  cert.  den.  350  U.  S. 

828,  76  S.  Ct.  58,  100  L.  Ed.  739 17,  21,  22 

United  States  v.  Glasser,  116  F.  2d  690,  mod.  315  U.  S.  60,  62 
S.  Ct.  457,  86  L.  Ed.  680 10 

United  States  v.  Howell,  240  F.  2d  149 29 

United  States  v.  lacullo,  226  F.  2d  788,  cert.  den.  350  U.   S. 

966,  76  S.  Ct.  435,  100  L.  Ed.  839 27 

United  States  v.  Jencks,  353  U.  S.  657 30 

United  States  v.  Katz,   173  F.  2d   116 17 

United  States  v.  Krakower,  86  F.  2d  111 17 

United  States  v.  Krulewitch,  167  F.  2d  943,  rvrsd.  336  U.  S. 

440,  69  S.  Ct.  716,  93  L.  Ed.  790 20 

United  States  v.  Schneiderman,  106  Fed.  Supp.  906 24 

United  States  v.  Stayback,   212   F.   2d   313 13 

United  States  v.  Thayer,  209  F.  2d  534 9 

United  States  v.  Varlack,  225  F.  2d  665 17 


IV. 

PAGE 

United  States  v.  Wall,  225  F.  2d  905,  cert.  den.  350  U.  S.  935, 
76  S.  Ct.  307,  100  L.  Ed.  816 27 

United  States  v.  Warren,  120  F.  2d  211 9 

Weiner  v.  United  States,  82  F.  2d  305,  cert,  granted  298  U.  S. 
652,  56  S.  Ct.  956,  80  L.  Ed.  1380,  aflf'd  299  U.  S.  92, 
57  S.  Ct.  79,  81  L.  Ed.  58 22 

Withrow  V.  United  States,  1  F.  2d  858 17 

Rules 

Federal  Rules  of  Criminal  Procedure,  Rule  23 24 

Federal  Rules  of  Criminal  Procedure,  Rule  24(a) 24,  25 

Federal  Rules  of  Criminal  Procedure,  Rule  52 9 

Federal  Rules  of  Criminal  Procedure,  Rule  57(b) 25 

Statutes 

United  States  Code,  Title  18,  Sec.  2421 1 

United  States  Code,  Title  18,  Sec.  3231 1 

United  States  Code,  Title  18,  Sec.  3432 2Z 

United  States  Code,  Title  28,  Sec.  1291 2 

United  States  Code,  Title  28,  Sec.  1294 2 

United  States  Constitution,    Sixth   Amendment 24 

Miscellaneous 

24  Federal  Digest,  pp.  366-371 27 

25  Federal  Digest,  p.  407  (Pocket  Parts,  pp.  75-76) 21 

42  Lawyers  Reports  Annotated    (N.  S.)   428 17 

Notes  of  the  Advisory  Committee  on  Rules,  Note  (b) 25 


No.  15693 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Thomas  Curtis  Bush, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


APPELLEE'S  BRIEF. 


I. 
JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  from  a  judgment  of  the  United  States 
District  Court  for  the  Southern  District  of  CaHfornia 
adjudging  the  appellant  to  be  guilty  of  a  single-count 
Indictment  (see  statement  of  case  below)  which  Indict- 
ment was  brought  under  the  provisions  of  Section  2421 
of  Title  18,  United  States  Code.  [R.  415,  416,  427.]^ 
The  violation  is  alleged  to  have  occurred  in  Los  Angeles 
County,  California  within  the  Central  Division  of  the 
Southern  District  of  CaHfornia. 

The  jurisdiction  of  the  District  Court  is  based  upon 
Section  3231  of  Title  18,  United  States  Code.  This 
Court   has   jurisdiction   to   entertain    this    appeal    and   to 


^The  abbreviation  "R."  refers  to  the  Reporter's  Transcript  of  the 
record. 
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review  the  proceedings  leading  to  said  judgment  by  reason 
of  the  provisions  of  Sections  1291  and  1294  of  Title  28, 
United  States  Code. 

II. 
STATEMENT  OF  THE  CASE. 

An  Indictment  in  one  count  was  filed  on  January  3, 
1957  charging  the  appellant  essentially  as  follows: 

That  on  or  about  November  1,  1956,  appellant  know- 
ingly transported  one  Farlena  Jo  Hickey  from  Texas  to 
the  Southern  District  of  California  for  prostitution, 
debauchery  and  other  immoral  purposes.  On  January 
14,  1957,  the  appellant  was  arraigned  in  the  United  States 
District   Court   and  entered  a  plea   of   not   guilty. 

On  February  11,  1957,  a  hearing  was  had  on  defen- 
dant's motion  to  inspect  documents  and  papers  and  on 
the  defendant's  motion  for  bill  of  particulars.  The  Court 
granted  the  defendant's  motion  to  inspect  all  documentary 
evidence  to  be  used  in  the  case  and  ordered  all  said  material 
to  be  made  available  to  counsel  for  the  defendant  on  that 
same  day.  The  Court  denied  the  defendant's  motion  for 
bill  of  particulars.  The  defendant  made  a  motion  for  an 
examination  of  jurors  on  voir  dire  and  for  the  names 
and  addresses  of  the  prospective  jurors.  The  Court  denied 
the  motion  without  prejudice.  [T.  3  and  4.]'  This  motion 
was  renewed  on  February  12,  1957  and  was  again  denied. 
[T.  5.] 

The  jury  was  impaneled  on  February  12.  1957  and 
the  trial  commenced  on  that  date.  On  February  13,  1957, 
the  Government  rested.  The  defendant  moved  for  a 
judgment  of  acquittal  and  the  Court  denied  the  motion. 


^The  abbreviation  "T."   refers  to   the   Clerk's   Transcript   of   the 
record. 
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The  defendant  then  made  a  motion  that  the  Government 
produce  any  and  all  ''make  sheets"  or  "rundowns"  on 
Farlena  Jo  Hickey  or  Mrs.  Watson.  This  motion  was 
denied.  [T.  9,  and  R.  269.]  The  verdict  was  returned 
on  February  15,  1957.  Judgment  was  entered  on  March 
4,  1957.  [T.  13.]  On  March  4,  1957,  a  motion  was  made 
for  a  new  trial  which  was  denied  by  the  Court.  [T.  18.] 
Notice  of  Appeal  was  filed  on  March  13,  1957.  [T. 
20-21.] 

III. 
STATEMENT  OF  THE  FACTS. 

On  February  11,  1957  a  motion  was  made  by  the  defen- 
dant for  the  names  and  addresses  of  the  prospective  jurors. 
[R.  11.]  This  motion  was  denied  as  indicated  on  the 
record  of  February  12,  1957.  The  Court  stated  the  policy 
of  the  District  Court  and  further  ruled  that  the  motion 
was  untimely.  [R.  12.]  The  defendant  requested  through 
counsel  that  he  be  allowed  to  personally  voir  dire  the  jury. 
Defendant's  motion  was  denied.  The  defendant  then  made 
a  motion  to  dismiss.  This  motion  was  also  denied.  The 
Court  informed  the  defense  counsel  of  the  District  Court's 
policy  regarding  voir  dire  of  jurors :  that  it  is  by  the 
Court  and  that  counsel  may  submit  any  further  questions 
which  they  desire  to  ask  of  the  jurors  and  the  Court  will 
ask  the  questions.  [R.  12-13.]  During  the  selection  of  a 
jury,  the  prospective  jurors  were  instructed  as  to  the  pre- 
sumption of  innocence  and  that  it  applied  throughout  the 
trial  and  they  were  asked  if  they  understood  this.  [R.  15.] 
The  Court  again  instructed  the  jury  as  to  their  function 
and  that  the  Court  was  not  interested  in  what  their  ver- 
dict might  be.  [R.  22.]  At  the  outset  the  Court  instructed 
the  jury  that  any  remarks  of  the  counsel  or  the  Court 
was  not  evidence  and  it  was  not  to  be  considered  by  the 
jury  as  evidence.  They  were  instructed  that  the  jury  is 
the  sole  judge  of  the  evidence  and  the  facts.    [R.  30.] 


Miss  Hickey  testified  under  her  married  name  of  Mrs. 
Watson,  that  she  met  the  defendant  in  Dallas,  Texas  in 
August  or  September,  1956  at  a  drug  store  and  thereafter 
had  three  or  four  dates  with  him.  [R.  32-33.]  The 
defendant  suggested  to  Miss  Hickey  that  she  go  to  Beau- 
mont, Texas,  and  work  there  as  a  prostitute.  This  con- 
versation between  the  defendant  and  Miss  Hickey  took 
place  in  Dallas,  Texas.  The  substance  of  the  conversation 
was  that  Miss  Hickey  was  to  be  taken  to  the  house  of 
prostitution,  the  Dixie  Hotel,  in  Beaumont,  Texas  by  the 
defendant.  Miss  Hickey  was  instructed  how  she  was  to 
act  there  and  how  she  was  to  get  into  the  hotel.  The 
defendant  and  Miss  Hickey  went  by  plane  from  Dallas 
to  Beaumont,  Texas.  [R.  33-37,  40-41,  43-44  and  55.] 
After  arrival  in  Beaumont,  Miss  Hickey  was  taken  to  the 
house  of  prostitution,  the  Dixie  Hotel.  [R.  196.]  Miss 
Hickey  worked  there  as  a  prostitute  for  approximately 
three  weeks  and  later  returned  to  the  house  of  prostitu- 
tion. [R.  43-45,  51.]  The  defendant  and  Miss  Hickey 
had  a  conversation  in  Dallas,  Texas,  before  leaving  for 
Beaumont,  Texas  in  which  conversation  Miss  Hickey  was 
instructed  by  the  defendant  how  she  should  perform  her 
acts  of  prostitution;  the  prices  to  be  charged;  and  the 
percentage  which  she  would  receive.  [R.  34,  35,  38,  39, 
40.] 

While  Miss  Hickey  was  working  as  a  prostitute  in  Beau- 
mont, Texas,  the  defendant  took  Miss  Hickey  and  his 
wife,  Mickey,  who  was  also  a  prostitute  at  the  Dixie 
Hotel,  to  Houston,  Texas  [R.  49-50]  for  one  or  two 
days.  After  the  trip  the  defendant  returned  Miss  Hickey 
to  the  Dixie  Hotel.  [R.  51.]  At  the  conclusion  of  her 
stay  at  the  Dixie  Hotel,  Miss  Hickey  left  the  hotel  with 
Mrs.  Bush  and  met  the  defendant  at  a  drive-in  in  Beau- 
mont   [R.    59-60]    and    the    three    of    them    traveled    to 
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Houston  and  Dallas  in  the  defendant's  car.  Enroute  to 
Houston  and  Dallas,  the  defendant  told  Miss  Hickey 
that  he  was  going  to  take  her  to  California  and  place 
her  in  a  house  of  prostitution.  [R.  64.]  The  defendant 
transported  Miss  Hickey  from  Texas  to  Los  Angeles 
County,  California.  [R.  65,  66,  67.]  The  defendant 
placed  Miss  Hickey  in  a  house  of  prostitution  in  San 
Pedro.  [R.  76,  77.]  Miss  Hickey  gave  monies  received 
from  prostitution  to  the  defendant.     [R.   77,   78.] 

Defense  counsel,  Mr.  Graves,  after  repeatedly  asking 
various  questions  pertaining  to  whether  or  not  Miss  Hickey 
had  had  any  acts  of  prostitution  before  she  met  the  defen- 
dant, asked  the  question,  ".  .  .  after  you  left  your 
husband  had  you  taken  any  trips  in  which  you  engaged 
in  sexual  intercourse  with  any  man  for  any  reward  or 
gift."  [R.  97,  line  7.]  This  question  had  been  asked  in 
several  different  ways  and  answered  prior  to  this  occa- 
sion. [R.  87,  88,  89,  90,  91,  92,  93,  95,  96,  97.]  In  re- 
sponse to  this  question  the  Court  commented  (referring  to 
defense  counsel),  "He  is  having  a  good  time,  don't  worry." 
[R.  97,  line  13.]  Other  questions  were  asked  by  the 
defendant's  counsel  as  to  Miss  Hickey's  place  of  work, 
her  age  and  that  she  had  given  a  false  age  in  applying 
for  work.  At  this  time  the  Court  stated  that  this  line  of 
questioning  was  immaterial.  [R.  98,  line  2.]  Defense 
counsel  then  began  to  explain  his  theory  of  the  case. 
Defense  counsel  explained  that  his  theory  was  that  the 
defendant's  state  of  mind  had  been  innocent  throughout 
and  that  the  defendant  had  been  duped  by  the  girl.  The 
Court  in  response  to  this  theory  stated,  "Do  you  mean 
to  say  that  this  defendant  here  is  an  innocent  individual 
that  has  been  duped  by  this  young  girl?"  No  objection 
was  taken  or  made  at  this  time.  This  statement  of  the 
Court  was  later  objected  to  in  chambers  beyond  the  pres- 


ence  of  the  jury.  The  defense  counsel  asked  for  a  mis- 
trial. This  motion  was  denied.  [R.  105-106.]  The  defense 
counsel  continued  to  cross-examine  Miss  Hickey  concern- 
ing various  phases  of  her  life  and  her  relationship  with 
the  defendant;  the  reasons  why  she  became  a  prostitute; 
and  the  acts  she  would  be  performing  as  a  prostitute. 
[R.  107-127.]  During  a  colloquy  between  the  Court  and 
the  defense  counsel,  the  Court  made  the  statement  at 
page  127,  line  20,  ''You  may  get  a  certain  amount  of 
personal  satisfaction  out  of  asking  those  questions  but 
it  doesn't  tend  to  prove  or  disapprove  anything  in  this 
case."  Defense  counsel  has  assigned  this  statement  as 
misconduct  by  the  Court.    [R.  127-128.] 

At  the  conclusion  of  the  first  day's  testimony  the  Court 
instructed  the  jury  to  disregard  the  statements  between 
the  Court  and  counsel  and  that  they  were  not  to  be  con- 
sidered as  evidence.  [R.  161-162.]  On  the  second  day 
of  trial  at  page  194  during  recross-examination  of  Miss 
Hickey,  the  defense  counsel  assigned  as  error  and  mis- 
conduct the  following  statement  of  the  Court,  "Counsel, 
every  question  you  ask  this  girl  surprises  me  that  she 
hasn't  broken  down  before  under  the  very  humiliating 
situation  we  have  here."  The  Court  instructed  the  jury 
at  this  time  that  they  were  to  disregard  the  Court's  com- 
ment and  it  was  in  no  way  to  be  a  reflection  upon  the 
defendant.  [R.  194,  line  13.]  Mrs.  Bush  testified  that 
her  husband,  the  defendant,  took  Miss  Hickey  to  Cali- 
fornia. [R.  300.]  Mr.  Bush,  the  defendant,  stated  that 
he  took  Miss  Hickey  to  California.  [R.  322.]  At  the 
close  of  all  the  evidence  the  Court  again  admonished  the 
jury  that  the  comments  of  counsel  and  the  Court  had 
nothing  to  do  with  the  merits  of  the  case,  or  any  disagree- 
ment had  between  counsel  and  the  Court  and  was  not  to 
be  considered  as  evidence.     [R.  406,  407,  409.] 
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IV. 

ARGUMENT. 

Introduction. 

Two  opening  briefs  have  been  filed:  one  by  the  appel- 
lant in  pro.  per.  and  the  other  by  his  attorney,  Mr.  Arthur 
Warner,  Esquire.  Each  brief  raises  dififerent  points  on 
appeal.  However,  the  first  point  raised  by  the  appellant 
pro.  per.  is  basically  the  same  as  that  raised  by  Mr.  Warner 
in  his  brief.  In  his  brief  Mr.  Bush,  the  appellant,  raised 
the  following  four  points : 

1.  "The  Court  committed  prejudicial  misconduct 
in  comments  made  to  counsel  within  the  hearing  in 
[sic]  the  presence  of  the  jury  and  during  these  pro- 
ceedings of  the  case  which  statements  were  duly  ob- 
jected to  and  to  which  motion  of  withdrawal  of  the 
jury  were  [sic]  denied." 

2.  "The  Court  erred  in  instructing  the  jury  on 
the  credibility  of  the  witness,  Mrs.  Watson — Farlena 
Jo  Hickey — when  the  Court  instructed  the  jury  they 
could  consider  this  witness  the  same  as  they  consider 
[sic]  any  other  witness  in  the  instant  case." 

3.  "That  the  Court  erred  in  denying  the  defen- 
dant the  right  to  have  his  counsel  personally  voir 
dire  the  jury.  Said  error  [sic]  compounded  the  error 
in  refusing  to  give  specific  names  and  addresses  of 
the  jury  referred  to  (motion  filed  February  20.  1957, 
No.  2554-CD,  Notice  of  Motion  for  the  Trial)." 

4.  "The  Court  committed  prejudicial  error  and 
gross  misconduct  towards  the  counsel  for  the  defen- 
dant on  or  about  March  4,  1957,  Los  Angeles  Central 
Division,  United  States  District  Court,  Southern  Dis- 
trict of  California,  the  Court  made  dictum  (Jury  was 
not  present)  'Counsel  you  are  a  shyster — the  only 
reason  you  took  this  case  was  to  win  it  on  appeal.'  " 
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The  three  points  urged  by  Mr.  Warner  in  his  brief 
for   the   appellants  are  as   follows: 

1.  ''The  trial  court  committed  prejudicial  error 
by  making  comments  in  the  presence  of  the  jury  which 
reflected  upon  the  ability  of  the  defense  counsel,  im- 
pugned the  defense  counsel,  indicated  the  Court's 
disbelief  in  appellant's  testimony  and  indicated  belief 
in  the  prosecutrix's  testimony." 

2.  "The  trial  court  committed  prejudicial  error 
in  permitting  testimony  of  alleged  misconduct  by 
appellant  and  related  to  the  charge  in  the  indictment." 

3.  "The  trial  court  committed  prejudicial  error 
when  it  denied  appellant's  motion  to  require  the  Gov- 
ernment to  produce  'make  sheets'  or  'rundowns'  of 
the  prosecutrix  contained  in  the  Government's  file 
on  the  ground  that  such  documents  are  confidential." 

For  the  purpose  of  this  brief  Point  One  by  Mr.  Bush 
and  Point  One  by  Mr.  Warner  will  be  considered  to  be 
the  same  point.  Thus  the  appellee  will  refer  to  them  as 
six   separate   points   only. 

A.     Alleged  Misconduct  of  the  Court. 

The  appellant  is  his  briefs  has  alleged  that  certain 
statements  of  the  trial  court  constituted  prejudicial  error.  J 
Specifically  the  appellant  claims  that  such  statements  re- 
flected upon  the  ability  of  defense  counsel;  impugned  the 
the  integrity  of  defense  counsel;  indicated  the  trial  court's 
disbelief  in  appellant's  testimony;  indicated  belief  in  the 
"prosecutrix's"  testimony;  that  the  trial  judge  was  ad- 
verse to  the  defendant  from  the  start;  that  the  appellant 
was  hampered  and  restricted  in  the  presentation  of  his 
defense. 


At  best,  it  is  difficult  to  determine  in  the  vacuum  of 
appellate  procedure,  the  effect  of  statements  and  conduct 
by  the  trial  court  upon  the  results  of  this  case.  And  yet, 
that  is  first  issue  here  presented. 

Due  to  the  imperfections  of  language  and  words,  the 
meaning  of  one's  mind  is  expressed  also  by  other  factors: 
facial  expression;  voice  inflection;  and  gestures.  Since 
these  features  were  not  recorded,  one  must  look  to  the 
setting,  surrounding  circumstances,  context  and  the  entire 
proceeding  to  determine  the  true  meaning  of  the  alleged 
statements  of  the  trial  judge.  Ochoa  v.  United  States 
(9  Cir.,  1948),  167  F.  2d  341;  United  States  v.  Warren 
(2  Cir.,  1941),  120  F.  2d  211,  212. 

The  words  of  the  trial  judge  are  not  be  isolated  for 
assessment,  nor  are  specimens  of  his  comments  to  be 
wrested  out  of  context  and  measured  against  intriguing 
generalities,  which  would  make  otherwise  inoffensive  com- 
ment appear  prejudicial.  United  States  v.  Thayer  (C.  A. 
Wis.,  1954),  209  F.  2d  534. 

Rule  52,  F.  R.  Cr.  P.,  any  error,  defect,  irregularity 
or  variance  which  does  not  aff'ect  substantial  rights  shall 
be  disregarded. 

If  we  could  have  been  at  the  trial  proceedings,  we  could 
certainly  have  judged  more  perfectly  the  true  meaning  of 
the  trial  judge's  statements.  However,  others  were  present 
from  whose  judgment  of  the  time  we  may  here  consult. 
The  party  most  likely  to  complain  of  error  by  the  trial 
judge  would  be  the  defendant's  attorney,  since  it  is  his 
duty  to  preserve  the  rights  of  the  defendant. 

It  is  significant  to  here  note  that  the  first  thirteen  under- 
lined statements  by  the  court  which  Mr.  Warner  sets  forth 
in  his  brief  as  alleged  error  were  not  objected  to  at  the 
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time  they  were  made.    (Mr.  Warner's  Br.  for  the  App.  pp. 
4-9.) 

This  Court  in  the  case  of  Albert  v.  United  States  (9 
Cir.,  1937),  91  F.  2d  461,  said  that  allegedly  objectionable 
matters  in  a  criminal  prosecution,  not  properly  objected  or 
excepted  to  in  the  trial  court,  would  not  be  considered  on 
appeal. 

Apparently  the  only  exception  to  this  rule,  as  stated 
in  C.  /.  T.  Corp.  v.  United  States  (9  Cir.,  1945),  150  F. 
2d  85,  is  that  the  Court  of  Appeals  will  consider  claimed 
error,  not  excepted  to,  only  far  enough  to  see  that  there 
has  been  no  miscarriage  of  justice. 

An  appellate  court  should  be  slow  to  reverse  a  case  for 
alleged  misconduct  of  trial  court  unless  it  appears  that 
conduct  complained  of  was  intended  or  calculated  to  dis- 
parage the  defendant  in  the  eyes  of  the  jury  and  to  pre- 
vent jury  from  exercising  impartial  judgment  on  the 
merits.  United  States  v.  Glasser  (C.  C.  A.  111.),  116  F. 
2d  690,  modified  on  other  grounds,  315  U.  S.  60,  62  S. 
Ct.  457,  86  L.  Ed.  680. 

Conduct  of  trial  judge  in  rebuking  or  punishing  attorney 
during  trial  does  not  warrant  reversal  unless  clearly  preju- 
dicial. Nezmnan  v.  United  States  (C.  C.  A.  Wash., 
1928),  28  F.  2d  681,  cert.  den.  278  U.  S.  839,  49  S.  St. 
253,  73  L.  Ed.  986. 

The  first  issue  raised  in  determining  this  first  point  is, 
do  the  statements  of  the  trial  judge  which  were  not  ob- 
jected to  at  the  time  of  trial  amount  to  a  miscarriage  of 
justice? 

These  thirteen  statements  occurred  at  varying  intervals 
over  100  pages  of  transcript. 

One  of  the  statements  was  made  beyond  the  presence  of 
the  jury.     [R.  106,  lines  14  to  17.] 
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Any  remarks  made  beyond  the  presence  of  the  jury 
could  not  have  been  prejudicial.  To  be  prejudicial,  the 
prejudice  must  develop  in  the  mind  of  the  party  who  holds 
the  power  of  conviction.  Here,  that  party  is  the  jury. 
Obviously,  no  prejudice  can  arise  where  a  statement  was 
made  which  was  not  heard  by  the  jury. 

The  state  of  the  Court  at  page  101,  lines  7  and  8,  was 
not  objected  to,  but  rather  defense  counsel  followed  the 
statement  by  ''Thank  you,  your  Honor,  I  appreciate  that." 

The  only  statement  among  the  first  thirteen  as  set  forth 
by  the  appellant  really  worth  mentioning  is  the  statement 
of  the  Court  at  page  99,  lines  7-9.  No  objection  was  made 
at  this  time.  An  objection  to  this  statement  was  later 
made  in  chambers.     [R.  105,  106.] 

At  the  beginning  of  this  colloquy  on  page  98,  a  dis- 
cussion developed  as  to  what  theory  the  appellant  was 
defending  his  case.  After  defense  counsel  explained  that 
he  "should  be  permitted  to  show  that  the  state  of  mind 
of  the  appellant  was  innocent  throughout  .  .  ."  and  that 
"the  girl  as  a  professional  prostitute  duped  the  defendant 
and  tried  to  lure  him  into  an  entrapment  in  this  very 
court  on  the  grounds  to  get  out  of  some  trouble  of  her 
own."  To  which  the  Court  asked  the  question,  "Do  you 
mean  to  say  that  this  defendant  here  is  an  innocent  in- 
dividual that  has  been  duped  by  this  young  girl." 

The  appellant  contends  that  the  jury  received  this  state- 
ment as  evidence  of  the  Court's  mind.  This  does  not 
necessarily  follow.  The  statement  was  in  the  form  of  a 
question.  The  jury  had  been  listening  to  the  defense 
counsel  explain  a  hard-to-believe  theory  of  defense.  A 
seventeen-year  old  girl,  who  according  to  her  just  elicited 
testimony,  had  never  been  involved  in  prostitution,  was 
supposed  to  have  lured  a  much  older,  more  experienced 
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man,  whose  wife  was  a  prostitute  at  the  same  place  where 
the  witness  was  taken  to  begin  her  prostitution  activities, 
into  a  trap  culminating  in  the  Federal  Court. 

The  Court  may  have  exhibited  normal  surprise.  How- 
ever, the  Court's  next  statement  was  "If  that's  your  pre- 
sumption, go  ahead."  Thereafter,  the  appellant  was  per- 
mitted to  continue  to  attempt  to  develop  this  theory.  In 
the  absence  of  a  showing  of  anything  further,  how  could 
such  action  be  unfair  and  impartial? 

In  the  case  of  Lewis  v.  United  States  (C.  C.  A.  Mich., 
1926),  11  F.  2d  745,  747,  the  trial  court's  questioning  of 
defendant's  petition  on  certain  evidence  introduced  by  the 
government  during  its  case-in-chief,  though  not  approved, 
was  not  ground  for  reversal. 

The  appellant  contends  generally  that  one  of  the  Court's 
statements  indicated  the  Court's  disbelief  in  appellant's 
testimony.  However,  there  is  no  specific  statement  as  to 
which  one  does  so.  Certainly,  the  question  asked  by  the 
Court  regarding  the  defense  theory  of  case  cannot  be  con- 
strued as  indicating  disbelief  in  appellant's  testimony  since 
the  appellant  hadn't  testified  as  yet  nor  had  any  defense 
witnesses  testified.  The  same  reasoning  would  apply  to 
other  statements  of  the  Court  which  are  assigned  as  error, 
since  all  of  them,  with  the  exception  of  the  one  made  at 
the  time  of  sentencing,  occurred  while  defense  counsel 
was  cross-examining  the  victim,  Miss  Hickey. 

Even  if  the  statement  alleged,  whatever  it  may  be,  is 
construed  to  be  a  comment  by  the  Court  on  the  appellant's 
testimony,  such  was  not  improper. 

Comment  of  the  Court  on  facts  and  expressions  of 
opinion  adverse  to  the  accused,  were  not  error,  where  the 
Court  clearly  left  questions  to  the  jury.  A^^  Sing  v.  United 
States  (C.  A.   Cal,   1926),  8  F.  2d  919.     A  statement 
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by  the  judge  in  his  charge  that  he  did  not  believe  the 
testimony  of  defendant  as  to  a  fact,  with  further  comment 
on  the  effect  of  the  faihire  of  courts  and  juries  to  properly 
function  in  enforcement  of  the  laws,  was  not  reversible 
error,  where  he  distinctly  told  the  jury  that  they  were 
not  to  be  controlled  by  his  opinion,  but  must  determine 
the  facts  for  themselves.  Fulkerson  v.  United  States 
(C.  C.  A.  Wash.,  1924),  2  F.  2d  667. 

A  federal  district  judge  may,  in  his  discretion,  express 
his  opinion  upon  the  evidence  and  credibility  of  witnesses 
provided  that  jury  is  made  to  understand  that  it  is  in  no 
way  bound  by  any  such  observations  but  is  the  sole  judge 
with  respect  to  issues  of  fact;  and  likewise  he  has  the 
duty  to  admonish  counsel  when  necessary,  provided  he 
does  so  in  temperate  language.  ( United  States  v.  Stayback 
(C.  A.  N.  J.,  1954),  212  F.  2d  313.) 

The  record  is  replete  with  statements  of  the  Court  to 
the  jury  that  it  should  disregard  any  statements  between 
the  Court  and  counsel  and  that  the  jury  was  the  sole 
judge  of  the  evidence.  (See  statement  of  facts.)  Such 
action  is  in  conformance  with  the  rules  laid  down  by  the 
case. 

Certain  statements  of  the  Court  are  alleged  to  be  error 
in  that  it  was  an  indication  that  defense  counsel  was 
taking  undue  time.  (Mr.  Warner's  Br.  pp.  12-13.)  [R. 
147,  148,  158,  179,  191,  227.] 

It  is  conceded  that  these  statements  indicate  that.  How- 
ever, it  does  not  logically  follow  that  this  was  prejudicial 
to  the  appellant.  The  Court  at  several  places  on  the 
same  occasions  indicated  that  even  though  he  was  con- 
cerned with  the  amount  of  time  being  spent  on  cross- 
examination  of  the  victim,  he  would  give  them  all  the 
time  defense  counsel   wanted.     This   did   not   restrict   or 
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confine  defense   counsel   in   cross-examination   or   in   the 
presentation  of  his  case. 

District  Court's  comments,  which  exhibited  no  more 
than  a  natural  impatience  with  extensive  amount  of  time 
being  consumed  at  trial  of  an  uncomplicated  case,  were 
not  so  prejudicial  as  to  justify  reversal  on  grounds  that 
judge's  statements  could  be  taken  by  jury  as  indicative  of 
an  attitude  of  prejudice  towards  defendant,  his  counsel 
or  his  cause.     {Pacman  v.  United  States  (C.  C.  A.  Cal., 

1944),  144  F.  2d  562,  cert.  den.  323  U.  S.  786,  S.  Ct. 

278,  89  L.  Ed.  627,  reh.  den.  323  U.  S.  818.) 

During  further  cross-examination  of  Miss  Hickey,  Mr. 
Graves  continued  asking  questions  regarding  very  per- 
sonal phases  of  her  life  in  an  attempt  to  break  her  story. 
Counsel's  questions  were  detailed,  repetitious  and  most  of 
them  irrelevant,  [R.  107-127.]  Defense  counsel  had  been 
asking  questions  concerning  the  acts  she  would  be  per- 
forming as  a  prostitute;  how  much  money  she  would  be 
making;  her  physical  examination;  her  conversations  with 
the  appellant  leading  up  to  her  becoming  a  prostitute. 
After  unsuccessful  attempts  to  get  her  to  reveal  conduct 
which  would  fit  into  the  defendant's  theory  of  the  case, 
defense  counsel  would  ask  similar  questions  which  were 
basically  repetitious. 

When  the  Court  attempted  to  explain  to  counsel  that 
this  line  of  questioning  was  immaterial,  delicate  and  em- 
barrassing, a  colloquy  ensued  between  the  Court  and  de- 
fense counsel.  [R.  125,  126,  127.]  On  page  127,  the 
Court  said,  "You  have  been  asking  her  about  the  most 
delicate  things  you  can  ask  a  woman." 

Mr.  Graves  replied :  "Yes,  your  Honor.  I  want  to  show 
the  whole  story."  Defense  counsel  here  agreed  that  these 
were   the  most  delicate  things  you  could  ask  a   woman. 
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and  yet  he  wanted  to  persist  and  go  into  all  the  details. 
His  attempt  at  impeachment  had  failed  to  take  place  by 
this  time.  The  Court  had  permitted  counsel  to  go  into 
every  phase  of  her  activities  or  conversation  in  great  de- 
tail. When  it  became  apparent  that  further  repetitious 
questions  would  not  avail  the  progress  of  the  trial,  and 
when  this  should  have  been  apparent  to  defense  counsel, 
the  Court  made  the  alleged  prejudicial  statement.  [R. 
127,  lines  20-22.] 

The  Court  continued.     [R.  128,  lines  2,  3.] 

Defense  counsel  objected  to  these  remarks  in  the  alterna- 
tive.     [Lines  4-6.] 

At  line  20,  counsel  asked,  "May  I  be  permitted  to  have 
a  reasonable  latitude  to  go  into  that? 

The  Court:  Certainly   .   .    ." 

Never  at  any  time  did  the  Court  make  any  remarks 
which  were  directed  towards  the  appellant  in  any  way. 
No  inferential  remarks  were  made  or  alluded  to  in  the 
course  of  the  trial. 

Other  alleged  prejudicial  statements  of  the  Court  were 
basically  of  the  same  character,  in  that  the  Court  was 
attempting  to  make  counsel  aware  of  the  immateriality, 
uselessness,  and  futility  of  counsel's  repetitious  cross-ex- 
amination. 

After  this  particular  colloquy,  the  Court  instructed  the 
jury  that  it  should  disregard  the  Court's  comments  and 
that  it  was  in  no  way  to  be  a  reflection  upon  the  appellant. 
[R.  194.] 

The  action  of  the  Court  in  reprimanding  defendant's 
counsel  and  unfavorably  commenting  on  their  conduct  is 
not  ground  for  reversal  unless  it  involves  palpable  injury 
to  accused  or  affects  his  substantial  rights.  {Cook  v. 
United  States  (C.  C.  A.  Tex.,  1925),  4  F.  2d  517.) 
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If  judge  has  been  patient,  heard  fully  and  fairly,  the 
defendant  is  required  to  show  error  which  is  reasonably 
prejudicial.  {Baker  v.  United  States  (C.  C.  A.  La.,  1946), 
156  F.  2d  386,  cert.  den.  329  U.  S.  763,  67  S.  Ct.  123, 
91  L.  Ed.  657,  reh.  den.  329  U.  S.  829.) 

A  strongly  reasoned  case  decided  by  this  Honorable 
Court  is  that  of  Shockley  v.  United  States  (9  Cir.,  1948), 
166  F.  2d  704,  711,  712,  reh.  den.  In  that  case,  remarks 
of  the  trial  judge  directed  toward  defendant's  counsel, 
were  not  prejudicial  in  view  of  the  specific  instructions 
that  the  jurors  must  wholly  disregard  Court's  rulings  and 
comments  during  the  trial  and  that  because  the  Court  had 
admonished  counsel,  the  jury  should  not  draw  any  infer- 
ences therefrom. 

The  appellants  contended  that  the  attitude,  demeanor, 
activity  and  expression  of  the  trial  judge  were  little  less 
than  shocking  to  a  sense  of  justice. 

This  appellate  court  at  pages  711,  712  said  it  could  not 
"believe  that  these  comments  between  court  and  defense 
counsel  so  misled  and  prejudiced  jurors  that  they  became 
partisans  of  the  prosecution.  We  cannot  abandon  our 
faith  in  the  capacity  and  desire  of  a  Federal  jury  to  avoid 
being  mired  in  irrelevancies,  and  the  record  does  not  reveal 
that  the  jurors  .  .  .  were  inspired  to  render  a  verdict 
not  based  entirely  on  the  evidence  admitted  by  the  Court." 

For  the  full  effect  of  this  opinion,  this  Honorable 
Court's  attention  is  directed  to  page  712  of  the  opinion 
which  in  effect  says  that  improper  statements  may  be 
cured  by  appropriate  instructions  to  the  jury. 

In  the  case  at  bar,  the  trial  court  made  several  specific 
instructions  similar  to  the  ones  referred  to  in  the  opinion 
of  the  Shockley  case. 
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See  also: 

Steinberg  v.   United  States,  162  F.  2d   120,  cert, 
den.  332  U.  S.  808,  (S%  S.  Ct.  108,  92  L.  Ed.  386. 

The  facts  of  this  case  were  Httle  in  dispute  with  the 
exception  of  the  mental  intent  of  the  appellant.  But  from 
the  basically  uncontested  facts,  it  may  easily  be  inferred 
that  the  requisite  intent  was  there  present.  Where  guilt 
is  clearly  shown,  some  cases  have  held  that  no  prejudice 
exists.  (United  States  v.  Domres  (7  Cir.),  142  F.  2d 
477,  cert.  den.  322  U.  S.  723;  United  States  v.  Krakower, 
86  F.  2d  111.) 

Generally  the  test  is  whether  or  not  the  appellant  has 
been  prejudiced  and  has  been  denied  his  right  to  fair 
trial. 

Brink  v.  United  States  (C.  C.  A.  Ohio,  1932),  60 

F.  2d  231,  cert.  den.  287  U.  S.  667,  53  S.  Ct. 

291,  77  L.  Ed.  575; 
Hargrove  v.  United  States  (C.  C.  A.  Okla.,  1928), 

25  F.  2d  258; 
United  States  v.  Katz  (C.  A.  Pa.,  1949),  173  F. 

2d  116; 
United  States  v.   Echeles   (C.   A.   7,    1955),   222 

F.  2d  144,  cert.  den.  350  U.  S.  828,  76  S.  Ct.  58, 

100  L.  Ed.  739; 
United  States  v.  Varlack,  225  F.  2d  665 ; 
United  States  v.  De  Marie,  226  F.  2d  7^Z,  cert. 

den.  350  U.  S.  966,  7S  S.  Ct.  436,  100  L.  Ed. 

839; 

Withrozv  v.  United  States,  1  F.  2d  858; 
42  L.  R.  A.  (N.  S.)  428; 

Iva   Ikiiko    D'Aquino   v.    United   States    (9    Cir., 

1951),  192  F.  2d  338,  367; 
Garber  v.  United  States  (6  Cir.),  145  F.  2d  966, 

974. 
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Magcn  v.  United  States  24  F.  2d  325,  holds  as  follows: 

"In  regard  to  the  objection  that  the  remarks  of 
the  trial  court  were  such  as  to  prevent  a  fair  trial 
we  are  not  persuaded  that  the  constant  reiteration  by 
the  attorney  of  his  complaints  against  the  judge  was 
not  calculated  to  prejudice  the  court,  rather  than  the 
attorney  or  his  client.  The  attorney  was  allowed  to 
bring  out  on  cross-examination  any  facts  he  might 
reasonably  desire,  and  he  called  no  witness  except  a 
deputy  clerk  of  the  District  Court,  who  merely  gave 
some  unimportant  evidence  as  to  the  record  in  his 
office. 

"The  proof  of  guilt  was  substantially  uncontra- 
dicted and  the  reliance  of  the  defense  was  on  points 
of  law  rather  than  on  the  facts.  To  hold  that  per- 
sonal altercation,  having  no  real  relation  to  the  merits 
of  the  litigation,  causes  a  mistrial,  would  be  to  reward 
a  defendant  for  the  shortcomings  of  his  lawyer  in  a 
case  where  it  is  mere  speculation  to  say  he  suffered 
any  prejudice." 

And  finally,  in  the  case  of  United  States  v.  Dennis 
(2  Cir.,  1950),  183  F.  2d  201,  cert,  granted  340  U.  S. 
863,  71  S.  Ct.  91,  95  L.  Ed.  630,  aff'd  341  U.  S.  494, 
71  S.  Ct.  875,  95  L.  Ed.  1137,  we  find  these  pertinent 
facts : 

The  trial  was  punctuated  over  and  over  again  with 
motions  for  mistrial  obviously  for  patently  frivolous  rea- 
sons. The  judge  found  the  action  of  the  attorneys  to  be 
a  deliberate  and  concerted  effort  to  wear  him  down.  The 
Court  of  Appeals  found  that  such  a  concert  would  have 
been  manifested  in  precisely  the  same  form. 

The  judge,  at  times,  rebuked  the  attorneys,  he  used 
language  short  of  requisite  judicial  gravity;  he  warned  if 
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their  actions  persisted,  he  would  punish  them  when  the 
trial  was  over.  The  court  continued  to  instruct  the  jury 
that  they  were  not  to  take  what  he  said  to  the  attorneys 
against  their  clients;  the  test  applied  there — did  he  weigh 
the  scales  against  the  defendants;  did  he  confine  defen- 
dants in  presentation  of  their  case? 

"Justice  can  be  as  readily  destroyed  by  the  flac- 
cidity  of  the  judge  as  by  his  tyranny;  impartial  trials 
need  a  firm  hand  as  much  as  a  constant  determination 
to  give  each  one  his  due." 

The  facts  of  this  case  as  applied  to  the  cases  cited 
above  lead  us  to  the  conclusion  that  no  prejudicial  error 
was  committed  by  the  trial  judge.  He  gave  ample  oppor- 
tunity to  cross-examine  and  to  present  the  defense.  He 
used  moderate  language.  He  made  no  remarks  directed 
towards  the  defendant.  Several  times  in  addition  to  the 
final  instructions,  the  court  admonished  the  jury  that  it 
should  disregard  remarks  of  the  court  and  counsel;  that 
such  was  not  evidence;  that  the  jury  was  the  sole  judge 
of  the  evidence;  that  any  remarks  directed  toward  counsel 
should  not  be  inferred  to  reflect  in  any  way  upon  the  de- 
fendant ;  that  to  do  so  would  be  grossly  unfair ;  that  by  the 
court's  remarks,  it  did  not  intend  to  express  any  view  as 
to  what  verdict  the  jury  should  reach;  that  in  fact,  the 
Court  was  not  interested  in  the  verdict.  In  the  face  of 
this  kind  of  record,  it  would  be  pure  speculation  to  con- 
clude that  the  comments  of  the  Court  had  prejudiced  his 
rights. 
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B.     Alleged  Error  in  Giving  Instruction  Re  the 
Testimony  of  the  Woman  Transported. 

Exception  was  taken  to  a  portion  of  one  instruction  at 
R.  424,  lines  14-21,  ".  .  .  that  her  testimony  'may  be 
viewed  in  the  same  light  as  any  other  witness.'  "  The  de- 
fense counsel  stated  that  this  was  "erroneous  under  the 
law  that  her  testimony  should  be  carefully  scrutinized 
although  she  is  not  an  accomplice,  but  she  is  a  participant." 

Was  this  error  to  so  rule?  In  a  prosecution  for  viola- 
tion of  former  Section  398  of  this  title,  the  refusal  of 
requested  charge  that  testimony  of  girl  involved  should  be 
considered  with  great  caution  and  subjected  to  the  closest 
scrutiny  by  the  jury  was  not  reversible  error  although 
she  had  made  statements  to  the  F.  B.  I.  inconsistent  with 
her  testimony  at  trial  but  it  was  corroborated  in  several 
material  respects  and  the  jury  had  ample  warning  that  she 
was  ill  disposed  towards  the  defendant.  United  States  v. 
Krulewitch  (C.  C.  A.  N.  Y.,  1948),  167  F.  2d  943,  re- 
versed on  other  grounds  336  U.  S.  440,  69  S.  Ct.  716, 
93  L.  Ed.  790.  The  trial  court  and  the  appellant  seemed 
to  agree  on  the  point  that  the  witness,  Miss  Hickey,  was 
not  an  accomplice.  [R.  419,  lines  12,  13.]  The  appellant 
believed  that  because  of  her  participation,  her  testimony 
should  be  carefully  scrutinized.  The  trial  court  had  given 
an  instruction  to  this  efifect  earlier  at  page  415,  lines  8-12. 

"The  jury  should  take  into  consideration  the  fact  that 
Farlena  Jo  Hickey  admits  that  she  was  involved  in 
this  transportation,  in  passing  on  her  testimony.  The 
jury  should  therefore  carefully  scrutinize  her  testi- 
mony in  light  of  the  view  of  all  the  circumstances." 

The  desired  instruction  was  here  given. 

The  exception  to  the  instruction  given  at  page  424  then 
is  only  an  exception  if  that  instruction  is  inconsistent  with 
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the  first  one  so  as  to  invalidate  its  effect.  To  determine 
this,  all  of  the  instructions  relating  to  this  witness  and 
witnesses  in  general  should  be  considered  as  a  whole.  25 
Fed.  Dig.  407,  and  Pocket  Parts  pp.  75-76. 

In  addition  to  the  instruction  just  mentioned  above,  the 
trial  court  gave  these  other  instructions : 

"However,  you  may  consider  the  character  of  Far- 
lena  Jo  Hickey  in  the  same  manner  as  you  would 
consider  the  character  of  any  witness  who  had  testi- 
fied in  the  trial  of  this  cause  for  the  purpose  of  deter- 
mining whether  or  not  she  had  told  the  truth. 

"You  are  instructed  that  the  woman  transported  is 
not  an  accomplice  to  her  transporation  whether  she 
does  willingly  or  unwillingly,  and  her  testimony  may 
be  viewed  in  the  same  light  as  that  of  any  other  wit- 
ness and  it  need  not  be  corroborated  if  you  are  willing 
to  believe  it  alone  and  without  corroboration."  [R. 
419,  lines  7-17.] 

Prior  to  this,  the  trial  court  gave  the  general  rules  by 
which  all  witnesses'  testimony  should  be  weighed  and 
evaluated.    [R.  412,  line  20,  to  p.  413,  line  19.] 

In  instructions  which  stated  that  the  jury  should  scru- 
tinize with  care  the  testimony  of  one  they  considered  an 
accomplice,  and  which  was  followed  by  an  instruction  that 
the  weight  and  credit  to  be  given  to  the  testimony  of  the 
person  who  has  admitted  a  part  in  the  commission  of  a 
crime  is  for  the  jury  to  decide,  was  proper.  (United  States 
V.  Echeles,  222  F.  2d  144,  supra.) 

While  the  Courts  of  Appeals  seem  to  be  divided  on  the 
issue  of  whether  or  not  the  jury  should  be  instructed  to 
receive  the  testimony  of  an  accomplice  with  caution,  the 
majority  seems,  of  course,  to  favor  such  an  instruction. 
However,  they  hold  that  it  is  not  reversible  error  to  refuse 
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to  give  such  instruction.  {Stoneking  v.  United  States, 
232  F.  2d  385.  cert.  den.  352  U.  S.  835,  77  S.  Ct.  54.  1 
L.  Ed.  2d  54,  cert.  den.  354  U.  S.  941.  reh.  den.  355  U.  S. 
852.) 

A  woman  transported  in  interstate  commerce  is  not  an 
accomplice  to  her  transportation.  {Lez'ine  z:  United  States, 
163  F.  2d  992.) 

It  necessarily  follows  that  since  Miss  Hickey  was  not 
an  accomplice,  as  defense  counsel  so  intimated,  the  appel- 
lant was  not  absolutely  entitled  to  an  instruction  caution- 
ing the  jury  to  weigh  with  caution  Miss  Rickey's  testi- 
mony. 

The  case  at  bar  is  ver\'  close  to  the  Echeles  case,  supra. 
Even  though  the  jun,-  there  as  here  was  cautioned  in  the 
use  of  the  testimony  of  the  witness,  in  both  cases,  the  ]vlt\ 
was  instructed  that  it  should  decide. 

This  is  what  the  alleged  erroneous  instruction  in  this 
case  meant.  It  was  merely  a  way  of  saying  "neverthe- 
less, you  must  decide  for  yourselves.  You  are  to  use  the 
same  tools  of  measurement  in  weighing  the  testimony  of 
this  witness  as  you  would  any  other  witness."  The  court 
had  already  given  the  jun*-  the  tools  by  which  it  should 
weigh  and  measure  the  testimony  of  all  witnesses. 

This  was  consistent  with  the  basic  principle  that  the 
juT)-  is  the  sole  judge  of  the  weight  and  credibility  of  the 
witnesses.  Any  instruction  restricting  this  fvmction,  for 
or  against  the  appellant,  would  have  been  improper. 
{IVeiner  v.  United  States  (C.  C.  A.  Wis..  1936).  82  F. 
2d  305,  cert,  granted.  298  U.  S.  652,  56  S.  Ct.  956.  80 
L.  Ed.  1380,  aflf'd  299  U.  S.  92,  57  S.  Ct.  79.  81  L.  Ed. 
SS.) 

Trial  court  has  the  dut>*  to  explain  to  the  jury  that  they 
are  the  judges  of  the  credibilitA*  of  witnesses  and  to  charge 
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them  that  every  cummstance  appearii^  in  evidence,  bear- 
ii^  upon  such  credibility,  is  to  be  considered  in  connection 
with  witnesses'  testimony  in  order  that  the  jury  may  de- 
termine the  weight  to  give  testimoiiy. 

Under  the  general  case  law,  we  must  condnde  that  the 
court's  instructions  were  correct.  (GhadiaU  v.  United 
States  (9  Or.,  1927),  17  R  2d  236;  MiOer  v.  United 
States  (9  Or.,  1938),  95  F.  2d  492;  Jones  v.  United 
States  (C  A.  PemL,  1956),  230  F.  2d  485. 

C.  Allied  Error  of  the  Trial  Court  in  Dcn5ring  the 
Appellant's  Request  for  the  Names  and  Addresses 
of  the  Pro^iective  Jurors  and  to  Personally  Voir 
Dire  *r.e  VT—Iremen. 

It 
pellani 

Oistnct  _ 

denymg 

dresses  of  the  pros:     :    -  _   :  : 

dire  the  veniremen. 

With  the  exception  of  capital  cases  such  as  treason  and 
murder  (18  U.  S.  C,  Sec  3432).  we  know  of  no  rule  or 
provision  requiring  the  Oerk  or  the  Court  to  divulge  prior 
to  trial  the  names  of  prospective  jurors. 

In  fact,  the  law  would  seem  to  be  that  it  is  improper 
to  make  such  divulgement.  Prospective  jurors  should  not 
be  subject  to  neighborhood  interview,  etc  It  is  well  es- 
tablished by  reason  of  the  ProfessicHial  Ethics  of  the 
.American  Bar  Association  and  by  respectaUe  authorities, 
that  jurors  should  not  be  subjected  to  inquiry  after  they 
have  arrived  at  their  verdict  If  it  be  the  rule  that  jurors 
should  not  be  harassed  and  investigated  after  the  return 
of  their  verdict,  all  the  more  so  should  no  investigation 
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be  conducted  prior  to  their  service.  For  a  discussion  and 
collection  of  authorities  on  the  subject  of  the  impropriety 
of  investigating  jurors,  subsequent  to  verdict,  see  those 
collected  and  discussed  by  Judge  Mathes  in  United  States 
V.  Schneiderman,  106  Fed.  Supp.  906,  925  (1952). 

There  is  no  violation  of  the  Constitutional  guaranty  in 
the  rule  of  this  Court  in  refusing  to  furnish  information 
on  prospective  jurors.  The  Sixth  Amendment  guarantees 
in  criminal  cases: 

".  .  .  to  a  speedy  and  public  trial  by  an  impartial 
jury  of  the  State  and  district  wherein  the  crime  shall 
have  been  committed,    .    .    ." 

This  does  not  require  the  providing  of  the  names  and 
addresses  of  prospective  jurors.  There  is  a  presumption 
that  jurors  called  are  fair  jurors  and  will  decide  a  case 
upon  the  evidence  and  instructions  of  the  Court.  Rule 
23,  F.  R.  Cr.  P.,  makes  no  provision  for  the  supplying  of 
the  names  and  addresses  of  propective  jurors. 

The  rule  that  applies  is  Rule  24(a)  of  the  Federal  Rules 
of  Criminal  Procedure.  The  rule  has  never,  to  our  knowl- 
edge, been  held  to  be  unconstitutional. 

It  is  appellee's  view  that  substantially  all  of  appellant's 
contentions  urged  have  been  answered  by  a  recent  opinion 
of  this  Court.    That  case  is: 

Hamer  v.  United  States  (No.  15688),  August  26, 
1958,  259  F.  2d  274,  rehearing  denied. 

We  shall  not  repeat  the  arguments  or  authorities  the 
Government  presented  in  its  brief  in  the  Hamer  case,  nor 
here  refer  to  the  cases  and  comments  of  this  Court  in  the 
Hamer  opinion.  We  submit  the  authority  of  the  Hamer 
case  applies  to  the  facts  of  this  case. 
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Rule  24(a)  with  reference  to  examination  of  prospec- 
tive jurors  makes  it  discretionary  with  the  Court  to  con- 
duct voir  dire  examination  itself  or  permit  interrogation 
by  counsel.  A  Federal  Rule  of  Criminal  Procedure  has 
the  force  of  a  statute  and  hence  will  abrogate  a  contrary 
principle  of  common  law.  (Rattley  v.  Irelan  (C.  A.  D.  C, 
1952),  197  F.  2d  585,  586.) 

Another  interesting  aspect  is  presented  by  Rule  57(b), 
F.  R.  Cr.  P.,  which  states: 

"If  no  procedure  is  specifically  prescribed  by  rule, 
the  Court  may  proceed  in  any  lawful  manner  not  in- 
consistent with  these  rules  or  with  any  applicable 
statute." 

The  Notes  of  the  Advisory  Committee  on  Rules,  Note 
(b),  states: 

"One  of  the  purposes  of  this  rule  is  to  abrogate 
any  existing  requirement  of  conformity  to  State  pro- 
cedure on  any  point  whatsoever." 

".  .  .  it  seemed  best  not  ...  to  prescribe  a 
uniform  practice  as  to  some  matters  of  detail,  but  to 
leave  the  individual  courts  free  to  regulate  them 
either  by  local  rules  or  usage.  Among  such  matters 
are  the  mode  of  impaneling  a  jury   .   .   ." 

The  trial  court  in  this  case  followed  the  usual  procedure 
of  the  United  States  District  Court  in  this  regard.  (See 
Statement  of  Facts  above).  During  the  Court's  voir  dire 
of  the  jurors,  counsel  for  the  appellant  was  given  every 
opportunity  to  submit  questions  to  the  Court  which  were 
then  passed  upon  by  the  Court.  All  the  questions  so 
submitted  by  the  appellant  to  the  Court  were  submitted  to 
the  veniremen  if  the  question  was  proper  or  if  it  had  not 
specifically  been  asked  by  the   Court  before  or   in   some 
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other  way.  The  appellant  made  no  objections  to  the  ques- 
tions submitted  by  the  Court  and  took  no  exceptions  for 
failure  to  submit  any  questions  so  requested  by  the  appel- 
lant. 

After  the  conclusion  of  the  voir  dire  examination  by  the 
Court,  the  appellant,  throug-h  counsel,  stated  he  had  no 
further  questions. 

It  is  concluded  that  the  actions  of  the  trial  court  con- 
cerning these  matters,  gave  the  appellant  adequate  oppor- 
tunity to  inquire  of  the  veniremen  in  order  to  impanel  a 
jury  of  his  choice. 

It  is  also  concluded  from  the  case  law  cited  that  the 
appellant  had  no  right  to  know  before  the  trial  the  names 
and  addresses  of  the  prospective  jurors  and  that  the  denial 
by  the  trial  court  in  this  respect  was  not  error. 

D.  Alleged  Misconduct  of  the  Court  on  March  4, 
1957,  at  the  Time  of  Sentencing,  in  Statements 
Made  Towards  Defense  Counsel. 

The  verdict  was  returned  by  the  jury  on  February  15, 
1957,  (See,  Statement  of  Case,  above).  The  statement 
alleged  to  have  been  made  by  the  Court  on  the  4th  of 
March,  1957,  was  not  designated  as  a  part  of  the  original 
reporter's  transcript  of  the  proceeding.  It  is  set  forth  in 
the  supplemental  record.  [R.  A2,  A3.]  This  statement 
was  made  more  than  two  weeks  after  the  jury  had  re- 
turned its  verdict. 

To  be  prejudicial,  it  must  affect  the  ones  whose  duty  it 
is  to  ascertain  the  facts.  The  test  applied  in  the  Schockley 
case,  supra,  at  pages  710,  711,  was,  did  the  conduct  of  the 
Court  so  mislead  and  prejudice  the  jurors  that  they  be- 
came partisans  with  the  prosecution.  Since  the  facts  had 
been  presented  and  determined  prior  to  the  making  of  this 
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statement,  it  is  inconceivable  how  any  statement  made  by 
the  Court  at  that  time  could  have  prejudiced  the  defendant. 

The  word  prejudiced  has  been  defined:  "if  reasonably 
calculated  to  erroneously  affect  the  jury  in  reaching  its 
verdict."  (Sonken-Galamen  Corp.  v.  Hilhnan  Tex.  Civ. 
App.,  Ill  S.  W.  2d  853,  856.) 

It  is  concluded  that  since  the  jury  was  not  present,  it 
could  not  be  affected  by  any  such  remark  and  is  therefore 
not  prejudicial. 

E.  Alleged  Error  of  the  Trial  Court  in  Permitting 
Evidence  of  Alleged  Misconduct  of  the  Appel- 
lant. 

The  appellee  concedes  that  it  is  the  general  rule  that 
evidence  of  the  appellant's  misconduct  or  criminal  charac- 
ter is  inadmissible  to  establish  probability  of  guilt.  {Ben- 
ton V.  United  States,  233  F.  2d  491.) 

However,  the  appellee  contends  that  there  are  several 
exceptions  to  this  rule: 

(1)  to  impeach  the  appellant  as  a  witness  by  a  showing 
of  a  prior  felony  conviction;  24  Fed.  Dig.  366-371. 

(2)  to  show  specific  intent,  knowledge,  motive,  design 
or  scheme.     {United  States  v.  lacullo   (C.  A.   111.),  226 

F.  2d  788,  cert.  den.  350  U.  S.  966,  76  S.  Ct.  435,  100 
L.  Ed.  839.) 

The  test  which  seems  to  be  applied  in  such  case  is:  was 
the  evidence  of  misconduct  relevant  to  the  issues  which 
must  be  proved  before  a  violation  of  the  law  exists. 
{United  States  v.  Wall  (C.  A.  111.),  225  F.  2d  905,  cert, 
den.  350  U.  S.  935,  76  S.  Ct.  307,  100  L.  Ed.  816.) 

In  a  trial  charging  the  appellant  with  the  interstate 
transportation  of  a  woman  for  immoral  purposes,  the 
intent  of  the  defendant  is  a  vital  issue. 
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Here,  the  other  elements  of  the  offense  were  not  in 
issue.  The  whole  defense  was  based  upon  the  intent  of 
the  appellant  that  he  had  no  such  purpose  in  mind  in 
transporting  Aliss  Hickey  from  Texas  to  California. 

His  testimony  was  to  the  effect  that  he  abhorred  prosti- 
tution and  that  even  though  he  knew  his  wife  was  a 
prostitute,  he  was  constantly  trying  to  get  her  out  of  the 
racket.     [R.  321-392.] 

His  admissions  that  he  had  been  a  pimp  [R.  385,  390] 
was  basically  the  same  evidence  brought  by  the  rebuttal 
witness,  which  evidence  is  here  alleged  to  have  been  im- 
properly received. 

Thus,  the  real  question  may  be  decided  without  going 
into  any  of  the  foregoing  exceptions.  Since  the  appellant 
admitted  on  cross-examination  and  re-direct  examination 
that  he  had  been  a  pimp,  how  could  the  introduction  of 
such  evidence  by  the  government  on  rebuttal,  prejudice 
the  appellant?     Of  course,  the  answer  is  that  it  cannot. 

A  fortiori,  the  fact  that  the  appellant  was  a  pimp  goes 
to  the  question  of  intent  at  the  time  of  the  transportation. 
Since  it  would  tend  to  shed  light  on  this  vital  issue,  it 
would  be  material.  If  a  man  is  engaged  in  the  business  of 
pimping,  it  infers  that  a  girl  transported  who  is  placed  in 
a  house  of  prostitution,  is  transported  for  the  purpose  of 
prostitution. 

The  appellant,  on  cross-examination,  did  not  affirmative- 
ly deny  or  did  not  state  that  he  had  made  such  a  statement 
as  the  government  was  tending  to  prove.  Yet,  taking  his 
testimony  as  a  whole,  it  would  indicate  that  he  was  deny- 
ing the  statement.  His  closing  remarks  on  cross-examina- 
tion. "I  don't  remember  the  gentleman  there."  If  he 
couldn't  remember  the  gentleman — the  F.  B.  I.  Agent  who 
heard  the  statement — he  would  possibly  not  remember 
making  the  statement  to  him. 
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For  these  reasons,  it  follows  that  the  trial  court  did  not 
abuse  its  discretion  in  permitting  this  evidence  to  be  in- 
troduced. 

F.     Denial  of  Motion  to  Produce  "Make"  Sheets  on 
Government  Witness. 

The  motion  was  not  made  after  the  examination  of  the 
victim,  Miss  Hickey,  as  the  appellant  claims  in  his  second 
opening  brief,  at  page  29,  lines  9-12.  Nor  was  it  made 
during  the  cross-examination  of  the  witness.  Rather,  the 
motion  was  made  at  the  conclusion  of  the  Government's 
case-in-chief.  [R.  269.]  Therefore,  the  motion  may  have 
been  denied  for  being  untimely. 

The  appellant  contends  in  his  second  brief  at  page  30, 
lines  8-14,  a  right  to  cross-examine  the  defendant  with 
respect  to  her  criminal  record.  The  appellee  has  no  argu- 
ment with  this  much  of  appellee's  contention.  For  im- 
peachment purposes  he  may  ask  any  witness  regarding 
prior  convictions  of  any  felonies.  However,  during  the 
cross-examination  and  recross-examination  of  Miss 
Hickey,  no  such  questions  were  asked  of  her. 

A  witness  may  only  be  examined  as  to  prior  felonies  or 
misdemeanors  involving  moral  turpitude. 

United  States  v.  Hozvell,  240  F.  2d  149; 
Steel  V.   United  States,  243  F.  2d  712,  cert.  den. 
355  U.  S.  828,  7^  S.  Ct.  39,  2  L.  Ed.  2d  41. 

For  impeachment  purposes,  evidence  of  witness'  arrest 
is  inadmissible,  but  evidence  of  his  conviction  is  admis- 
sible.    {Beasley  v.  United  States,  218  F.  2d  366,  368.) 

There  is  no  showing  by  the  appellant  that  any  ''make" 
sheets  actually  existed  or  contained  any  exemplified  copies 
of  any  felony  convictions.  Counsel  for  the  defendant 
suggested   that   such   "make"    sheets   contain   "arrests   or 
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police  record."  [R.  269,  lines  24,  25;  p.  290,  line  1.] 
At  best,  any  such  "record"  is  hearsay  information  and 
does  not  come  within  the  ruling  of  the  Jencks  case,  the 
Andolschek  case  or  the  Beekman  case,  cited  by  the  appel- 
lant as  their  authority  for  this  contention. 

The  Jencks  decision  is  limited  to  statements  or  reports 
of  the  witness.  "Make"  sheet  or  "rundown"  is  neither  a 
statement  or  report  and  hence  does  not  come  within  this 
ruling.     {United  States  v.  Jencks,  353  U.  S.  657.) 

The  documents  which  were  the  subject  matter  in  the 
Andolschek  case  are  substantially  different  than  the 
"make"  sheets  in  this  case.  There,  the  criminal  prosecu- 
tion was  founded  upon  those  very  dealings  to  which  the 
documents  related  and  the  contents  of  the  documents  may 
or  may  not  tend  to  exculpate  the  criminality  alleged. 

Here,  the  "make"  sheets  are  only  hearsay  evidence  and 
would  not  be  competent  upon  which  to  base  a  cross-ex- 
amination or  impeachment.  The  "make"  sheets  have  no 
bearing  upon  the  criminality  of  the  defendant  in  the  trial 
court.  They  do  not  relate  to  the  appellant  or  to  any  ele- 
ment of  the  crime  with  which  he  was  charged.  There- 
fore, the  critical  distinction  of  the  Andolschek  case  would 
not  here  apply. 

The  other  case  cited  by  the  appellant  as  authority  for 
this  point  is  United  States  v.  Beekman,  et  at.  (C.  A.  2d, 
1946),  155  F.  2d  580.  The  holding  of  that  court  in 
relation  to  this  issue  was  that  records,  showing  that  wit- 
nesses for  the  government  against  the  defendant  had  been 
disciplined  by  the  government  agency  which  was  prosecut- 
ing the  action  and  were  still  in  a  business  subject  to  the 
supervision  of  such  agency,  and  thereby  might  be  facile 
witnesses  against  other  alleged  offenders,  were  relevant  on 
the  question  of  bias  of  witnesses.  Any  such  claim  of 
privilege    by    reason    of    the    confidential    nature    of    the 
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records  must  be  waived  when  a  criminal  proceeding  is  in- 
stituted and  the  records  show  the  bias  of  the  witnesses. 

Three  points  were  there  controlHng: 

That  the  records  actually  existed; 

That  the  evidence  sought  was  records  of  a  government 
agency,  apparently  otherwise  admissible  as  official  records; 
And  that  the  evidence  sought  would  show  the  basis  for 
possible  bias  of  prosecution  witnesses.  Such  a  showing 
would  make  the  records  relevant. 

Here,  the  "make"  sheets  of  the  witness,  Miss  Hickey, 
were  never  shown  to  have  actually  existed.  Indeed,  the 
government's  attorney,  Mr.  Jensen,  stated  in  open  court 
that  the  witness  had  no  arrest  record.  Defense  counsel 
then  said  if  such  statements  were  made  in  open  court  by 
the  government's  attorney,  he  would  accept  such  a  state- 
ment as  a  fact.  The  Court  ruled  that  Mr.  Jensen  did  not 
have  to  make  such  a  statement.  The  defendant  took  no 
exception  to  this  ruHng.     [R.  269,  270.] 

The  "make"  sheets  would  not  be  admissible  as  com- 
petent evidence  to  show  the  arrest  record  of  the  witness 
since  such  "run-downs"  are  only  records  which  various 
agencies :  local,  national,  federal,  state,  submit  to  the 
F.  B.  I.  when  an  individual  is  fingerprinted.  It  may  be 
evidence  that  the  agency  submitted  fingerprints  to  the 
F.  B.  I.,  but  would  be  incompetent  to  show  an  arrest,  or 
conviction  or  anything  further. 

Such  an  arrest  record  could  in  no  way  show  bias  towards 
the  appellant. 

It  could  not  be  relevant  for  impeachment  purposes  since 
a  witness  may  not  be  impeached  by  evidence  of  prior  ar- 
rests. {Beasley  v.  United  States,  supra.)  Therefore,  the 
appellant  has  not  cited  any  authority  to  support  this  pro- 
position. 
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V. 

CONCLUSION. 

From  the  rules  and  argument  set  forth  above,  it  is 
concluded  that  the  trial  court  committed  no  error  in  the 
trial  of  the  appellant.  In  the  event  that  it  is  considered 
by  this  court  that  the  trial  court  committed  error,  it  is 
urged  that  the  error  was  harmless. 

Respectfully  submitted, 

Laughlin  E.  Waters, 

United  States  Attorney, 

Robert  John  Jensen, 

Assistant  U.  S.  Attorney, 
Chief,  Criminal  Division, 

T.  Conrad  Judd, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee  United  States  of  America. 
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In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division 

Civil  No.  36315 

ARMIDA  ALDRIDGE, 

Plaintiff, 

vs. 

STATES  MARINE  CORPORATION  OF  DELA- 
WARE, a  Corporation;  WHITE  COMPANY, 
a  Corporation;  FIRST  DOE,  and  SECOND 
DOE, 

Defendants. 

PETITION  FOR  REMOVAL  OF  ACTION  ON 
GROUNDS  OF  DIVERSITY  OF  CITIZEN- 
SHIP 

To  the  Honorable  the  Judges  of  the  Above-Entitled 
Court : 

Comes  now  States  Marine  Corporation  of  Dela- 
ware, a  corporation,  defendant  in  the  above-entitled 
action,  and  files  this,  its  petition  for  removal  of  said 
action  from  the  Superior  Court  of  the  State  of 
California  in  and  for  the  City  and  County  of  San 
Francisco,  in  which  it  is  now  pending,  to  the  United 
States  District  Court  in  and  for  the  Northern  Dis- 
trict of  California,  Southern  Division,  held  in  the 
City  and  County  of  San  Francisco,  State  of  Cali- 
fornia : 

1.  The  above-entitled  action  was  commenced  in 
the  Superior  Court  of  the  State  of  California  in 
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and  for  the  City  and  County  of  San  Francisco  on 
March  8,  1957,  the  same  being  No.  466711,  and  is 
now  pending  in  said  court.  Said  defendant  was 
served  with  a  copy  of  the  summons  and  complaint 
in  said  action  on  March  19,  1957,  at  San  Francisco, 
California;  that  said  action  is  one  of  which  the  Dis- 
trict Courts  of  the  United  States  have  original 
jurisdiction. 

2.  That  defendant  States  Marine  Corporation  of 
Delaware  is  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
Delaware  and  was  at  the  time  of  the  commencement 
of  said  action  and  now  is  a  resident  and  citizen  of 
the  State  of  Delaware  and  not  a  citizen  of  the  State 
of  California ;  that  upon  information  and  belief  the 
plaintiff  in  this  action  at  the  commencement  thereof 
was  and  still  is  a  citizen  and  resident  of  the  State 
of  California;  that  upon  information  and  belief  as 
appears  from  the  allegations  set  forth  in  paragraph 
II  of  plaintiff's  complaint,  all  defendants  named 
in  said  complaint  are  citizens  of  states  other  than 
California;  that  said  action  is  of  a  civil  nature, 
namely,  an  action  for  alleged  damages  for  death 
alleged  to  have  occurred  on  an  American  vessel  in 
navigable  waters  of  the  United  States. 

3.  That  the  matter  and  amount  in  dispute  ex- 
ceeds the  sum  of  $3,000.00  exclusive  of  interest  and 
costs. 

4.  That  the  controversy  in  this  action  is  wholly 
between  citizens  of  ditferent  states  as  aforesaid. 
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5.  That  your  petitioner  herewith  files  a  bond 
with  good  and  sufficient  surety,  conditioned  that  the 
defendant,  States  Marine  Corporation  of  Delaware, 
will  pay  all  costs  and  disbursements  incurred  by 
reason  of  the  removal  proceedings,  should  it  be  de- 
termined that  this  cause  was  not  removable  or  was 
improperly  removed. 

6.  That  attached  to  the  original  of  this  petition 
and  made  a  part  hereof  is  a  full,  true  and  correct 
copy  of  all  records  and  proceedings  in  the  Superior 
Court  of  the  State  of  California  in  and  for  the  City 
and  County  of  San  Francisco  in  said  action. 

Wherefore  petitioner  prays  that  this  Honorable 
Court  will  cause  said  action  to  be  removed  from  the 
Superior  Court  of  the  State  of  California  in  and 
for  the  City  and  County  of  San  Francisco  to  the 
United  States  District  Court  in  and  for  the  North- 
em  District  of  California,  Southern  Division,  and 
that  it  will  issue  all  necessary  orders  and  process 
to  bring  before  it  all  proper  parties  whether  issued 
by  the  state  court  or  otherwise. 

GRAHAM,  JAMES   &  ROLPH, 

/s/  FRANCIS  L.  TETREAULT, 

Attorneys  for  Petitioner. 

Duly  verified. 
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In  the  Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Fran- 
cisco 

No.  466711 


ARMIDA  ALDRIDGE, 


Plaintiff, 


vs. 


STATES  MARINE  CORPORATION  OF  DELA- 
WARE, a  Corporation;  WHITE  COMPANY, 
a  Corporation;  FIRST  DOE,  and  SECOND 
DOE, 

Defendants. 

COMPLAINT  FOR  DAMAGES 

Plaintiff  complains  of  defendants  and  each  of 
them  and  for  cause  of  action  alleges : 

I. 

Plaintiff  does  not  know  the  true  names  of  defend- 
ants sued  herein  under  the  fictitious  names  of  White 
Company,  a  corporation;  First  Doe,  and  Second 
Doe,  and  plaintiff  prays  leave  to  amend  this  com- 
plaint and  insert  herein  said  true  names  when  the 
same  shall  have  been  ascertained. 

II. 

Plaintiff  is  informed  and  believes  and  therefore 
alleges  that  each  and  all  of  the  defendants  are  cor- 
porations organized  and  existing  under  and  by 
virtue  of  the  laws  of  states  other  than  the  State  of 
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California,  but  that  said  corporations  have  qualified 
to,  and  are  doing,  business  in  the  State  of  Califor- 
nia, and  maintain  principal  offices  and  places  of 
business  therein,  and  particularly  in  the  City  and 
County  of  San  Francisco. 

III. 

At  all  times  herein  mentioned  the  defendants  did 
and  now  do  own,  operate,  control  and  maintain  the 
American  vessel  S.S.  Lone  Star  State. 

IV. 

On  or  about  the  25th  day  of  October,  1956,  at 
Pier  44  in  the  City  and  County  of  San  Francisco, 
the  said  vessel  was  at  berth,  and  certain  cargo  load- 
ing and  unloading  operations  were  taking  place 
thereon,  and  in  connection  therewith  various  long- 
shoremen, including  William  J.  Aldridge,  were 
aboard  said  vessel  as  employees  of  Schirmer  Steve- 
doring Company  to  perform  said  work;  that  while 
and  during  the  time  said  William  J.  Aldridge  was 
performing  said  work  aboard  said  vessel,  he  occu- 
pied the  position  of  a  seaman  in  that  he  was  per- 
forming work  traditionally  of  a  seaman's  character, 
and  by  reason  thereof  the  defendants  did  owe  to 
him  the  duty  of  providing  a  safe  and  seaworthy  ves- 
sel, gear,  equipment  and  appurtenances,  and  safe 
and  seaworthy  conditions  of  employment,  including 
but  not  limited  to  the  supervision  and  overseeing  of 
his  said  work  by  an  officer,  to  wit,  the  mate,  of  said 
vessel. 
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V. 

Said  William  J.  Aldridge  did  commence  work  as 
a  longshoreman  as  aforesaid  at  approximately  7:00 
o'clock  p.m.  of  said  day,  and  did  continue  his  said 
work  until  approximately  2:00  o'clock  a.m.  there- 
after; said  work  was  performed  in  the  No.  3  hold 
aft  of  said  vessel;  during  the  course  of  said  work 
it  was  necessary  from  time  to  time  for  dunnage  to 
be  used  therein,  and  for  that  purpose  loads  of  dun- 
nage, each  weighing  between  one  and  two  tons,  con- 
sisting of  large  pieces  of  lumber  of  varying  sizes 
and  weights,  strapped  together  by  metal  bands,  were 
low^ered  into  the  said  hold  of  said  vessel;  that  at 
and  shortly  after  the  commencement  of  said  work 
at  approximately  7:00  o'clock  p.m.  of  said  day,  the 
said  William  J.  Aldridge  and  other  longshoremen 
working  together  with  him  did  request  that  they  be 
supplied  with  band  cutters  or  other  means  for 
breaking  the  said  steel  bands  in  order  to  free  the 
pieces  of  dunnage  so  that  said  longshoremen  could 
perform  their  tasks  and  duties  in  connection  there- 
with, and  said  request  was  thereupon  communicated 
to  the  defendants,  including  but  not  limited  to  the 
Port  Captain  employed  by,  and  an  officer  of,  said 
defendants,  and  a  carpenter  boss,  likewise  employed 
by  the  defendants;  the  defendants  by  and  through 
their  said  agents,  officers  and  employees  did  advise 
that  no  band  cutters  or  other  means  or  methods 
were  available  for  cutting  or  breaking  the  said 
steel  bands,  but  did  send  a  carjienter  into  the  hold 
equipped  with  hammers  for  the  purpose  of  break- 
ing said  bands,  and  such  was  the  means  and  method 
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provided  by  defendants  to  free  said  dunnage  during 
the  early  portion  bf  said  work;  that  thereafter, 
when  it  became  necessary  from  time  to  time  to  break 
the  bands  of  other  and  additional  loads  of  dunnage, 
similar  requests  by  said  longshoremen  were  made 
through  their  foreman,  supervisor  and  walking  boss, 
but  the  defendants  did  fail  to  respond  and  did  fail 
to  provide  or  supply  either  persons  or  means  by 
which  the  said  bands  could  be  cut  or  broken,  and 
by  reason  thereof  the  only  means  and  method  re- 
maining to  said  longshoremen  by  which  such  steel 
bands  could  be  broken,  was  to  employ  the  hook 
secured  to  the  winch,  by  inserting  the  same  in  the 
steel  bands  and  thereafter  raising  the  load  of  dun- 
nage and  attempting  to  break  the  steel  bands  by 
means  of  the  weight  of  said  dunnage,  through  rais- 
ing the  dunnage  into  the  air  and  causing  the  weight 
thereof  to  break  said  straps ;  by  reason  of  the  afore- 
said it  was  necessary  to,  and  the  said  longshoremen 
did,  use  said  method  of  breaking  the  dunnage  straps 
for  a  period  of  several  hours,  during  all  of  which 
the  defendants  neither  supplied  any  cutters,  nor 
any  persons  to  cut  or  break  said  bands,  nor  any 
officer  of  the  vessel  to  oversee  or  supervise  said 
operations,  and  in  the  course  of  such  operations, 
at  approximately  1:55  o'clock  a.m.,  upon  the  break- 
ing of  the  bands  of  one  of  said  dunnage  loads  sev- 
eral heavy  timbers  did  break  loose  and  did  fall  upon 
said  William  J.  Aldridge,  directly  and  proximately 
inflicting  upon  him  serious  and  fatal  injuries  from 
w^hich  he  died  en  route  by  ambulance  to  a  hospital. 
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YI. 

The  death  of  said  William  J.  Aldridge  was  di- 
rectly and  proximately  caused  by  the  failure  as 
aforesaid  of  defendants  to  provide  him  with  safe 
and  seaworthy  conditions  of  work,  and  with  a  safe 
and  seaworthy  vessel,  gear,  equipment  and  place  of 
work. 

VII. 

At  the  time  of  his  death,  said  William  J.  Aldridge 
was  in  good  health,  was  of  the  age  of  52  years,  had 
been  employed  as  a  longshoreman  for  approxi- 
mately 30  years,  was  for  a  long  time  a  steady  mem- 
ber of  a  longshore  gang  and  steadily  employed,  and 
was  earning  an  average  annual  wage  in  excess  of 
$6,000.00. 

VIII. 

Plaintiff  is  the  widow  of  said  William  J.  Al- 
dridge, having  been  his  wife  continuously  since  the 
date  of  their  man'iage  on  October  31,  1935;  plain- 
tiff, whose  age  is  55  years,  was  wholly  dependent  on 
her  said  husband  for  her  support  and  maintenance ; 
throughout  the  said  marriage,  plaintiff  and  her  said 
husband  had  been  a  devoted  couple,  and  by  reason 
of  the  death  of  her  said  husband,  plaintiff  has  been 
deprived  of  his  care,  comfort,  love,  society  and 
support. 

Plaintiff  has  also  incurred  burial  and  related  ex- 
penses by  reason  of  said  death,  and  prays  leave  to 
introduce  proof  of  the  amount  thereof. 

Wherefore,  plaintiff  prays  judgment  against  de- 
fendants and  each  of  them,  etc. 
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As  and  for  a  Second,  Separate  and  Distinot  Cause 
of  Action  Against  Defendants  and  Each  of 
Them,  Plaintiff  Alleges : 

I. 

Incorporates  herein  by  reference  as  fully  as 
though  set  forth  at  this  point  all  of  the  allegations 
contained  in  Paragraphs  I,  II,  III,  V,  VII  and 
YIII  of  the  first  cause  of  action  herein. 

II. 

On  or  about  the  25th  day  of  October,  1956,  at 
Pier  44  in  the  City  and  County  of  San  Francisco, 
the  said  vessel  was  at  berth,  and  certain  cargo  load- 
ing and  unloading  operations  were  taking  place 
thereon,  and  in  connection  therewith  various  long- 
shoremen, including  William  J.  Aldridge,  were 
aboard  said  vessel  as  employees  of  Schirmer  Steve- 
doring Company,  a  stevedoring  contractor,  and  by 
reason  thereof  said  longshoremen,  including  said 
William  J.  Aldridge,  were  business  invitees  of  de- 
fendants aboard  said  vessel. 

III. 

By  reason  of  the  matters  and  things  heretofore 
alleged,  the  defendants  and  each  of  them  were  care- 
less and  negligent,  and  said  carelessness  and  negli- 
gence directly  and  proximately  caused  the  death  of 
said  William  J.  Aldridge  as  aforesaid. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendants  and  each  of  them  for  the  sum  of  $150,- 
000.00  general  damages,  for  burial  and  related  ex- 
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penses  incurred  by  reason  of  said  death,  for  costs  of 
suit  incurred  herein,  and  for  ^uch  other  and  fur- 
ther relief  as  to  the  Court  may  si^em  ji|st  in  the 
premises. 

GLADSTEIN,  ANDERSEN, 
LEONARD  &  SIBBETT, 

By  RICHARD  GLADSTEIN, 
Attorneys  for  Plaintiff. 
Duly  verified. 

[Endorsed]  :    Filed  March  29,  1957. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION 

To  Plaintiff  Above  Named  and  to  Messrs:  Glad- 
stein,  Andersen,  Leonard  &  Sibbett,  Her  At- 
torneys : 

You  and  each  of  you  will  please  take  notice  that 
on  Monday  the  15th  day  of  April,  1957,  at  10:00 
a.m.  or  as  soon  thereafter  as  counsel  can  be  heard, 
defendant.  States  Marine  Corporation  of  Delaware, 
will  move  in  the  department  of  the  United  States 
District  Court  Judge  on  that  day  calling  the  Master 
Calendar  to  dismiss  the  action  because  the  complaint 
fails  to  state  a  claim  against  said  defendant  upon 
which  relief  can  be  granted. 

Dated:     April  8,  1957. 

GRAHAM,  JAMES  &  ROLPH, 

/s/  ROBERT  E.  PATMONT, 

Attorneys  for  Defendant. 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  IN   SUPPORT  OF 
MOTION  TO  DISMISS 

This  motion  is  made  pursuant  to  Rules  7  (b)(1) 
and  12  (b)  (6)  of  the  Federal  Rules  of  Civil  Pro- 
cedure. It  is  based  upon  plaintiff's  failure  in  her 
complaint  (1)  to  allege  the  violation  of  any  legally 
cognizable  duty  owed  by  the  defendant  shipowner 
to  the  decedent,  (2)  to  state  a  claim  for  recovery 
authorized  under  either  the  general  maritime  law 
or  statute,  and  (3)  to  overcome  the  conclusion 
obvious  on  the  face  of  the  complaint  that  the  death 
of  plaintiff's  decedent  was  not  within  the  scope  of 
any  reasonably  foreseeable  risk  arising  out  of  an  act 
or  condition  for  which  the  defendant  might  be  re- 
sponsible. 

I. 

Plaintiff's  complaint  is  predicated  upon  a  ship- 
owner's alleged  duty  to  oversee  and  supervise  tlie 
work  of  a  longshoreman  employed  by  an  independ- 
ent stevedoring  contractor.  It  is  necessarily  so  pred- 
icated because  the  complaint  does  not  aUege  that 
plaintiff's  decedent  was  killed  as  the  result  of  any 
''operating"  negligence  or  defect  in  the  vessel's 
condition  chargeable  to  her  owners.  Rather,  from 
the  face  of  the  complaint  it  is  apparent  that  plain- 
tiff seeks  recovery  on  the  ground  that  the  shipowner 
had  an  affirmative  duty  to  prevent  a  longshoreman 
from  selecting  a  method  of  doing  his  work  which 
was  obviously  imsafe  and  calculated  only  to  sulDJect 
himself  to  a  needless  risk  of  serious  harm. 
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No  such  duty  exists.  Plaintiff  alleges  that  her 
decedent  'Svas  of  the  age  of  52  years  (and),  had 
been  employed  as  a  longshoreman  for  approximately 
30  years."  This  case  does  thus  not  fall  under  the 
general  maritime  rule  that  the  owners  of  a  vessel 
have  a  duty  to  warn  and  instruct  a  youthful  and  in- 
experienced w^orkman,  and  the  defendant  had  no 
duty  to  warn  or  instruct  plaintiff's  decedent  against 
the  obvious  dangers  created  by  his  conduct. 

McKenna  v.  Union  SS  Co., 

(N.D.  Cal.  1914)  215  Fed.  284; 

The  P.  P.  Miller, 

(W.D.  N.  Y.  1910)  180  Fed.  288; 

The  New  York, 

(2  Cir.  1913)  204  Fed.  764. 

The  duty  of  the  shipowner  to  oversee  and  super- 
vise cannot  be  found  where,  as  here,  the  complaint 
shows  that  the  decedent  was  an  employee  of  some- 
one else.  That  duty  exists,  if  at  all,  only  with  re- 
spect to  members  of  the  crew  and  rests  upon  a 
master-servant  relationship. 

The  State  of  Maryland, 
(4  Cir.  1936)  85  F.  2d  944. 

II. 

Plaintiff  gains  nothing  by  designating  her  de- 
cedent a  "seaman."  As  such  he  falls  within  the 
general  maritime  law  that  neither  the  shipowner  nor 
the  vessel  is  liable,  in  the  absence  of  statute,  for 
compensatory  damages   for  injuries   sustained   by 
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mariners  through  the  negligent  acts  of  masters,  of- 
ficers or  crew  members  in  the  giving  of  orders  or 
the  manner  in  \Yhich  work  is  performed. 

The  Osceola, 

(1903)  189  U.  S.  158. 

Nor  has  plaintiff  stated  a  claim  for  recovery  on 
accoimt  of  ''unseaworthiness."  The  position  of 
plaintiff's  decedent  as  an  alleged  seaman  creates 
no  greater  rights  based  upon  unseaworthiness  than 
those  accruing  with  respect  to  actual  mariners. 

Seas  Shipping  Co.  v.  Sieracki, 
(1946)  328  U.  S.  85; 

Pope  &  Talbot  v.  Hawn, 
(1953)  346  U.  S.  406. 

There  is  no  maritime  death  statute  protecting  the 
widow  of  a  deceased  longshoreman  or  harbor 
worker.  Absent  such  statute,  plaintiff  is  within  the 
general  maritime  law  that  confers  no  right  what- 
ever to  recover  damages  or  indemnity  for  the 
death  of  a  seaman,  whether  occasioned  by  the  un- 
seaworthiness of  the  vessel  or  the  negligence  of  the 
owmers  or  members  of  the  crew. 

The  Harrisburg, 

(1886)  119  U.  S.  199; 

Lindgren  v.  United  States, 
(1930)  281  U.  S.  38,  43; 

Turchich  v.  Liberty  Corp., 

(E.D.  Pa.  1954)  119  F.  Supp.  7,  11. 
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This  action  is  presumably  brought  under  Section 
377  of  the  California  Code  of  Civil  Procedure.  Tliat 
statute  permits  heirs  or  personal  representatives  to 
maintain  an  action  for  damages  for  death  caused  by 
the  ''wrongful  act  or  neglect"  of  another.  It  thereby 
confers  no  right  of  recovery  based  on  the  non-fault 
theory  of  liability  for  unseaworthiness. 

III. 

Plaintiff's  complaint  should  be  dismissed  for  the 
reason  that  it  patently  shows  an  absence  of  causal 
relation  between  the  shipowner's  conduct  and  the 
longshoreman's  death.  The  defendant  shipowner  had 
no  duty  to  warn  and  instruct  as  to  the  manner  in 
which  plaintiff's  decedent  performed  his  work.  Even 
assmning  the  alleged  failure  to  provide  band  cut- 
ters or  other  means  for  breaking  the  steel  bands 
was  a  breach  of  some  duty  on  the  part  of  the  owner, 
it  is  apparent  from  the  complaint  that  the  death 
of  plaintiff's  decedent  resulted  solely  from  his 
voluntary  participation  in  conduct  for  which  injury 
or  death  might  reasonably  be  expected  to  result. 
Under  such  circumstances  the  vessel  owner  has  no 
liability. 

Jackson  v.  Pittsburgh  SS  Co., 
(6  Cir.  1942)  131  F.  2d  668. 

The  only  expectable  consequence  of  the  alleged 
failure  of  the  shipowner  to  provide  some  means  of 
cutting  or  breaking  the  bands  was  that  the  long- 
shoreman might  suffer  some  inconvenience  or  delay. 

Palsgraf  v.  Long  Island  RR, 

(1928)  248  N.Y.  339,  162  N.E.  99. 
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The  Palsgraf  doctrine  is  a  part  of  the  maritime 
law. 

Sinram  v.  Pennsylvania  R.  Co., 
(2  Cir.  1932)  61  F.  2d  767. 

See  also, 

Pitsburgh  SS  Co.  v.  Palo, 

(3  Cir.  1933)  64  F.  2d  198,  200. 

For  the  reasons  stated  the  complaint  should  be 
dismissed. 

Respectfully  submitted, 

GRAHAM,  JONES  &  ROLPH, 

/s/  ROBERT  E.  PATMONT, 
Attorneys  for  Defendant,  States  Marine  Corpora- 
tion of  Delaware. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  April  11,  1957. 


[Title  of  District  Court  and  Cause.] 

FIRST  AMENDED  COMPLAINT 
FOR  DAMAGES 

Plaintiff  complains  of  defendants  and  each  of 
them,  and  for  cause  of  action  alleges: 

I. 

Plaintiff  does  not  know  the  true  names  or  capaci- 
ties,   whether    individual,    corporate,    associate    or 
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otherwise,  of  defendants  sued  herein  under  the 
fictitious  names  of  White  Company,  a  ^orpor'^tion, 
First  Doe,  and  Second  Doe,  and  plaintiff  ^rays 
leave  to  amend  this  complaint  and  insert  ^^orein 
said  true  names  and  capacities  when  the  samo  shall 
have  been  ascertained. 

II. 

Plaintiff  is  informed  and  believes  and  therefore 
alleges  that  each  and  all  of  the  defendants  are 
corporations  organized  and  existing  under  and  by 
virtue  of  the  laws  of  states  other  than  the  State  of 
California,  but  that  said  corporations  have  qualified 
to  do,  and  are  doing,  business  in  the  State  of  Cali- 
fornia, and  maintain  principal  offices  and  places  of 
business  therein,  and  particularly  in  the  City  and 
County  of  San  Francisco. 

III. 

At  all  times  herein  mentioned  the  defendants  did 
and  now  do  own,  operate,  control  and  maintain  the 
American  vessel  S.S.  Lone  Star  State. 

IV. 

On  or  about  the  25th  day  of  October,  1956,  at 
Pier  44  in  the  City  and  County  of  San  Francisco, 
the  said  vessel  was  at  berth,  and  certain  cargo  load- 
ing and  unloading  operations  were  taking  place 
thereon,  and  in  connection  therewith  various  long- 
shoremen, including  William  J.  Aldridge,  were 
aboard  said  vessel  as  employees  of  Schirmer  Steve- 
doring Company  to  perform  said  work;  that  while 
and  during  the  time  said  William  J.  Aldridge  was 
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performing  said  work  aboard  said  vessel,  he  occu- 
pied the  position  of  a  seaman  in  that  he  was  per- 
forming work  traditionally  of  a  seaman's  character, 
and  by  reason  thereof  the  defendants  did  owe  to  him 
the  duty  of  ordinary  care  and  the  duty  to  furnish 
and  supply  adequate  and  safe  tools  for  the  perform- 
ance of  his  work  and  a  reasonably  safe  place  in 
which  to  work. 

V. 
Said  William  J.  Aldridge  did  commence  work  as 
a  longshoreman  as  aforesaid  at  approximately  7:00 
o'clock  p.m.  of  said  day,  and  did  continue  his  said 
Avork  until  approximately  2:00  o'clock  a.m.  there- 
after; said  work  was  performed  in  the  No.  3  hold 
aft  of  said  vessel;  during  the  course  of  said  work 
it  was  necessary  from  time  to  time  for  dunnage  to 
be  used  therein,  and  for  that  purpose  loads  of  dun- 
nage, each  weighing  between  one  and  two  tons,  con- 
sisting of  large  pieces  of  lumber  of  varying  sizes 
and  weights,  strapped  together  by  metal  bands,  were 
lowered  into  the  said  hold  of  said  vessel;  that  at 
and  shortly  after  the  commencement  of  said  work 
at  approximately  7  o'clock  p.m.  of  said  day,  the  said 
William  J.  Aldridge  and  other  longshoremen  work- 
ing together  with  him  did  request  that  they  be  sup- 
plied with  band  cutters  or  other  means  for  breaking 
the  said  steel  bands  in  order  to  free  the  pieces  of 
dunnage  so  that  said  longshoremen  could  perform 
their  tasks  and  duties  in  connection  therewith,  and 
said  request  was  thereupon  communicated  to  the  de- 
fendants,  including   but   not   limited   to   the   Port 
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Captain  employed  by,  and  an  officer  of,  said  defend- 
ants, and  a  carpenter  boss,  likewise  employed  by  the 
defendants;  the  defendants  by  and  through  their 
said  agents,  officers  and  employees  did  advise  that 
no  band  cutters  or  other  means  or  methods  were 
available  for  cutting  or  breaking  the  said  steel 
bands,  but  did  send  a  carpenter  into  the  hold 
equipped  with  hammers  for  the  purpose  of  break- 
ing said  bands,  and  such  was  the  means  and  method 
pro^dded  by  defendants  to  free  said  dunnage  during 
the  early  portion  of  said  work;  that  thereafter, 
when  it  became  necessarj^  from  time  to  time  to 
break  the  bands  of  other  and  additional  loads  of 
dunnage,  similar  requests  by  said  longshoremen 
were  made  through  their  foreman,  supervisor  and 
walking  boss,  but  the  defendants  did  negligently 
and  carelessly  fail  to  respond  and  did  negligently 
and  carelessly  fail  to  provide  or  supply  either  per- 
sons or  proper  means  by  which  the  said  bands 
could  be  cut  or  broken,  and  by  reason  thereof  the 
only  means  and  method  remaining  to  said  long- 
shoremen by  which  such  steel  bands  could  be  broken, 
w^as  to  employ  the  hook  secured  to  the  winch,  by 
inserting  the  same  in  the  steel  bands  and  thereafter 
raising  the  load  of  dunnage  and  attempting  to  break 
the  steel  bands  by  means  of  the  weight  of  said  dun- 
nage, through  raising  the  dunnage  into  the  air  and 
causing  the  weight  thereof  to  break  said  straps;  by 
reason  of  the  aforesaid  it  was  necessary  to,  and  the 
said  longshoremen  did,  use  said  method  of  breaking 
the  dunnage  straps  for  a  period  of  seA'cral  hours, 
during  all  of  which  the  defendants  negligently  and 
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carelessly  failed  to  supply  any  band  cutters,  or  any 
persons  to  cut  or  break  said  bands,  and  in  the  course 
of  such  operations,  at  approximately  1:55  o'clock 
a.m.,  upon  the  breaking  of  the  bands  of  one  of  said 
dunnage  loads  several  heavy  timbers  did  break  loose 
and  did  fall  upon  said  William  J.  Aldridge,  directly 
and  proximately  inflicting  upon  him  serious  and 
fatal  injuries  from  which  he  died  en  route  by  am- 
bulance to  a  hospital. 

VI. 

The  death  of  said  William  J.  Aldridge  was  di- 
rectly and  proximately  caused  by  the  aforesaid  care- 
lessness and  negligence  of  defendants. 

VII. 

At  the  time  of  his  death,  said  William  J.  Aldridge 
was  in  good  health,  was  of  the  age  of  52  years,  had 
been  employed  as  a  longshoreman  for  approxi- 
mately 30  years,  was  for  a  long  time  a  steady  mem- 
ber of  a  longshore  gang  and  steadily  employed,  and 
was  earning  an  average  annual  wage  in  excess  of 
$6,000.00. 

VIII. 

Plaintiff  is  the  widow  of  said  William  J.  Al- 
dridge, having  been  his  wife  continuously  since  the 
date  of  their  marriage  on  October  31,  1935;  plain- 
tiff, whose  age  is  55  years,  was  wholly  dependent  on 
her  said  husband  for  her  support  and  maintenance ; 
throughout  the  said  marriage,  plaintiff  and  her  said 
husband  had  been  a  devoted  couple,  and  by  reason 
of  the  death  of  her  said  husband,  plaintiff  has  ])oen 
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deprived   of  his   care,   comfort,   love,   society   and 
support. 

Plaintiff  has  also  incurred  burial  and  related  ex- 
penses by  reason  of  said  death,  and  prays  leave  to 
introduce  proof  of  the  amount  thereof. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendants  and  each  of  them  for  the  sum  of  $150,- 
000.00  general  damages,  for  burial  and  related  ex- 
penses incurred  by  reason  of  said  death,  for  costs  of 
suit  incurred  herein,  and  for  such  other  and  further 
relief  as  to  the  Court  may  seem  just  in  the  premises. 

GLADSTEIN,  ANDERSEN, 
LEONARD  &  SIBBETT, 

By  /s/  RICHARD  GLADSTEIN, 
Attorneys  for  Plaintiff. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  May  1,  1957. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION 

To  Plaintiff  Above  Named  and  Messrs.  Gladstein, 
Andersen,  Leonard  &  Sibbett,  Her  Attorneys: 

You  and  each  of  you  mil  please  take  notice  that 
on  Monday  the  27th  day  of  May,  1957,  at  9 :30  a.m. 
or  as  soon  thereafter  as  counsel  can  be  heard,  de- 
fendant States  Marine  Corporation  of  Delaware  will 
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move  the  above-entitled  court  in  the  court  room  of 
the  Master  Calendar  Judge,  to  dismiss  plaintiff's 
First  Amended  Complaint  on  file  herein  on  the 
gi'ound  that  it  fails  to  state  a  claim  against  said  de- 
fendant upon  which  relief  can  be  granted. 

Dated:     May  14,  1957. 

GRAHAM,  JAMES  &  ROLPH, 

/s/  ROBERT  E.  PATMONT, 

Attorneys  for  Defendant. 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL   MEMORANDUM   IN   SUP- 
PORT OF  MOTION  TO  DISMISS 

Plaintiff's  First  Amended  Complaint  is  based 
solely  on  negligence.  It  is  nevertheless  still  subject 
to  the  motion  to  dismiss  heretofore  made  by  the  de- 
fendant shipowner  and  now  renewed.  The  amended 
complaint  should  be  dismissed  because  it  fails  to 
allege  facts  sufficient  to  show  the  violation  of  any 
duty  owed  by  the  shipowmer  to  the  deceased  long- 
shoreman. Even  if  negligence  on  the  part  of  the  ship- 
owTier  were  assumed,  it  is  apparent  on  the  amended 
complaint  that  as  a  matter  of  law  no  causal  con- 
nection would  exist  between  the  death  of  plaintiff's 
decedent  and  the  shipowner's  alleged  negligence. 

The  alleged  fault  of  defendant  shipowner  is  its 
asserted  failure  to  provide  band  cutters  or  some 
other  means   to   break   the   metal   bands   strapped 
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around  a  load  of  dunnage.  A  complaint  predicated  on 
the  existence  of  such  a  duty  wholly  misconstrues 
the  natui*e  of  the  relation  between  a  vessel  and  those 
who  perform  the  work  of  loading  and  unloading  her 
cargo  pursuant  to  an  independent  contract.  The 
maritime  law  imposes  no  liability  upon  a  vessel  or 
her  owmei-s  for  the  failure  to  provide  implements 
which  by  their  very  nature  are  not  part  of  the  ship's 
equipment,  tackle  and  machinery  but  are  instead 
implements  which  are  peculiar  to  the  loading  and 
imloading  work  of  which  the  stevedores  are  in  con- 
trol. 

Signore  vs.  S.S.  Ferngulf 

(SDNY  1952)  103  F.  Supp.  677; 

Riley,  ADMX.  vs.  Ag^^dlines, 

Inc.  (1947)  296  NY  402,  1947  AJMC  1038. 

The  amended  complaint  shows  that  plaintiff's  de- 
cedent was  employed  as  a  longshoreman  by  the 
Schirmer  Stevedoring  Company,  an  independent 
stevedore.  Defendant's  duty  to  provide  plaintiff's 
decedent  with  a  reasonably  safe  place  to  work  did 
not,  in  the  absence  of  a  specific  agreement,  extend 
to  the  provision  of  band  cutters  for  the  use  of  the 
longshoremen  in  breaking  the  dunnage  straps  or  in 
any  other  way  to  supervision  of  the  manner  in  which 
this  operation  was  performed.  That  operation  was 
part,  of  the  business  of  loading  and  unloading  the 
vessel  and  as  such  was  the  business  of  the  stevedor- 
ing company.  The  amended  complaint  is  therefore 
void  of  allegations  showing  breach  of  duty  or  negli- 
gence. 
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The  amended  complaint  is  subject  to  dismissal 
even  though  it  is  assumed  that  the  shipowner  was 
negligent.  Recovery  based  upon  negligence  will  not 
be  allowed  against  the  shipowner  in  maritime  cases 
unless  its  conduct  is  the  '^proximate  cause"  of  the 
harm  in  question. 

Hawley  vs.  Alaska  S.S.  Co. 
(9  Cir.  1956)  236  F.  2d  307. 

Following  the  doctrine  of  Palsgraf  vs.  Long  Is- 
land R.R.  (1928)  248  NY  339,  162  NE  99,  it  is  recog- 
nized in  cases  of  this  kind  that  liability  attaches 
only  if  the  injury  or  death  may  reasonably  have  been 
expected  to  follow  from  the  defendant's  negligent 
act  or  omission.  Recovery  is  denied  where  the  dam- 
age complained  of  is  not  within  the  scope  of  any 
reasonably  foreseeable  risks  created  by  the  conduct 
of  one  against  whom  liability  is  sought. 

Sinram  vs.  Pennsylvania  R.  Co. 
(2  Cir.  1932)  61  F.  2d  767; 

See  also, 

Pittsburgh  S.S.  Co.  vs.  Palo 
(3  Cir.  1933)  64  F,  2d  198,  200. 

If  in  fact  the  shipowner  was  negligent  in  failing 
to  provide  band  cutters,  the  risks  created  by  such 
negligence  fall  far  short  of  including  a  longshore- 
man's death.  The  risk  was  only  that  the  longshore- 
men might  suffer  some  inconvenience  or  delay  in 
finding  another  safe  way  to  do  their  job.  In  such 
circiunstances  the  shipowner  would  be  responsible 
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for  any  losses  occasioned  by  the  delay.  But  this 
could  not  mean  that  the  shipowner  should  have  fore- 
seen, and  be  thus  accountable  for,  the  death  of  plain- 
tiff's decedent.  His  death  occurred  not  because  there 
were  no  band  cutters,  but  because  the  longshore- 
men chose  to  shortcut  their  own  safety  to  perform 
their  work  in  an  obviously  foolhardy  manner. 

Vileski  v.  Pacific-Atlantic  SS  Co. 
(9  Cir.  1947)  163  F.  2nd  553. 

What  caused  the  death  is  apparent  on  the 
amended  complaint.  Plaintiif  alleges  that  her  de- 
cedent was  killed  by  falling  dunnage  when  he  and 
other  members  of  his  longshore  gang  undertook  to 
break  the  metal  bands  strapped  around  a  load  of 
dunnage  by  placing  a  cargo  hook  in  the  bands  and 
raising  the  load  into  the  air.  Raising  a  load  of  dun- 
nage weighing  between  one  and  two  tons  by  means 
of  straps  which  the  longshoremen  knew — indeed  in- 
tended— would  break,  was  an  improper,  careless, 
and  dangerous  use  of  the  ship's  gear  for  which  its 
owners  are  not  liable. 

Freitas  v.  Pacific-Atlantic  SS  Company 
(9  Cir.  1955)  218  F.  2nd  562; 

The  Daisy 

(9  Cir.  1922)  282  Fed.  261. 

The  voluntary  participation  by  plaintiff's  de- 
cedent in  this  method  of  breaking  the  dunnage 
straps  was  the  sole  cause  of  his  death.  By  his  own 
volition  he  created  a  condition  from  which  injury 
or  death  could  reasonably  be  expected  to  result.  It 
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is  beyond  the  breadth  of  reasonableness  that  a  ship- 
owner who,  albeit  negligently,  fails  to  provide  band 
cutters  should  be  liable  for  the  consequences  of  an 
alternative  method  of  breaking  the  bands  which 
plaintiff's  decedent  chose  in  reckless  disregard  of 
his  own  safety. 

Jackson  v.  Pittsburgh  SS  Co. 
(6  Cir.  1942)  131  F.  2d  668. 

The  facts  of  the  Jackson  case,  supra,  are  parallel 
to  these.  There  the  court  affirmed  an  order  dis- 
missing the  complaint  for  failure  to  state  a  justici- 
able claim  against  the  defendant  in  either  of  two 
causes  of  action.  The  complaint  alleged  that  the 
plaintiff  was  injured  when  he  jumped  about  six  feet 
from  the  deck  of  the  vessel  to  the  dock.  Plaintiff 
alleged  that  there  was  no  ladder  nor  other  means  of 
egress  from  the  ship ;  that  he  requested  a  member  of 
the  crew  to  place  a  ladder  over  the  side  so  that  he 
might  go  ashore ;  and  that  this  request  was  refused. 
In  a  per  curiam  opinion  the  court  said  (131  F.  2d 
(a)  669,  670)  : 

"Assuming  that  the  failure  of  the  ship  to 
provide  a  ladder  at  the  time  and  place  indi- 
cated was  a  breach  of  duty  on  the  part  of  the 
owners  and  therefore,  negligence,  we  are  unable 
to  perceive  that  such  negligence  bore  any  causal 
relation  to  the  injuries  of  the  plaintiff  which 
followed.  The  court  was  right  in  dismissing  the 
first  cause  of  action."  (For  negligence.) 
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*'The  plaintiff  was  not  compelled  to  jump 
from  the  ship.  The  only  expectable  injury  that 
he  might  have  suffered  from  the  failure  to  pro- 
vide a  ladder,  would  have  been  some  inconven- 
ience or  delay  in  leaving  the  vessel.  This  could 
readily  have  been  avoided  or  minimized  either 
by  putting  the  ladder  in  place  himself  or  in 
requesting  someone  in  authority  to  direct  that  it 
be  done.  When  he  leaped  from  the  ship  under 
circumstances  where  injury  might  reasonably 
be  expected  to  result,  he  acted  on  his  own  voli- 
tion, in  the  pursuit  of  his  personal  affairs,  and 
was  not  injured  in  the  ser\dce  of  the  ship.  The 
court  was  likewise  right  in  dismissing  the  sec- 
ond cause  of  action."  (For  maintenance  and 
cure.) 

Plaintiff's  position  is  no  more  favorable  than  that 
of  the  seaman  plaintiff  in  the  Jackson  case.  On  the 
authority  of  that  case,  and  for  the  reasons  herein 
stated,  plaintiff's  first  amended  complaint  should  be 
dismissed. 

Respectfully  submitted, 

GRAHAM,  JAMES  &  ROLPH, 

/s/  ROBERT  E.  PATMONT. 

Certificate  of  service  by  mail  attached. 
[Endorsed]:     Filed  May  17,  1957. 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  IN  OPPOSITION  TO 
DEFENDANT'S  MOTION  TO  DISMISS 

The  allegations  of  the  amended  complaint  herein 
may  be  summarized  as  follows: 

Plaintiff's  decedent  was  a  longshoreman  who,  on 
October  25,  1956,  was  employed  in  that  capacity 
aboard  the  SS  Lone  Star  State.  Decedent  and  his 
fellow  longshoremen  were  engaged  in  loading  cargo 
into  the  holds  of  the  vessel,  the  particular  cargo 
being  loaded  requiring  large  quantities  of  dunnage. 
The  dunnage  was  brought  aboard  said  vessel  by  the 
longshoremen  in  large  bales  held  together  with  steel 
straps.  Shortly  after  the  longshoremen  commenced 
work  in  the  morning,  they  requested  the  agents  and 
employees  of  defendant  to  either  supply  them  with 
a  band  cutter,  or  that  they  send  a  ship's  carpenter 
into  the  hold  of  the  vessel  to  break  or  cut  the  bands. 
Pursuant  to  this  request,  the  ship's  carpenter  was 
sent  into  the  hold  for  that  purpose  for  the  first  few 
hours  of  the  day's  work.  However,  later  on  in  the 
day  it  again  became  necessary  to  break  the  bands 
holding  together  a  bale  of  dunnage,  but  despite  re- 
quest made  to  the  agents  and  employees  of  the  de- 
fendant, they  failed  and  neglected  to  again  send  the 
ship's  carpenter  into  the  hold  or  to  furnish  a  band 
cutter  for  the  use  of  the  longshoremen.  Because  of 
such  failure  and  neglect  on  the  part  of  the  defend- 
ant, the  longshoremen  were  compelled  to  devise 
their  own  means  of  breaking  said  bales  of  dunnage 
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and  in  doing  so  the  decedent  was  struck  by  pieces 
of  dunnage  and  killed. 

The  complaint  further  alleges  that  the  death  of 
decedent  was  directly  and  proximately  caused  by 
the  negligence  and  carelessness  of  the  defendants 
in  failing  and  neglecting  to  furnish  a  band  cutter 
for  the  use  of  the  longshoremen,  or,  in  the  alterna- 
tive, in  failing  to  dispatch  a  ship's  carpenter  into 
the  hold  to  break  the  steel  straps  containing  said 
dunnage. 

The  defendant  in  its  motion  to  dismiss  makes  the 
following  contentions: 

(1)  That  there  was  no  obligation  on  the  part  of 
the  shipowner  to  furnish  the  tools  in  question. 

(2)  That  even  if  they  were  negligent  in  not  so 
doing,  that  proximate  cause  is  lacking;  in  other 
words,  that  the  death  of  the  longshoreman  in  this 
particular  case  was  not  reasonably  forseeable  by  the 
shipowner;  that  the  acts  of  the  longshoremen  of 
themselves  broke  whatever  chain  of  causation  there 
might  have  been  between  the  alleged  negligence  of 
the  shipowner  and  the  death  of  decedent. 

The  difficulty  with  defendant's  argument  is  that 
while  it  might  be  persuasive  on  a  motion  to  dismiss 
made  at  the  close  of  plaintiff's  case  at  trial,  it 
cannot  be  made  on  a  motion  to  dismiss  on  the  plead- 
ings. At  this  stage  of  the  proceedings  all  of  the  ele- 
ments of  plaintiff's  complaint  must  be  deemed  ad- 
mitted, including  the  allegation  mentioned  above 
(Par.  VI  of  the  complant)  reading  as  follows: 
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''The  death  of  said  William  J.  Aldridge  was 
directly  and  proximately  caused  by  the  afore- 
said carelessness  and  negligence  of  defendants." 

At  the  close  of  plaintiff's  case  the  trial  court  may 
feel  that  plaintiff  has  failed  to  establish  (1)  that  by 
custom  and  practice  in  Pacific  Coast  ports  it  was 
the  obligation  of  the  shipowner,  and  not  the  steve- 
dores, to  furnish  proper  tools,  or  in  the  alternative, 
a  ship's  carpenter,  to  break  down  these  bales  of 
dunnage ;  or  (2)  that  even  though  there  was  such  an 
obligation,  the  death  of  plaintiff's  decedent  could 
not  have  been  reasonably  foreseen  by  the  shipowner 
as  a  possible  result  of  a  breach  of  said  obligation. 

In  Cook  V.  Maier,  33  C.A.  2d  581,  at  page  583, 
the  Court  stated: 

"It  is  the  rule  that  the  natural  and  probable 
consequences  of  a  negligent  act  or  omission  are 
those  which  should  reasonably  have  been  antic- 
ipated, but  it  is  sufficient  to  plead  negligence 
generally,  and  whether  or  not  the  negligence 
pleaded  and  the  results  therefrom  are  true  are 
questions  of  fact  which  cannot  be  determined 
upon  demurrer." 

Under  law,  therefore,  it  is  sufficient  as  a  matter 
of  pleading  to  allege  a  causal  connection  between 
the  alleged  negligence  and  the  injury.  Whether  such 
is  the  fact  or  not  cannot  be  raised  by  way  of  de- 
murrer or  motion  to  dismiss,  but  must  be  detei'- 
mined  at  time  of  trial. 
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It  is  respectfully  submitted,  therefore,  that  plain- 
tiff's motion  to  dismiss  should  be  denied. 

Dated:  May  31,  1957. 

Respectfully  submitted, 

GLADSTEIN,  ANDERSON, 
LEONARD  &  SIBBETT, 

By  /s/  EWING  SIBBETT, 

Attorneys  for  Plaintiff. 

[Endorsed] :    Filed  June  3,  1957. 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S   CLOSING  MEMORANDUM 

Plaintiff's  Memorandmn  in  Opposition  to  De- 
fendant's Motion  to  Dismiss  suggests  no  new  theory 
upon  which  relief  can  be  granted  but  urges  that 
defendant's  remedy  is  by  a  motion  for  non-suit 
rather  than  a  motion  to  dismiss. 

In  the  U.  S.  District  Court's  practice  under  the 
Federal  Rules  of  Civil  Procedure  where,  as  here,  it 
appears  from  the  allegations  of  the  complaint  that 
the  asserted  negligence  was  not  the  proximate  cause 
of  the  alleged  injury  the  proper  remedy  is  a  Motion 
to  Dismiss  under  FRCP  12(b)  (6)  : 

Shelaeff  v.  Groves 

(USDC  ND  Cal.  SD,  Judge  St.  Sure  1939) 
27  F.  Supp.  1018  ®  1020. 
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Respectfully  submitted, 

GRAHAM,  JAMES  &  ROLPH, 

/s/  ROBERT  E.  PATMONT, 

Attorneys  for  Defendant. 

Dated:  June  3,  1957. 

Certificate  of  service  by  mail  attached. 

[Endorsed] :     Filed  June  7,  1957. 


In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division 

No.  36315 

ARMIDA  ALDRIDGE, 

Plaintiff, 

vs. 

STATES  MARINE  CORPORATION  OF,  DELA- 
WARE, a  Corporation;  et  al., 

Defendants. 

ORDER 

Defendant  States  Marine  Corporation  has  moved 
to  dismiss  the  complaint  for  failure  to  state  a  claim 
upon  which  relief  can  be  granted.  Fed.  R.  Civ.  P. 
12(b)(6). 

Assuming-  arguendo  that  the  shipowner  had  a 
duty  to  the  stevedores  to  furnish  means  with  which 
to  break  the  strapping,  it  affirmatively  appears 
from  the  facts  alleged  in  the  complaint  that  the 
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breach  of  this  duty  was  not  the  proximate  cause  of 
decedent's  death. 

Accordingly,  defendant's  motion  is  granted  and 
the  complaint  is  dismissed. 

It  Is  So  Ordered. 

Dated:  July  2nd,  1957. 

/s/  EDWARD  P.  MURPHY, 

United  States  District  Judge. 

[Endorsed] :    Filed  July  2,  1957. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  RECONSIDER  AND  VACATE 
AND  SET  ASIDE  ORDER  OF  DISMISSAL 
AND  TO  PERMIT  THE  FILING  OF  A 
SECOND  AMENDED  COMPLAINT 

To  the  Defendants  Above  Named,  and  to  Messrs. 
Graham,  James  &  Rolph,  Their  Attorneys: 

You  and  Each  of  You  Will  Please  Take  Notice 
that  on  Tuesday,  July  23,  1957,  at  the  hour  of  9 :00 
a.m.  of  said  day,  plaintiff  will  move  the  Honorable 
Edward  P.  Murphy,  in  his  Court  Room,  Post  Office 
Building,  7th  and  Mission  Streets,  San  Francisco, 
California,  for  an  order  setting  aside  his  order  of 
dismissal  of  plaintiff's  complaint  heretofore  made, 
and  to  permit  plaintiff  to  file  a  second  amended 
complaint  herein. 
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Said  motion  will  be  made  upon  all  of  the  papers 
and  records  in  this  action,  and  upon  the  grounds 
that  there  are  facts  present  in  this  case  which  if 
alleged  would  state  a  cause  of  action  against  de- 
fendants and  that  in  the  interests  of  justice  plain- 
tiff should  be  permitted  to  amend  her  first  amended 
complaint  to  set  forth  said  facts. 

GLADSTEIN,  ANDERSEN, 
LEONARD  &  SIBBETT, 

By  /s/  E.  SIBBETT, 

Attorneys  for  Plaintiff. 

Memorandum  of  Points  and  Authorities:  F.  R. 
C.  P.  Rule  15(a);  Ferguson  v.  Moore-McCormack 
Lines,  1  L.  Ed.  2d  512. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :    Filed  July  15,  1957. 


[Title  of  District  Court  and  Cause.] 

ORDER 

In  the  above-entitled  matter  plaintiff  has  moved 
this  court  for  an  order  setting  aside  its  order  of 
dismissal  of  plaintiff's  complaint,  and  to  permit 
plaintiff  to  file  a  second  amended  complaint. 

This  motion  was  argued  orally  and  submitted. 

I  can  find  no  valid  reason  for  vacating  the  order 
dismissing  the  complaint  heretofore  made  on  July 
2,  1957. 
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Accordingly,  plaintiff's  motion  is  hereby  denied 
and  it  is  so  ordered. 

Dated:  July  25th,  1957. 

/s/  EDWARD  P.  MURPHY, 

United  States  District  Judge. 

[Endorsed] :    Filed  July  25,  1957. 


[Title  of  Court  of  Appeals  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Clerk  of  the  Above-Entitled  Court : 

You  Are  Hereby  Notified  that  the  plaintiff  herein 
does  hereby  appeal  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  from  that  certain 
order  of  dismissal  entered  herein  on  July  2,  1957, 
and  from  that  certain  order  entered  herein  on  July 
25,  1957,  denying  plaintiff's  motion  to  vacate  and 
set  aside  said  order  dated  July  2,  1957. 

Dated:  July  29,  1957. 

GLADSTEIN,  ANDERSEN, 
LEONARD  &  SIBBETT, 

By  /s/  E.  SIBBETT, 

Attorneys  for  Plaintiff. 

[Endorsed]  :    Filed  July  30,  1957. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO 
RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, hereby  certify  the  foregoing  and  accompany- 
ing documents,  listed  below,  are  the  originals  filed 
in  this  Court  in  the  above-entitled  case  and  con- 
stitute the  record  on  appeal  herein  as  designated  by 
counsel : 

Excerpt  from  Docket  Entries. 

Petition  for  Removal  from  the  Superior  Court, 
City  and  County  of  San  Francisco,  with  copy  of 
Complaint. 

Bond  on  Removal. 

Notice  by  Defendant  of  Motion  to  Dismiss  With 
Supporting  Memo. 

First  Amended  Complaint. 

Memorandum  of  Plaintiff  in  Opposition  to  Mo- 
tion to  Dismiss. 

Closing  Memorandum  of  Defendant. 

Order  Granting  Motion  of  Defendant  to  Dismiss. 

Motion  of  Plaintiff  to  Reconsider  and  Vacate 
Order  of  Dismissal. 

Order  Denying  Motion  to  Reconsider. 

Notice  of  Appeal. 

Appeal  Bond. 

Statement  of  Points  Upon  Which  Appellant  In- 
tends to  Rely  on  Appeal. 
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Appellant's  Designation  of  Record  on  Appeal. 
Appellee's  Designation  of  Record  on  Appeal. 
Reporter's  Transcript  of  Excerpts  From  Record 
on  Appeal,  April  29,  May  27  and  July  25,  1957. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
29th  day  of  August,  1957. 

C.  W.  CALBREATH, 
Clerk; 

By  /s/  MARGARET  P.  BLAIR, 
Deputy  Clerk. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO 
SUPPLEMENTAL  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, hereby  certify  the  foregoing  and  accompany- 
ing document,  listed  below,  is  the  original  filed  in 
this  Court  in  the  above-entitled  case  and  constitutes 
the  supplemental  record  on  appeal  herein  as  desig- 
nated by  counsel  for  the  appellee : 

Notice  and  Motion  by  Defendant  to  dismiss,  with 
supporting  memo. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
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and  affixed  the  seal  of  said  District  Court  this  4th 
day  of  September,  1957. 

C.  W.  CALBREATH, 

Clerk; 

By  /s/  MARGARET  P.  BLAIR, 

Deputy  Clerk. 


[Title  of  District  Court  and  Cause.] 

EXCERPTS  ON  APPEAL 

Monday,  April  29,  1957 

The  Clerk:  Aldridge  versus  States  Marine  Cor- 
poration. 

Mr.  Patmont:  Ready  for  the  defendant,  your 
Honor. 

Plaintiff's  counsel  advises  me  that  he  is  going  to 
file  an  amended  complaint.  Could  we  have  that  mo- 
tion taken  off  calendar  pending 

The  Court:     The  current  motion? 

Mr.  Patmont:  The  current  motion.  I  may  want 
to  renew  it  when  there  is  an  amended  complaint. 

The  Court :    That  is  the  Aldridge  case  ? 

Mr.  Patmont:     The  Aldridge  case. 

The  Court :     Off  calendar. 

Monday,  May  27,  1957 

Before  Hon:  Edward  P.  Murphy. 

The  Clerk:  Aldridge  versus  States  Marine  Cor- 
poration, Motion  to  Dismiss  Plaintiff's  First 
Amended  Complaint. 
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Mr.  Patmont:  If  your  Honor  please,  this  is  an 
action  brought  by  the  widow  of  a  longshoreman  to 
recover  damages  for  his  death.  The  action  was 
originally  filed  in  the  superior  court  and  was  re- 
moved here,  and  the  defendant,  States  Marine  Cor- 
poration, filed  a  motion  to  dismiss  the  original  com- 
plaint, which  motion  was  ordered  off  calendar  when 
we  learned  that  the  plaintiff  was  to  file  a  first 
amended  complaint.  We  have  a  memorandum  in 
support  of  the  original  motion  to  dismiss,  which 
does  in  some  respects  relate  to  our  motion  now, 
which  is  to  dismiss  the  first  amended  complaint.  We 
have  also  filed  a  supplemental  memorandum  in  sup- 
port of  this  motion,  which  largely  takes  care  of  our 
argimient;  but  I  point  out  that  there  is  another 
memorandum,  if  your  Honor  is  reading  through 
the  file.  We  would  appreciate  it  if  both  of  them 
would  be  read. 

Basically,  the  first  amended  complaint  is  one 
for  negligence  against  the  shipowner,  and  it  seeks 
to  recover  damages  for  the  death  of  a  longshoreman 
which  occurred  when  he  and  fellow  members  of  his 
longshore  gang  were  lifting  up  loads  of  dumiage  by 
means  of  a  cargo  hook  on  the  end  of  a  winch,  with 
a  hook  wrapped  in  the  metal  straps  of  the  dunnage 
and  raised  up;  and  that  in  order  to  break  these 
metal  straps 

The  Court:  I  know.  And  then  he  was  hit  by  a 
piece  of  lumber  falling  out  of  the  dunnage. 

Mr.  Sibbett:  That's  right,  that's  exactly  what 
happened ;  or  he  was  hit  by  the  entire  load  of  dun- 
nage. 
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The  Court :  Now  your  point  is  that  the  owner  of 
the  vessel  has  no  duty  to  furnish  lonjrshoremen 
with  means  to  do  their  loading  and  unloading,  is 
that  right"? 

Mr.  Patmont:     That's  right,  your  Honor. 

The  Court:  And  you  also  contend  that  even  if 
there  were  such  duty,  failure  to  furnish  tools  for 
breaking  this  particular  strapping  which  you  have 
referred  to  was  not  the  proximate  cause  of  the  acci- 
dent? 

Mr.  Patmont:     That's  correct,  your  Honor. 

The  Court:  And  your  third  ground  is  that  this 
longshoreman's  death  as  it  occurred  was  not  within 
the  foreseeable  risk  of  the  failure  to  furnish  tools 
for  breaking  this  type  of 

Mr.  Patmont:  That  is  exactly  our  argument, 
your  Honor. 

The  Court:  Now,  unless,  Mr.  Sibbett,  you  are  in 
a  position  to  come  forward  with  some  doctrine  of 
liability  which  is  not  based  upon  negligence,  I 
would  be  inclined  to  grant  this  motion.  That  is  just 
my  preliminary  thinking. 

Mr.  Sibbett:  Yes,  your  Honor;  and  I  haven't 
had  a  chance  to  reply  to  the  memorandum  that  has 
been  on  file,  and  I  would  like  an  opportunity  to  do 
that.  However,  the  position  I  take  in  this  matter  is 
that  the  argument  which  is  being  made  here  might 
very  properly  be  made  at  the  end  of  the  plaintiff's 
case,  but  we  will  show,  or  at  least  attempt  to  show, 
that  by  custom  and  practice  in  Pacific  Coast  ports 
and  on  the  Pacific  Coast,  the  longshoremen  are  not 
carpenters;  they  are  not  hired  when  they  are  han- 
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dling  dunnage,  it  is  not  their  job  to  take  straps  off. 
They  use  the  dunnage  in  loading  the  ship  and  plac- 
ing the  cargo  in  its  proper  place. 

The  Court :  Are  you  contending  in  any  way  that 
there  is  a  cause  of  action  here  for  unseaworthiness  ? 

Mr.  Sibbett:  No,  your  Honor,  because  that  has 
already  been  decided  by  your  Honor  and  a  number 
of  other  courts,  that  in  a  death  action,  we  have  the 
anomalous  situation  where  a  longshoreman's  widow 
is  not  entitled  to  benefits  of  the  doctrine  of  unsea- 
worthiness. 

The  Court :  Well,  in  any  event,  do  you  want  time 
to  reply  to  this  memorandum'? 

Mr.  Sibbett:     I  do,  yes. 

The  Court:    How  much  time? 

Mr.  Sibbett:  Could  we  submit  it  next  Monday 
with  a  memorandum*?  I  will  file  it  in  the  meantime. 

The  Court:     Satisfactory? 

Mr.  Patmont:  That  will  be  satisfactory,  your 
Honor.  Possibly  I  would  like  one  or  two  days  to 
reply. 

The  Court :    If  you  think  it  necessary. 

Mr.  Patmont :    If  I  think  it  is  necessary. 

The  Court :  All  right.  You  already  have  my  pre- 
liminary thinking  in  the  matter. 

Mr.  Sibbett:     Yes. 

The  Court:  You  may  have  not  more  than  two 
days. 

Mr.  Patmont :    All  right ;  thank  you,  your  Honor. 

The  Court:     Next  Monday. 


I 
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MOTION  TO  VACATE 

July  25,  1957 

The  Clerk:  Aldridge  vs.  States  Marine  Corpo- 
ration, Motion  to  Reconsider,  Vacate  and  Set  Aside 
Order  of  Dismissal. 

Mr.  Gladstein :     Ready,  your  Honor. 

May  it  please  the  Court,  this  is  an  application 
for  reconsideration  of  an  Order  made  by  this  Court 
earlier  this  month,  and  a  request  that  such  Order 
be  set  aside,  that  it  be  held  that  the  amended  com- 
plaint does  state  a  cause  of  action  and  that  the  de- 
fendant be  required  to  answer. 

The  Order  which  your  Honor  entered  in  July 
says,  in  effect,  that  assuming  the  shipowner  had  a 
duty  to  the  stevedores  to  furnish  means  with  which 
to  break  certain  strapping,  it  affirmatively  appears 
from  the  facts  alleged  in  the  complaint  that  the 
breach  of  this  duty  was  not  the  proximate  cause  of 
the  decedent's  death. 

I  am  going  to  argue,  your  Honor,  that  probably 
because  of  our  failure  to  direct  the  Court's  atten- 
tion to  a  recent  decision  of  the  Supreme  Court  of 
the  United  States,  which  I  think  is  dispositive,  this 
order  was  improvident.  The  amended  complaint 
alleges,  your  Honor,  that  Aldridge,  who  was  killed 
in  this  action,  his  wife  brings  this  action  for  dam- 
ages for  wrongful  death,  went  to  work  at  7:00 
o'clock  p.m.  on  the  ship,  and  that  he  was  killed 
about  1:00  o'clock  in  the  morning,  ha^dng  worked 
some  five  or  six  hours;  indeed,  we  say  that  he  was 
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killed  at  approximately  1:55  a.m.,  so  he  had  been 
there  for  almost  seven  hours. 

During  the  course  of  the  evening  in  performing 
the  work,  the  longshoremen  required  dunnage, 
which,  as  your  Honor  knows,  is  sticks  or  pieces  of 
limiber  of  varjdng  sizes  and  length  which  are  used 
to  assist  in  stowage  to  create  flooring  and  to  act  as 
wedging  for  cargo. 

We  allege  on  page  2  that  in  the  early  portion  of 
the  evening,  when  the  dunnage  was  lowered  into  the 
hold,  it  was  discovered  that  there  were  no  snippers 
or  cutters  or  shears  that  might  be  used  to  cut  or 
sever  the  bands  of  steel  which  were  around  the 
piles  of  dunnage.  I  could  describe  those  by  analogy 
as  something  like  a  group  of  pickets,  or  a  picket 
fence  with  a  band  of  steel  around  each  end. 

We  allege  that  ordinarily  such  means  are  pro- 
vided by  the  ship  or  by  the  stevedoring  company, 
and  that  when  it  was  discovered  early  in  the  evening 
that  there  was  no  such  means,  requests  were  made 
by  the  longshoremen  in  this  particular  hold,  includ- 
ing the  decedent  in  this  case,  for  assistance. 

We  allege  that  when  this  request  was  communi- 
cated to  the  defendant  ship-owning  company,  in- 
cluding, as  we  say,  its  port  captain  who  was  there, 
and  a  carpenter,  a  ship's  carpenter,  an  employee 
of  the  shipping  company,  that  they  did  at  various 
times  come  down  into  the  hold  equipped  with  ham- 
mers for  the  purpose  of  breaking  these  bands,  and 
they  did  this  from  time  to  time. 

The  Court :  Were  they  of  the  claw  hammer  type 
or  variety  *? 
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Mr.  Gladstein:  I  would  assume  so,  although  I 
do  not  know  exactly  what  the  hammer  was.  But  it 
would  be  the  kind  of  hammer  that  would  enable, 
the  use  of  which  would  enable  a  carpenter  to  break 
this  band  of  steel  which  is — it's  like  a  strap,  usually 
about 

The  Court:  I  know;  I  am  familiar  with  it,  but 
that  would  require  the  claw  type  of  hammer  in 
order  to  wedge  it  under  there  and  break  the  strap- 
ping. 

Mr.  Gladstein :     I  would  think  so. 

The  Court:  That's  an  important  thing,  the 
character  of  the  hammer. 

Mr.  Gladstein:  Well,  we  do  allege  here  that  the 
company  itself,  the  shipping  company,  did  send  a 
carpenter  down  and  that  he  did,  in  the  early  portion 
of  the  evening,  with  hammers,  with  equipment, 
break  the  bands.  You  see,  we  said:  ''But  did  send 
a  cai-penter  into  the  hold  equipped  with  hammers 
for  the  purpose  of  breaking  said  bands,  and  such 
was  the  means  and  methods  provided  by  the  de- 
fendants to  free  said  dunnage  during  the  early  por- 
tion of  the  work." 

Thereafter  we  say  it  became  necessary  from  time 
to  time  to  break  the  bands  of  other  and  additional 
loads  of  dunnage,  similar  requests  by  the  longshore- 
men were  made  through  their  foreman,  their  su- 
pervisor and  their  walking  boss,  but  by  that  time 
the  defendants  did  negligently  and  carelessly  fail 
to  respond,  did  negligently  and  carelessly  fail  to 
provide  or  supply  either  persons  or  proper  means 
by  which  the  said  bands  could  be  cut  or  broken,  and 
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by  reason  thereof  the  only  means  or  methods  re- 
maining to  the  longshoremen  by  which  these  bands 
could  be  broken  was  to  employ  the  hook  of  the 
winch.  And  this  is  a  method  which  the  proof  at  the 
trial  would  show  is  used,  although  it  has  inherent 
risks,  but  it  is  used  and  it  is  known  by  the  shipping 
companies  to  be  used  when  no  means  are  supplied. 

And  what  happens  is  that  the  hook  of  the  winch 
falls  is  hooked  into  one  of  the  bands  and  then  the 
winch  driver  raises  the  falls  and  thereby  raise's  the 
dunnage,  and  by  means  of  jiggling  and  bouncing 
the  dunnage  up  and  down  against  the  floor,  breaks 
the  band  forcibly;  the  risk,  of  course,  being  that 
the  dminage  falls  apart  suddenly  and  there  is  dan- 
ger of  somebody  being  hurt. 

But  the  proof  would  show  that  this  defendant 
knows  and  knew  and  by  the  exercise  of  reasonable 
care  should  have  known  and  could  have  known  that 
when  longshoremen  are  not  supplied  with  either  a 
carpenter  with  a  claw  hammer  or  some  kind  of 
hammer,  or  with  shears  or  scissors  of  some  kind, 
snippers,  that  would  cut  these  bands,  there  is  no 
other  method  to  which  they  can  resort  except  that 
one. 

Now,  there  is  a  notion  prevelant  that  whenever 
a  condition  of  that  kind  occurs,  longshoremen  ought 
to  leave  the  work  and  walk  off  the  ship.  That  notion 
is  a  fallacious  one;  it  happens  very,  very  seldom, 
and  the  records  recently  announced  by  the  Pacific 
Maritime  Association  as  to  the  fact  that  last  year's 
loading  operations  in  this  city  were  the  highest  in 
the  history  of  this  city  indicate  tliat  the  men  stay 
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on  the  job  and  do  the  best  they  can  with  what  they 
have. 

So  we  allege  that  after  these  calls  in  this  hold  by 
the  decedent  and  his  fellow  workmen  went  un- 
heeded, the  port  captain  didn't  come,  the  carpenter 
wasn't  there,  the  claw  hammers  or  other  hammers 
werent'  left  there  for  them,  there  were  no  shears, 
they  did  resort,  we  say,  to  the  only  thing  that  was 
left  to  them,  by  raising  the  dimnage  into  the  air 
and  causing  the  weight  thereof  to  break  the  straps. 
In  the  process  of  this  being  done,  the  dunnage  fell 
in  such  a  manner  that  one  or  more  of  the  boards 
fell  upon  Mr.  Aldridge  and  instantly  inflicted  upon 
him  fatal  injuries. 

Now,  your  Honor's  order  was  based  on  the  theory, 
as  I  see  it,  that  there  was  a  lack  of  proximate  cause 
because,  if  I  understand  the  reasoning,  it  couldn't 
be  said  that  the  shipping  company  could  reasonably 
foresee  that  if  the  shipping  company  failed  to  sup- 
ply proper  hammers  or  proper  equipment,  proper 
shears — well,  that  the  men  would  resort  to  this. 
But  I  think  that  is  a  fact  question  to  be  decided  on 
the  evidence,  and  I  believe,  your  Honor,  that  a 
strong  analogy  is  to  be  found  in  the  recent  decision 
of  the  Supreme  Court  in  Ferguson  against  Moore- 
McCormack  Lines.  I  have  the  advance  sheet.  It  is 
one  Lawyer's  Addition  No.  7,  and  it  is  to  be  found 
at  page  512. 

This  was  a  decision  written  by  Mr.  Justice  Doug- 
las, which  was  joined  in  the  opinion  by  the  Chief 
Justice,  Mr.  Justice  Clark,  Mr.  Justice  Brennan, 
Mr.  Justice  Burton  concurred  in  the  result;  Mr. 
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Justice  Reed  and  Mr.  Justice  Frankfurter  and 
Harlan  dissented  and  Mr.  Justice  Black  took  no 
part  in  the  decision,  so  it  was,  in  effect,  a  five-to- 
three  decision.  Now,  here  is  what  happened  in  that 
case.  It  involved  a  seaman,  but  as  your  Honor  well 
knows,  and  no  citation  of  authority  is  necessary  on 
this,  when  a  longshoreman  goes  aboard  a  ship  and 
performs  work  which  is  traditionally  that  of  sea- 
men in  the  old,  old  days,  he  is  to  be  treated  as  and 
equated  as  a  seaman. 

In  this  case  the  man  was  hurt  in  1950  while  serv- 
ing as  a  second  baker  on  the  respondent's  passenger 
ship  Brazil. 

''Among  his  duties,  he  was  required  to  fill 
orders  of  the  ship's  waiters  for  ice  cream.  On 
the  day  of  the  accident,  he  had  received  an 
order  from  a  ship's  waiter  for  12  portions  of 
ice  cream.  When  he  got  half  way  down  in  the 
2%-gallon  ice  cream  container  from  which  he 
was  filling  these  orders,  the  ice  cream  was  so 
hard  that  it  could  not  be  removed  with  the  *  *  *  " 

scoop  with  which  he  had  been  provided. 

''Petitioner  undertook  to  remove  the  ice 
cream  with  a  sharp  butcher  knife  kept  nearby, 
grasping  the  handle  and  chipping  at  the  hard 
ice  cream.  The  knife  struck  a  spot  in  the  ice 
cream  which  was  so  hard  that  his  hand  slipped 
down  onto  the  blade  of  the  knife,  *  *  *"  and  he 
lost  two  fingers. 

Now,  at  the  trial  it  was  held,  that  is,  at  the  trial 
it  was  contended  by  the  defendant,  the  shipping] 
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company,  that  it  could  not  be  held  legally  responsi- 
ble for  having  at  all  foreseen  the  possibility  that 
this  man,  even  if  he  didn't  have  the  right  imple- 
ment, would  actually  take  such  a  thing  as  a  butcher 
knife  and  use  it  with  its  obvious  dangers.  The  trial 
court  permitted  the  case  to  go  to  the  jury  and  the 
jury  found  from  the  evidence  a  verdict  in  favor 
of  the  plaintiff  for  $17,500.00,  which  verdict  was 
appealed  to  the  Court  of  Appeals. 

The  Court  of  Appeals,  with  Judge  Medina  writ- 
ing the  decision,  reversed,  holding,  and  I  quote  from 
the  opinion: 

*'It  was  not  within  the  realm  of  reasonable  fore- 
seeability  that  petitioner  would  use  the  knife  to  chip 
the  frozen  ice  cream." 

In  other  words,  that  there  was  no  proximate  cause 
between  the  negligence  of  the  ship  in  failing  to  sup- 
ply a  proper  scoop  and  this  man's  injury. 

The  Supreme  Court  said:  *'We  conclude  that 
there  was  sufficient  evidence  to  take  to  the  jury  the 
question  whether  respondent  was  negligent  in  fail- 
ing to  furnish  petitioner  with  an  adequate  tool  with 
which  to  perform  his  task. ' ' 

And  in  part  of  it  they  say:  ''Eespondent  urges 
that  it  was  not  reasonably  foreseeable  that  peti- 
tioner would  utilize  the  knife  to  loosen  the  ice 
cream.  But  the  jury,  which  plays  a  pre-eminent 
role  in  these  Jones  Act  cases  *  *  *  could  conclude 
that  petitioner  had  been  furnished  no  safe  tool  to 
perform  his  task.  It  was  not  necessary  that  respond- 
ent be  in  a  position  to  foresee  the  exact  chain  of 
circumstances  which  actually  led  to  the  accident. 
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The  jury  was  instructed  that  it  might  consider 
whether  respondent  could  have  anticipated  that  a 
knife  would  be  used  to  get  out  the  ice  cream.  On 
this  record,  fairminded  men  could  conclude  that 
respondent  should  have  foreseen  that  petitioner 
might  be  tempted  to  use  the  knife  to  perform  his 
task  with  dispatch,  since  no  adequate  implement 
was  furnished  him." 

"Since  the  standard  of  liability  under  the  Jones 
Act  is  that  established  by  Congress  under  the  Fed- 
eral Employers'  Liability  Act  *  *  *  what  we  said  in 
Rogers  against  Missouri  Pacific,  is  relevant  here : 

"  'Under  this  statute  the  test  of  a  jury  case  is 
simply  whether  the  proofs  justify  with  reason  (an 
inference)  that  employer  negligence  played  any 
part,  even  the  slightest,  in  producing  the  injury  or 
death  for  which  damages  are  sought. '  ' ' 

Now,  the  Supreme  Court  reinstated  the  judgment 
in  favor — the  judgment  and  verdict  in  favor  of  the 
plaintiff.  Now,  your  Honor,  we  have  that  case  here 
with  this  difference.  I  think  our  case  is  stronger. 
The  proofs  would  show  here,  different  from  the 
case  from  which  I  have  just  read,  that  many  times 
in  the  history  of  longshore  operations  this  company 
and  other  companies  know  that  longshoremen  do 
resort — they  feel  compelled  to  resort — to  this  same 
method,  risky  though  it  is,  of  breaking  the  dunnage 
in  order  to  enable  them  to  get  on  with  the  work, 
and  that,  therefore,  there  is  even  stronger  basis  for 
holding  that  the  jury  could  say  they  could  have 
foreseen. 

Your  Honor  decided  this  in  such  a  wav  that  un- 
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less  the  order  is  vacated  by  August  2,  any  right  of 
ours  to  appeal  would  be  lost.  But  I  would  like  to 
ask  your  Honor  to  do  what  your  Honor  did  recently 
in  a  case  quite  different,  I  know,  in  which  your 
Honor  said  that  if  it  becomes  the  view  of  a  judge 
of  this  court  that  the  ruling  he  has  made  is  in  error, 
the  judge  ought  to  have  the  courage  to  say  so  and 
not  require  a  party  litigant  to  go  to  the  Court  of 
Appeals.  I  submit,  your  Honor,  that  this  Order  of 
the  Court  was  improvident,  should  be  vacated,  and 
the  defendant  should  be  required  to  answer  our 
complaint. 

Mr.  Patmont:  Your  Honor  please,  the  motion 
addressed  to  the  Court  and  by  the  plaintiffs  in  this 
action  recites  that  there  are  facts  present  in  this 
case  which,  if  alleged,  would  state  a  cause  of  action 
against  the  defendants  and  that  in  the  interests  of 
justice  plaintiff  should  be  permitted  to  file  what 
would  in  effect  be  her  third  complaint. 

We  have  heard  no  suggestion,  nor  is  there  any 
suggestion  in  the  motion  as  to  what  the  additional 
facts  would  be  permitting  an  amendment  of  the 
complaint,  or  which  would  state  a  cause  of  action 
in  a  second  amended  complaint,  and  we  believe, 
therefore,  that  the  purpose  of  this  motion  has  been 
simply  to  attempt  to  get  an  extension,  if  possible, 
or  a  tolling  of  the  time  within  which  plaintiffs 
would  have  to  appeal. 

The  steps  heretofore  taken  by  the  plaintiff  in  this 
case  have  been  free,  calculated  and  deliberate.  They 
have  had  an  opportunity  to  brief  and  draft  two 
complaints,    argue    before    this    Court    as    to    any 
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theory  they  may  have  had  on  the  proximate  cause 
question,  the  Court  has  considered  a  memorandum 
filed  by  us  on  both — two  memoranda,  one  on  the 
original  complaint  and  one  on  the  first  amended 
complaint,  having  to  do  with  the  question  of  causa- 
tion and  foreseeability. 

We  do  not  believe  that  the  motion  is  well  taken 
insofar  as  it  purports  to  say  that  there  are  facts 
which,  if  alleged,  would  state  a  cause  of  action,  be- 
cause we  haven't  heard  any  facts,  nor  have  we  had 
any  indication  of  what  a  third  complaint  in  this 
case  would  look  like. 

Now,  with  respect  to  the  Ferguson  case  which 
has  been  urged  this  morning  as  dispositive  of  this 
case,  we  submit  that  that  case  makes  no  change  in 
any  applicable  law,  nor  does  it  affect  nor  should  it 
affect  the  ruling  of  the  Court  heretofore  made  in 
granting  the  motion  to  dismiss. 

That  case,  which  w^as  under  the  Jones  Act  (this 
case  is,  first,  not  under  the  Jones  Act),  had  as  a 
key  to  it,  we  submit,  a  finding  by  the  Court  that  the 
seaman  there  who  was  using  the  knife  as  an  ice 
pick  was  ordered  under  penalty,  I  suppose,  of  dis- 
charge by  his  employer,  who  was  ordered  by  the 
employer  who  had  control  over  the  work,  the  work 
he  did  and  the  manner  in  which  he  did  it,  to  serve 
and  serve  fast  seven  or  twelve  scoopings  of  ice 
cream,  the  Court  saying  in  that  case  that  there  was 
evidence  that  petitioner  had  been  instructed  to  give 
the  waiters  prompt  service,  that  the  ice  cream  was 
terrifically  hard.  We  think  that  the  fact  that  the 
plaintiff  in  that  case  was  required  by  the  shipowner, 
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as  its  employee,  to  fill  the  orders  for  ice  cream 
under  instructions  to  give  prompt  service,  created 
a  relationship  between  him  and  his  employer  which 
does  not  exist  between  the  shipow^ier  and  the  plain- 
tiff decedent  in  this  case. 

Here  we  don't  have  a  situation  of  a  man  doing 
work  where  the  shipowner  has  any  control  over  the 
manner  in  which  he  does  his  work,  or  cannot  con- 
trol, has  no  supervision  over  him  or  can't  tell  him 
how  or  how  not  to  do  his  work. 

In  this  connection  we  would  cite  to  your  Honor 
a  decision  of  the  Second  Circuit,  Berti  vs.  Com- 
pagnie  de  Navigation  Cyprien  Fabre,  213  Fed.  2d 
397,  the  Court  there  holding,  in  1954,  that  the  ship- 
owner has  no  duty  that  requires  stevedores  to  stop 
doing  work  in  an  unsafe  manner,  has  no  duty  to 
supervise  it,  has  no  control;  the  stevedore  is  em- 
ployed by  an  independent  contractor  and  the  man- 
ner in  which  the  stevedore  performs  his  work  and 
the  supervision  of  that  work  is  between  the  steve- 
dore, the  longshoreman  and  his  boss,  the  shipowner 
having  no  control. 

We  think,  therefore,  that  the  Ferguson  opinion 
which  rests,  as  it  does,  on  a  finding  of  the  Supreme 
Court,  of  the  control  over  the  seamen  by  the  ship- 
owner, the  fact  that  they  told  him  to  do  the  work 
and  told  him  to  do  it  fast  makes  that  case  a  little 
bit  different  than  what  w^e  have  here. 

The  Court:  They  did  not  tell  him  to  use  the 
butcher  knife  specifically,  did  they? 

Mr.  Patmont:  No;  but  they  didn't  give  him  any 
other  tool;  they  gave  him  the  ice  cream  hard  and 


54  Armida  Aldridge  vs. 

they  told  him  to  sei-ve  it  up  fast.  This  was  his  boss 
talking  to  him,  in  eit'ect,  saying  here's  the  job,  do 
it  fast,  do  it  wdth  what  you've  got,  and  we  submit 
are  responsible  for  the  manner  in  which  he  did  that 
work  much  more  so  than  the  shipowner  can  be  re- 
sponsible in  the  case  of  a  stevedore  who  is  employed 
by  an  independent  contractor. 

In  this  connection,  your  Honor,  we  would  point 
out  that  the  first  complaint  filed  by  the  plaintiffs 
in  this  case  did  allege  that  the  shipowner  had  a 
duty  to  supervise  and  oversee  the  work  of  this  long- 
shoreman and  prevent  him  from  killing  himself. 
We  filed  a  motion  to  dismiss  directed  to  that  argu- 
ment, in  part,  and  in  the  original  memorandum  we 
have  in  support  of  our  motion  to  dismiss  there  are 
cases  cited  which  clearly  negate  any  argument  the 
shipowner  has  a  duty  to  supervise  and  oversee.  The 
shipowner,  once  again  we  point  out,  has  no  control 
over  the  manner  in  which  the  longshoreman  does 
his  work,  and  if  the  longshoreman  is  killed  as  the 
result  of  the  manner  in  which  he  performs  his 
work,  that  is  not  the  shipowner's  responsibility. 

Any  other  construction  of  the  Ferguson  case 
would  simply  mean  that  any  question  of  causation 
is  a  jury  question  and  we  submit  here  that  that  is 
obviously  ridiculous.  There  are  questions  of  causa- 
tion that  are  obviously  beyond  a  jury's  province. 

The  question  of  causation,  as  has  been  decided 
also  by  the  Second  Circuit  in  an  opinion  after  the 
Ferguson  case — I  will  give  you  that  citation — 
Gwinett  vs.  Albatross,  another  Second  Circuit  case, 
243  Fed.  2d  8.  This  case  is  after  the  Ferguson  ease 
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and  states  the  question  of  liability  in  negligence 
cases  still  depends  upon  the  foreseeability  of  harm, 
that  the  Ferguson  case  has  not  changed  that  rule, 
that  the  only  thing  is  that  in  the  Ferguson  facts 
the  question  of  control  over  the  manner  in  which 
the  plaintiff  did  his  work  was  much  more  closely 
connected  to  the  shipowner  than  it  is  in  this  case. 

The  controlling  fact  in  this  case,  your  Honor,  and 
it  has  been  brought  out  in  cases  already  cited  and 
discussed  in  the  memoranda  filed  heretofore,  is  the 
fact  that  the  plaintiff  decedent  in  this  action  him- 
self did  a  reckless  thing  in  standing  under  a  load 
of  dunnage  which,  as  alleged  in  the  complaint, 
weighs  between  one  and  two  tons,  which  he  knew 
and,  indeed,  expected  would  fall. 

In  that  case  it  is  the  clearest  instance  you  can 
have  of  an  independent  foolhardy  act  breaking  a 
chain  of  causation.  Under  no  construction  can  it 
be  said  that  it  is  within  the  realm  of  reasonable 
foreseeability,  the  rule  that  applies  in  all  of  these 
cases,  that  a  man  standing  under  one  or  two  tons 
of  limiber  that  he  expects  will  fall  and  lifts  up  for 
the  purpose  of  having  it  fall,  can't  complain  of  any- 
thing other  than  his  own  foolish  act. 

We  submit,  your  Honor,  once  again  that  all  of 
the  questions  in  this  case  have  been  discussed.  The 
plaintiff  has  had  two  bites  of  the  apple,  now  he 
wants  a  third.  It  is  obvious  that  there  is  no  amend- 
ment of  the  complaint,  as  the  plaintiff  alleges,  or 
states  in  its  motion  that  can  be  made,  without 
trifling  with   the   facts.   We   would   point   out   the 
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language  of  Judge  Goodman  in  the  Battat  case,  56 
Fed.  Sup.  967  at  page  969  where  he  says : 

*' Inasmuch  as  it  is  clear  that  the  libelant  cannot 
state  a  cause  of  action  in  either  count" — there  were 
two  counts  in  that  case — ''without  trifling  with  the 
facts,  the  exceptions  to  both  counts  should  be  and 
are  sustained  without  leave  to  amend." 

Similarly  in  Grace  against  Ford  Motor  Company, 
the  Ninth  Circuit,  278  Fed.  955,  the  Court  said: 

*'The  difficulty  which  confronts  the  appellant  is 
not  a  defect  in  its  pleading,  but  the  nature  of  the 
facts  which  have  been  disclosed." 

We  say  here  that  the  only  problem  facing  the 
plaintiff  in  this  case  is  that  in  its  two  complaints, 
and  there  have  been  two  complaints  heretofore  filed, 
one  of  which  was  voluntarily  amended,  the  other 
of  which  was  dismissed,  both  of  which  were  subject 
to  motion  to  dismiss  made  by  us,  that  it  is  obvious 
from  the  extent  and  completeness  of  the  facts  al- 
leged what  caused  the  injury  and  how  the  question 
of  proximate  cause  had  to  be  applied. 

We  say  simply,  then,  that  the  ruling  heretofore 
made  was  correct,  there  is  really  nothing  new,  the 
Ferguson  case  doesn't  change  anything,  and  that 
your  Honor's  ruling  should  stand. 

The  Court. :    May  the  matter  be  submitted  ? 

Mr.  Gladstein:  Yes,  your  Honor,  it  may  be  sub- 
mitted. 


[Endorsed]:     Filed  August  16,  1957. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15698 

ARMIDA  ALDRIDGE, 

Appellant, 

vs. 

STATES  MARINE  CORPORATION  OF  DELA- 
WARE, a  Corporation, 

Respondent. 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  INTENDS  TO  RELY  ON 
HER  APPEAL 

Comes  now  appellant  and  hereby,  pursuant  to 
Rule  17(6),  states  the  points  upon  which  she  in- 
tends to  rely  on  her  appeal,  namely: 

1.  The  Order  of  the  District  Court  Judge  of  July 
2,  1957,  dismissing  the  within  action,  and  his  Order 
of  July  25,  1957,  denying  plaintiff 's  motion  to  recon- 
sider and  vacate  and  set  aside  order  of  dismissal 
and  to  permit  the  filing  of  a  second  amended  com- 
plaint, are  contrary  to  law. 

2.  The  said  Orders  unconstitutionally  deprive 
appellant  of  her  right  to  a  jury  trial. 

Dated :  September  4,  1957. 

GLADSTEIN,  ANDERSEN, 
LEONARD  &  SIBBETT, 

By  /s/  E.  SIBBETT, 

Attorneys  for  Appellant. 

[Endorsed] :    Filed  September  6,  1957. 
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No.  15,698 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Ar^iida  Aldridge, 

Appellant, 
vs. 

States  Marine  Corporation  of  Dela- 
ware^ a  Corporation, 


Appellee. 


APPELLANT'S  OPENING  BRIEF. 


This  is  an  appeal  from  orders  of  the  District  Court 
for  the  Northern  District  of  California  (R.  33,  35) 
dismissing  plaintiff's  (appellant's)  first  amended 
complaint  without  leave  to  amend. 


JURISDICTIONAL  STATEMENT. 
The  jurisdiction  of  the  District  Court  below  is  based 
upon  the  diversity  of  citizenship  of  the  parties  (28 
USCA  1332).  This  Court  has  jurisdiction  to  review 
the  judgment  below  by  virtue  of  the  provisions  of 
§§1291  and  1294(1),  28  USCA. 


OPINIONS  BELOW. 

Although  there  was  no  formal  opinion  of  the  Court 
below,  District  Judge  Edward  P.  Murphy's  Order 
(R.  33-34),  dismissing  the  first  amended  complaint, 
sets  forth  the  reason  therefor  as  follows: 

''Assuming  arguendo  that  the  shipowners  had 
a  duty  to  the  stevedores  to  furnish  means  with 
w^hich  to  break  the  strapping,  it  affirmatively  ap- 
pears from  the  facts  alleged  in  the  complaint  that 
the  breach  of  this  duty  was  not  the  proximate 
cause  of  decedent's  death. 

"Accordingly,  defendant's  motion  is  granted 
and  the  complaint  is  dismissed." 


STATEMENT  OF  THE  CASE. 

Appellant  is  the  widow  of  a  longshoreman  who  was 
killed  on  October  25,  1956,  at  Pier  44,  San  Francisco, 
California,  while  engaged  in  work  as  a  longshoreman 
aboard  the  American  vessel  SS  LONE  STAR 
STATE,  owned  and  operated  by  States  Marine 
Corporation  of  Delaware,  appellee  herein. 

Appellant  brought  suit  for  damages  in  the  San 
Francisco  Superior  Court  against  States  Marine  Cor- 
poration, her  complaint  charging  in  two  counts:  (1) 
that  her  husband's  death  was  caused  by  the  imsea- 
worthiness  of  the  vessel,  its  gear  and  appurtenances; 
and  (2)  that  his  death  was  caused  by  the  negligence 
of  appellee,  its  agent  and  employees.  The  case  was 
removed  by  appellee  to  the  Federal  District  Court 
below,  on  the  grounds  of  diversity  of  citizenship  of 


the  parties.  Appellant  thereupon  fQed  timely  demand 
for  jiuy  trial/ 

Appellee  then  moved  to  dismiss  the  complaint  on 
two  grounds :  (1)  that  due  to  the  absence  of  a  maritime 
death  statute,  the  doctrine  of  imseaworthiness,  upon 
which  the  first  cause  of  action  in  the  complaint  is 
based,  cannot  be  invoked  by  appellant  in  this  case; 
and  (2)  that  the  second  count  should  be  dismissed 
because  lack  of  proximate  cause  appeared  from  the 
face  of  the  complaint  itself.  Appellant  thereupon  filed 
an  amended  complaint  eliminating  the  first  count 
based  on  unseaworthiness,  and  containing  one  count 
based  on  negligence  only. 

The  charging  allegations  of  the  first  amended  com- 
plaint are  set  forth  in  paragraphs  IV,  V  and  VI 
thereof  (R.  18-21),  and  in  substance  are  as  follows: 

IV. 

That  on  October  25,  1956,  at  Pier  44,  San  Fran- 
cisco, California,  decedent  Aldridge  was  working 
aboard  the  SS  LONE  STAR  STATE  as  a  longshore- 
man employed  by  Schirmer  Stevedoring  Co.  That  in 
performing  said  work  he  occupied  the  position  of  a 
seaman  in  that  he  was  doing  work  which  traditionally 
was  performed  by  members  of  the  crew.  That  by 
reason  of  this  fact  appellee  owed  the  decedent  a  duty 
to  furnish  adequate  tools  for  the  performance  of  his 
work  and  a  reasonably  safe  place  in  which  to  work. 


^See  entry  No.  4,  ''Excerpt  from  Docket  Entries",  certified 
Transcript  of  Record  before  this  Court. 


V. 

That  decedent  reported  for  duty  aboard  the  SS 
LONE  STAR  STATE  at  7  a.m.  on  the  morning  of 
October  25,  1956,  and  proceeded  with  other  longshore- 
men to  work  in  the  number  three  hold  of  the  vessel. 
That  during  the  course  of  the  work  it  was  necessary 
for  the  longshoremen  to  use  dimnage  in  the  stowage 
of  cargo.  That  for  that  purpose  bundles  of  dimnage, 
each  bundle  weighing  between  one  and  two  tons,  and 
consisting  of  large  pieces  of  lumber  of  various  sizes 
and  weights  strapped  together  by  metal  bands,  were 
lowered  into  the  hold  of  the  vessel.  That  when  the 
first  load  of  dunnage  came  into  the  hold,  the  long- 
shoremen requested  of  appellee's  Port  Captain  and 
other  of  appellee's  employees  that  they  be  supplied 
with  band  cutters  or  other  mechanical  means  for 
breaking  the  steel  bands  around  the  dunnage.  That 
the  longshoremen  were  advised  that  no  band  cutters 
or  other  mechanical  means  were  available  for  this 
purpose  on  the  ship  but  sent  a  ship's  carpenter 
into  the  hold  equipped  with  hammers  for  the  purpose 
of  breaking  the  bands.  That  such  was  the  means  pro- 
vided by  the  vessel  to  free  the  dimnage  dimng  the 
early  portion  of  the  work.  That  later  on  in  the  day, 
when  it  was  necessary  to  break  the  steel  bands  sur- 
rounding an  additional  bale  of  dunnage  coming  into 
the  hold,  the  supervisory  personnel  of  appellee,  al- 
though requested  to  do  so,  negligently  and  carelessly 
failed  to  provide  or  supply  either  the  ship's  carpenter 
or  band  cutters  or  other  mechanical  means  by  which 
the  bands  could  be  cut  or  broken.   That  by  reason  of 
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such  carelessness  and  negligence,  the  only  means  and 
method  remaining  to  the  longshoremen  for  breaking 
the  dunnage  free  of  the  steel  bands  was  to  employ  the 
hook  secured  to  the  winch  fall.  That  this  was  ac- 
complished by  inserting  the  same  into  the  steel  bands 
and  then  raising  the  load  of  dimnage  and  breaking 
the  steel  bands  by  means  of  the  weight  of  the  dunnage 
itself.  That  in  performing  the  operation  in  this  man- 
ner, several  heavy  timbers  fell  upon  decedent,  inflict- 
ing fatal  injuries  upon  him. 

VI. 

The  death  of  said  William  J.  Aldridge  was 
directly  and  proximately  caused  by  the  aforesaid 
carelessness  and  negligence  of  defendants. 

Appellee  then  moved  to  dismiss  the  first  amended 
complaint  upon  the  ground  that,  as  a  matter  of  law, 
it  appeared  from  the  allegations  thereof  that  the  al- 
leged negligence  of  the  appellee  was  not  a  proximate 
cause  of  the  longshoremen's  death.  District  Judge 
Edward  P.  Murphy  sustained  the  motion  on  this 
ground  (R  33). 

Appellant  then  moved  to  vacate  and  set  this  order 
aside,  or  in  the  alternative  for  permission  to  file  an 
amended  complaint  (R  34-35).  The  motion  was 
denied,  and  this  appeal  follows. 


SPECIFICATION  OF  ERRORS. 

1.  Appellant's  first  amended  complaint  sets  forth 
a  cause  of  action  against  appellee  and  the  order  of 
the  Honorable  District  Judge  below  dismissing  the 
same  is  contrary  to  law  and  unconstitutionally  de- 
prives appellant  of  her  right  to  a  jury  trial  on  the 
issue  of  negligence  and  proximate  causation. 

2.  The  subsequent  order  of  the  Honorable  District 
Judge  below  (R.  35),  denying  appellant  an  oppor- 
tunity to  amend  her  first  amended  complaint  to 
remedy  the  defects  felt  by  the  District  Judge  to  reside 
in  her  first  amended  complaint,  was  also  erroneous. 


ARGUMENT. 

T. 

GENERAL  PRINCIPLES  OF  LAW  APPLICABLE 
TO  THE  CASE  AT  BAR. 

A.  On  a  motion  to  dismiss,  the  pleadings  must  be 
viewed  in  a  light  most  favorable  to  plaintiff.  Machado 
V.  McGrath,  193  F.  2d  706  (C.A.D.C.) ;  Louisiana 
Farmers  Protective  Union  v.  Great  A  <&  P  Tea  Co., 
131  F.  2d  419  (8  Cir.). 

"This  court  frequently  has  commented  upon  the 
considerations  which  should  govern  in  ruling 
upon  a  motion  to  dismiss  a  complaint  for  in- 
sufficiency of  statement.  It  is  unnecessary  to 
repeat  here  what  the  court  has  said  on  many 
occasions,  particularly  in  the  case  of  Leimer  v. 
State  Mutual  Life  Assurance  Co.,  8  Cir.,  108  F. 
2d  302,  in  which  reference  is  made  to  many  of  the 
pertinent  decisions  of  this  court.   It  is  enough  to 


observe,  as  was  done  in  the  Leimer  case,  that  no 
matter  how  improbable  it  may  be  that  the  plain- 
tiff can  esta])lish  the  allegations  of  its  complaint, 
it  is,  nevertheless,  entitled  to  the  opportimity  to 
make  the  attempt.  The  opinion  of  the  district 
judge,  in  advance  of  a  hearing,  as  to  the  impos- 
sibility of  proof  of  a  cause  of  action  fairly  stated, 
is  not  decisive  of  the  rights  of  the  parties.  And 
see  Sparks  v.  England,  8  Cir.,  113  F.  2d  579,  581." 
Louisiana  Farmers  Protective  Union  v.  Great 
A  <^  P  Tea  Co.,  supra,  at  423-424. 

B.  Plaintiff's  right  to  a  jury  trial  in  negligence 
cases  is  being  guarded  by  the  Supreme  Court  with 
ever  increasing  zealousness. 

Tennant  v.  Peoria  <&  Pekin  R.  Co.,  (1943),  321  U.S. 
29.  This  was  an  action  for  wrongful  death  imder  the 
Federal  Employers  Liability  Act.  The  Court  of  Ap- 
peals for  the  Seventh  Circuit  reversed  a  jury  verdict 
in  the  court  below  for  $26,250.00.  The  Supreme  Court 
reversed  the  Court  of  Appeals,  having  this  to  say  at 
page  35: 

*'It  is  the  jury,  not  the  court,  which  is  the  fact- 
finding body.  It  weighs  the  contradictory  evi- 
dence and  inferences,  judges  the  credibility  of 
witnesses,  receives  expei^t  instructions,  and  draws 
the  ultimate  conclusion  as  to  the  facts.  The  very 
essence  of  its  fimction  is  to  select  from  among 
conflicting  inferences  and  conclusions  that  which 
it  considers  most  reasonable.  *  *  *  " 

Schulz  V.  Pennsylvania  R.  Co.  (1955),  350  U.S.  523. 
This  was  an  action  for  wrongful  death  brought  under 
the  Jones  Act.   The  District  Court  directed  a  verdict 


8 


for  the  defendant,  and  the  Court  of  Appeals  for  the 
Second  Circuit  affirmed.  The  Supreme  Court  re- 
versed, holding  that  the  case  should  have  gone  to  the 
jury.   The  Court  stated  at  page  525 : 

''In  considering  the  scope  of  the  issues  en- 
trusted to  juries  in  cases  like  this,  it  must  be 
borne  in  mind  that  negligence  cannot  be  estab- 
lished by  direct,  precise  evidence  such  as  can  be 
used  to  show  that  a  piece  of  ground  is  or  is  not 
an  acre.  Surveyors  can  measure  an  acre.  But 
measuring  negligence  is  different.  The  definitions 
of  negligence  are  not  definitions  at  all,  strictly 
speaking.  Usually  one  discussing  the  subject  will 
say  that  negligence  consists  of  doing  that  which 
a  person  of  reasonable  prudence  would  not  have 
done,  or  of  failing  to  do  that  which  a  person  of 
reasonable  prudence  would  have  done  under  like 
circumstances.  Issues  of  negligence,  therefore, 
call  for  the  exercise  of  common  sense  and  sound 
judgment  under  the  circumstances  of  particu- 
lar cases.  '[W]e  think  these  are  questions  for 
the  jury  to  determine.  We  see  no  reason,  so 
long  as  the  jury  system  is  the  law  of  the  land, 
and  the  jury  is  made  the  tribunal  to  decide  dis- 
puted questions  of  fact,  why  it  should  not  decide 
such  questions  as  these  as  well  as  others.'  Jones 
V.  East  Tennessee,  V.  &  G.  R.  Co.,  128  US  443, 
445,  32  L  ed  478,  480,  9  S  Ct  118  (1888)." 

Ferguson  v.  Moore-McCormack  Lines,  Inc.,  (1957) 
1  L.  ed.  2d  511.  This  was  also  a  suit  for  damages 
under  the  Jones  Act.  The  Court  of  Appeals  for  the 
Second  Circuit  reversed  a  jury  verdict  in  favor  of 
plaintiff,  holding  that  it  was  "not  within  the  realm 
of  reasonable  foreseeability"  that  petitioner  would 


use  a  knife  to  chip  frozen  ice  cream.    The  Supreme 
Court  reversed,  stating  at  pages  513-514: 

"Respondent  urges  that  it  was  not  reasonably 
foreseeable  that  petitioner  would  utilize  the  knife 
to  loosen  the  ice  cream.  But  the  jury,  which  plays 
a  preeminent  role  in  these  Jones  Act  cases  (Jacob 
y.  New  York,  315  US  752,  86  L  ed  1166,  62  S  Ct 
854;  Schulz  V.  Pennsylvania  R.  Co.,  350  US  523, 
100  L  ed  668,  76  S  Ct  608),  could  conclude  that 
petitioner  had  been  furnished  no  safe  tool  to  per- 
form the  task.  It  was  not  necessary  that  respond- 
ent be  in  a  position  to  foresee  the  exact  chain  of 
circiunstances  which  actually  led  to  the  accident. 
The  jury  was  instructed  that  it  might  consider 
whether  respondent  could  have  anticipated  that 
a  knife  would  be  used  to  get  out  the  ice  cream. 
On  this  record,  fair  minded  men  could  conclude 
that  respondent  should  have  foreseen  that  peti- 
tioner might  be  tempted  to  use  a  knife  to  perform 
his  task  with  dispatch,  since  no  adequate  imple- 
ment was  furnished  him.  *  *  * 
******* 

''Because  the  jury  could  have  so  concluded,  the 
Court  of  Appeals  erred  in  holding  that  respond- 
ent's motion  for  a  directed  verdict  should  have 
been  granted.  'Courts  should  not  assume  that  in 
determining  these  questions  of  negligence  juries 
will  fall  short  of  a  fair  performance  of  their  con- 
stitutional f miction.'  Wilkerson  v.  McCarthy, 
336  US  53,  62,  93  L  ed  497,  505,  69  S  Ct  413." 

Rogers  v.  Missouri  Pacific  R.  Co.  (1957),  1  L.ed. 
2d  493,  515.  This  was  an  action  for  damages  under 
the  Federal  Employers  Liability  Act.  The  trial  Court 
directed  a  verdict  in  favor  of  the  plaintiff.    The  Su- 
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preme  Court  of  Missouri  reversed  on  the  ground  that 
the  employee's  evidence  did  not  support  the  finding 
of  the  employer's  liability.  On  certiorari,  the  Su- 
preme Court  reversed  the  decision  of  the  Court  below, 
having  this  to  say  at  pages  499-501 :  I 

*' Judicial  appraisal  of  the  proofs  to  determine 
whether  a  jury  question  is  presented  is  narrowly 
limited  to  the  single  inquiry  whether,  with  reason, 
the  conclusion  may  be  drawn  that  negligence  of 
the  employer  played  any  part  at  all  in  the  injury 
or  death.  Judges  are  to  fix  their  sights  primarily 
to  make  that  appraisal  and,  if  that  test  is  met, 
are  boimd  to  find  that  a  case  for  the  jury  is  made 
out  whether  or  not  the  evidence  allows  the  jury 
a  choice  of  other  probabilities.  *  *  *  (Emphasis 
added.) 
******* 

'' Cognizant  of  the  duty  to  effectuate  the  in- 
tention of  the  Congress  to  secure  the  right  to  a 
jury  determination,  this  Court  is  vigilant  to  exer- 
cise its  power  of  review  in  any  case  where  it 
appears  the  litigants  have  been  improperly  de- 
prived of  that  determination.  *  *  *   " 

Webl  V.  Illinois  Central  B.  Co.  (1957),  1  L.ed.  2d 
503.  This  was  an  action  against  a  railroad  for  dam- 
ages for  personal  injuries.  The  trial  judge  refused 
to  direct  a  verdict  for  the  defendant  railroad.  The 
Court  of  Appeals  for  the  Seventh  Circuit  reversed. 
The  Supreme  Court  reversed  the  latter  Court,  stating 
at  pages  506-507: 

''Although  we  do  not  think  that  the  case  pre- 
sents an  issue  of  causation,  if  the  quoted  language 
of  the  Court  of  Appeals  is  read  as  holding  that  a 
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jury  finding  could  not  reasonably  be  made  that 
respondent's  negligence  'in  whole  or  in  part' 
caused  the  petitioner's  injury,  then  what  we  said 

in  Rogers  v  Missouri  Pacific  R.  Co US  , 

,  1  L  ed  2d  493,  515,  77  S  Ct ,  also  decided 

today,  is  pertinent: 

"  '  ...  But  that  would  mean  that  there  is  no 
jury  question  in  actions  under  this  statute,  al- 
though the  employee's  proofs  support  with  reason 
a  verdict  in  his  favor,  unless  the  judge  can  say 
that  the  jury  may  exclude  the  idea  that  his  injury 
was  due  to  causes  with  which  the  defendant  was 
not  connected,  or,  stated  another  way,  unless  his 
proofs  are  so  strong  that  the  jury,  on  grounds  of 
probability,  may  exclude  a  conclusion  favorable 
to  the  defendant.  That  is  not  the  governing  prin- 
ciple defining  the  proof  which  requires  a  sub- 
mission to  the  jury  in  these  cases  .  .  .  ' 

"  'Under  this  statute  the  test  of  a  jury  case 
is  simply  whether  the  proofs  justify  with  reason 
the  conclusion  that  employer  negligence  played 
any  part,  even  the  slightest,  in  producing  the 
injury  or  death  for  which  damages  are  sought. 
It  does  not  matter  that,  from  the  evidence,  the 
jury  may  also  with  reason,  on  grounds  of 
probability,  attribute  the  result  to  other  causes, 
including  the  employee's  contributory  negligence. 
Judicial  appraisal  of  the  proofs  to  determine 
whether  a  jury  question  is  presented,  is  narrowly 
limited  to  the  single  inquiry  whether,  with  reason, 
the  conclusion  may  be  drawn  that  negligence  of 
the  employer  played  any  part  at  all  in  the  injury 
or  death.  Judges  are  to  fix  their  sights  primarily 
to  make  that  appraisal  and,  if  that  test  is  met, 
are  bound  to  find  that  a  case  for  the  jury  is  made 


12 


out  whether  or  not  the  evidence  allows  the  jury 
a  choice  of  other  probabilities.'  " 


C.  In  the  absence  of  state  cases  to  the  contrary,^ 
the  federal  Courts  will  apply  the  principles  and 
definitions  of  proximate  causation  set  forth  in  the  Re- 
statement of  Torts  in  passing  upon  the  question  of 
whether  or  not  the  issue  of  causation  in  a  particular 
case  is  a  jury  question.  United  States  v.  MarsJiall, 
230  F.  2d  183  (9  Cir.). 

D.  The  pertinent  principles  and  definitions  of  the 
Restatement  of  Torts  {United  States  v.  Marshall, 
supra,  pp.  190,  191)  are  as  follows: 

''Section  441  of  the  Restatement  of  Torts  defines 
an  Intervening  Force.  '  (1)  An  intervening  force 
is  one  which  actively  operates  in  producing  harm 
to  another  after  the  actor's  negligent  act  or  omis- 
sion has  been  committed. 

"  '  (2)  Whether  the  active  operation  of  an  inter- 
vening force  prevents  the  actor's  antecedent  negli- 
gence from  being  a  legal  cause  in  bringing  about 
harm  to  another  is  determined  by  the  rules  stated 
in  Section  442  to  453.'  We  later  consider  such 
of  these  sections  as  are  applicable. 

"The  comment  on  Subsection  (2)  of  Section  441, 

states  p.  1187 : 
"  'd.  The  active  operation  of  an  inter^'ening 
force  may  or  may  not  be  a  superseding  cause 
which  relieves  the  actor  from  liability  for  an- 
other's harm  occurring  thereafter;'  and  '  *  *  * 
both  the  actor  and  the  third  person  are  con- 
currently liable  *  *  *  although  the  actor's  con- 


2We  have  found  no  California  cases  to  the  contrary. 
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duct  has  ceased  to  operate  actively  and  has 
merely  created  a  condition  which  is  made  harm- 
ful by  the  operation  of  the  intervening  force 
set  in  motion  by  the  third  person's  negligent 
or  otherwise  wrongful  conduct.  However, 
while  there  is  concurrent  liability,  the  two 
forces  are  not  concurrent  causes  as  that  term 
is  customarily  used.  To  be  a  concurrent  cause, 
the  effects  of  the  negligent  conduct  of  both  the 
actor  and  the  third  person  must  be  in  active 
and  substantially  simultaneous  operation.  (See 
Sec.  439).' 
******* 

"Section  447  of  the  Restatement  of  Torts  reads: 
<<  <  Negligence  of  Intervening  Acts. 

''  'The  fact  that  an  intervening  act  of  a  third  per- 
son is  negligent  in  itself  or  is  done  in  a  negligent 
manner  does  not  make  it  a  superseding  cause  of 
harm  to  another  which  the  actor's  negligent  con- 
duct is  a  substantial  factor  in  bringing  about,  if 
''  '(a)     the  actor  at  the  time  of  his  negligent 
conduct  should  have  realized  that  a  third  person 
might  so  act,  or 

"  '  (b)  a  reasonable  man  knowing  the  situation 
existing  when  the  act  of  a  third  person  was 
done  would  not  regard  it  as  highly  extraordi- 
nary that  the   third   person  had   so  acted. 

"  '(c)  the  intervening  act  is  a  normal  response 
to  a  situation  created  by  the  actor's  conduct 
and  the  manner  in  which  it  is  done  is  not 
extraordinarily  negligent.'  " 

E.     The  question  of  proximate  causation  in  a  negli- 
gence action  is  ordinarily  a  question  of  fact  and  not 
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of  law.  United  States  v.  Marshall,  supra,  at  192.  This 
is  also  the  rule  in  California.  Gerherich  v.  Southern] 
California  Edison  Co.,  Ltd.,  5  Cal.  2d  46;  Copfer  v. 
Golden,  135  C.A.  2d  623;  O'Hey  v.  Matson  Navigation 
Co.,  135  C.A.  2d  819;  Darnold  v.  Voges,  143  C.A. 
2d  230. 


II. 

APPLICATION  OF  THE  FOREGOING  GENERAL  RULES 
TO  THE  CASE  AT  BAR. 

The  first  amended  complaint  in  this  action  alleges: 
(1)  that  the  appellee  negligently  failed  to  furnish 
certain  tools  to  assist  the  decedent  and  his  fellow 
longshoremen  in  performing  their  work  in  a  safe 
manner;  and  (2)  that  such  negligence  was  the  proxi- 
mate cause  of  the  accident  which  ensued. 

While  from  the  face  of  the  complaint  it  appears 
that  there  was  a  subsequent  intervening  act  which 
"triggered"  the  accident,  the  question  of  whether  such 
an  act  was  a  superseding  or  concurrent  cause  (See 
provisions  of  Restatement  of  Torts,  supra)  is  for  the 
trier  of  the  facts  to  decide.  It  is  not  for  the  Court 
to  decide  on  a  motion  to  dismiss.  This  is  so  even 
though  the  intervening  cause  was  itself  a  negligent  act 
(See  Section  447,  Restatement  of  Torts,  quoted  in  full 
supra) . 

To  hold  otherwise  would  unconstitutionally  deprive 
appellant  of  her  right  to  a  jury  trial  on  this  crucial 
issue. 
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III. 

ASSUMING  ARGUENDO  THAT  THE  FIRST  AMENDED  COM- 
PLAINT ON  ITS  FACE  SHOWS  A  LACK  OF  PROXIMATE 
CAUSE,  IT  WAS  ERROR  FOR  THE  COURT  BELOW  TO  RE- 
FUSE APPELLANT  THE  OPPORTUNITY  TO  AMEND,  ALLEG- 
ING FACTS  SHOWING  SUCH  PROXIMATE  CAUSE. 

In  the  argument  on  appellant's  motion  to  vacate 
and  set  aside  the  order  of  the  Court  below  dismissing 
her  first  amended  complaint,  her  counsel  stated  (R. 
44,  46)  that  the  appellant  would  introduce  evidence  at 
the  time  of  trial  (1)  that  ordinarily  the  shipowner 
furnishes  proper  tools  for  the  particular  operation 
here  involved;  (2)  that  when  such  tools  are  not  made 
available  to  the  longshoremen,  the  only  method  left 
to  them  to  accomplish  their  objective  is  to  do  what 
was  done  in  this  case;  and  (3)  that  the  shipowner 
knew,  or  by  the  exercise  of  reasonable  care  should 
have  known,  that  this  was  the  fact. 

There  could  be  no  question  but  that  a  complaint 
containing  such  allegations  would  state  a  cause  of 
action  against  appellee,  although  it  would,  of  course, 
be  incumbent  upon  appellant  to  produce  competent 
evidence  at  the  time  of  trial  to  support  the  allegations. 
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CONCLUSION. 

It  is  respectfully  submitted  that  the  Court  below 
erred  in  granting  appellee's  motion  to  dismiss  ap- 
pellant's first  amended  complaint  without  leave  to 
amend. 

Dated,  San  Francisco,  California, 
January  6,  1958. 

Respectfully  submitted, 
Gladstein,  Andersen,  Leonard  &  Sibbett, 
Richard  Gladstein, 
EwiNG  Sibbett, 

Attorneys  for  Appellant. 


No.  15,698 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


ArMIDA  AliDRIDGE, 


Appellant, 


vs. 


States  Marine  Corporation  of  Delaware, 

a  Corporation, 

Appellee. 


APPELLEE'S  BRIEF. 


Graham,  James  &  Rolph, 
Chalmers  G.  Graham, 
Francis  L.  Tetreault, 
Robert  E.  Patmont, 

310  Sansome  Street, 

San  Trancisco  4,  California, 

Attorneys  for  Appellee. 


F  I  L  E  C 

FEB  -  8  1958 

PAUL  P.  O'BRIti^l,  Cle.' 


Subject  Index 


Page 

Statement  of  jurisdiction  1 

Appellee's  statement  of  the  case 1 

Summary  of  argument 3 

Argument 4 


The  asserted  conduct  of  appellant's  decedent  constituted 
negligence  as  a  matter  of  law,  and  bars  her  from  re- 
covery in  this  action 4 

n. 

It  is  apparent  on  the  amended  complaint  that  appellee's 
failure  to  furnish  means  for  breaking  the  dunnage 
straps  was  not  the  proximate  cause  of  the  decedent's 
death  9 

A.  The  recent  pronouncements  by  the  Supreme  Court  in 
Federal  Employers'  Liability  Act  and  Jones  Act 
cases  are  not  applicable  to  the  case  at  bar 11 

B.  Appellee  had  no  duty  to  supervise  the  work  of  ap- 
pellant's decedent  or  control  the  manner  in  which  it 
was  performed 14 

C.  If  appellee  had  a  duty  to  provide  means  with  which 
to  break  the  dunnage  straps,  that  duty  was  con- 
tractual in  nature  and  its  breach  would  not  give 
rise  to  a  tort  action 16 

D.  Appellee's  defenses  affirmatively  appear  from  the 
facts  alleged  in  the  amended  complaint  and  can 
properly  be  raised  by  motion  to  dismdss 19 

III. 

The  court  below  did  not  abuse  its  discretion  in  dismissing 
appellant's  first  amended  complaint  without  leave  to 
amend  22 

Conclusion   24 


Table  of  Authorities  Cited 


Cases  Pages 

Arnold  v.  Panhandle  &  S.F.R.  Co.  (1957)  353  U.S.  360  ... .  11 

A.  W.  Thompson,  The  (S.D.  N.Y.  1889)  39  Fed.  115 5 

Battat  V.  Home  Ins.  Co.  of  New  York  (N.D.  Cal.  1944)  56 

F.  Supp.  967 24 

Berti  v.  Compagnie  De  Navigation  Cyprien  Fabre   (2  Cir. 

1954)  213  F.  .2d  397  15 

Buckley  v.  Chadwick  (1955)  45  Cal.  2d  183,  288  P.  2d  12  . .  8 

Carroll  v.  Beavers  (1954)  126  Cal.  App.  2d  828,  273  P.  2d 

56 8 

Chinnis  v.  Pomona  Pump  Co.   (1940)  36  Cal.  App.  2d  633, 

98  P.  2d  560 8 

City  of  Norwalk,  The  (S.D.  N.Y.  1893)  55  Fed.  98 6 

Curtis  V.  A.  Garcia  Y  Cia  (3  Cir.  1957)  241  F.  2d  30 5 

Daisy,  The  (9  Cir.  1922)  282  Fed.  261  20 

Dawson  Cotton  Oil  Co.  v.  Kenan,  McKay  &  Speir  (1918)  21 

Ga.  App.  688,  94  S.E.  1037 19 

Doucette  v.  Vincent  (1  Cir.  1952)  194  F.  2d  834 6 

Feige  v.  Hurley  (6  Cir.  1937)  89  F.  2d  575 5 

Ferguson  v.  Moore-McCormack  Lines  (1957)  352  U.S.  521  .  .11, 12 
Freitas  v.  Pacific-Atlantic  Steamship  Company  (9  Cir.  1955) 

218  F.  2d  562 20 

Garrett  v.  Moore-McCormack  Co.  (1942)  317  U.S.  239 7 

Gibson  v.  Elgin,  Joliet  &  Eastern  Railway  Company  (7  Cir. 

1957)  246  F.  2d  834 13 

Graham  v.  A.  Lusi,  Limited  (5  Cir.  1953)  206  F.  2d  223  . . .  5,  7 
Grenawalt  v.  South  African  Marine  Corporation  (S.D.  N.Y. 

1955)  130  F.  Supp.  432 9, 15 

Gutensohn  v.  Kansas  City  Southern  Ry.  Co.   (8  Cir.  1944) 

140  F.  2d  950 22 

Harrisburg,  The  (1886)  119  U.S.  199 4 

Hartford  Accident  &  Indemnity  Co.  v.   Gulf  Refining  Co. 

(E.D.  La.  1954)  127  F.  Supp.  469  5 

Hawley  v.  Alaska  S.S.  Co.  (9  Cir.  1956)  236  F.  2d  307  ....  21 


Table  of  Authorities  Cited  iii 

Pages 

Herdman  v.  Pennsylvania  R  Co.  (1957)  352  U.S.  518 11, 12 

H.  S.  Inc.,  No.  72  The  (3  Cir.  1942)  130  F.  341 6 

Jackson  v.  Pittsburgh  S.S.  Co.  (6  Cir.  1942)  131  F.  2d  668  20 

Jordine  v.  Walling  (3  Cir.  1950)  185  F.  2d  662 6 

Klingseisen  v.  Costanzo  Transp.  Co.  (3  Cir.  1939)  101  F.  2d 

902 5 

Lynch  v.  United  States  (2  Cir.  1947)  163  F.  2d  97 15 

Manera  v.  United  States   (E.D.  N.Y.  1954)    124  F.  Supp. 

226 15 

Milom.  V.   New  York   Central   Railroad   Company    (7   Cir. 

1957)  248  F.  2d  52 13 

Moch  V.  Rensselaer  Water  Co.    (1928)    247  N.Y.  160,  159 

N.E.  896 17 

Modin  V.  Matson  Nav.  Co.  (9  Cir.  1942)  128  F.  2d  194  ... .  6 
Mortenson  v.  Pacific  Far  East  Line  (N.D.  Cal.  1956)  148  F. 

Supp.  71 7 

Newton  v.  Brook  (1902)  134  Ala.  269,  32  So.  722 19 

O'Connell  v.  Naess  (2  Cir.  1949)  176  F.  2d  138 10 

O'Leary  v.  United  States  Line  Company  (1  Cir.  1954)  215 

F.  2d  708 6, 15 

Paduano  v.   Yamashita   Kisen   Kabushiki   Kaisha    (2    Cir. 

1955)  221  F.  2d  615 6 

Powers  V.  Raymond  (1925)  197  Cal.  126,  239  Pac.  1069  8 
Puleo  V.  H.  E.  Moss  &  Co.  (2  Cir.  1947)  159  F.  2d  842,  cert. 

denied,  331  U.S.  847  17 

Quinette  v.  Bisso  (5  Cir.  1905)  136  Fed.  825 6 

Randolph's   Adm'r.    v.    Snyder    (1910)    139   Ky.    159,    129 

S.W.  562 19 

Riley,  Admx.  v.  Agwilines  (1947)  296  N.Y.  402,  1947  A.M.C. 

1038 10 

Ringhiser  v.  Chesapeake  &  0.  R.  Co.  (1957)  354  U.S.  901  . .  11 

Robinson  v.  Detroit  &  C.  Steam  Nav.  Co.  (6  Cir.  1896)  73 

Fed.  883 5 

Rogers  v.  Missouri  P.  R.  Co.  (1957)  352  U.S.  500 11, 13 


iv  Table  of  Authorities  Cited 

Pages 

Schwab  V.  Nathan  (S.D.  N.Y.  1948)  8  F.R.D.  227 23 

Shelaeff  v.  Groves  (N.D.  Cal.  1939)  27  F.  Supp.  1018 21 

Signore  v.  S.S.  Femgulf  (S.D.  N.Y.  1952)  103  F.  Supp.  677  10 
Stone  V.  Johnson   (1938)   89  N.H.  329,  197  Atl.  713,.  aff'd 

(1939)  90  N.H.  311,  8  A.  2d  743 19 

Suckow  Borax  Mines  Consol.  v.  Borax  Consolidated  (9  Cir. 

1950)  185  F.  2d  196,  cert,  denied  (1951)  340  U.S.  943  ...  23 

Vileski  v.  Pacific-Atlantic  S.S.  Co.  (9  Cir.  1947)  163  F.  2d 

553 20 

Webb  V.  Illinois  C.R.  Co.  (1957)  352  U.S.  512 11 

Western  Fuel  Co.  v.  Garcia  (1921)  257  U.S.  233 4,  5 

W.  R.  Grace  &  Co.  v.  Ford  Motor  Co.  of  Canada  (9  Cir. 

1922)  278  Fed.  955 23 


Statutes 

California  Code  of  Civil  Procedure: 

Section  377   5 

Federal  Employers'  Liability  Act,  35  Stat.  65    (1908),  as 
amended,  45  U.S.C.  §§  51-60  (1952) 11 

Jones  Act,  37  Stat.  1185  (1915),  as  amended,  41  Stat.  1007 
(1920),  46  U.S.C.  §  688  (1952) 11 

Texts 

28  U.S.C.  1291,  1294  (1) 1 

28  U.S.C.  1332 1 

45  U.S.C.  §  51   12 

Seavey,  Law  of  Torts  (1939)  52  Harv.  L.  Rev.  372,  391...  19 

Prosser  on  Torts  (1941  Ed.)  p.  208 19 


No.  15,698 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Akmida  Aldeidge, 

AiJpellant, 

vs. 

States  Marine  Corporation  of  Delaware, 
a  Corporation, 

Appellee. 


[• 


APPELLEE'S  BRIEF. 


STATEMENT  OF  JURISDICTION. 

The  District  Court's  jurisdiction  in  this  action  was 
based  upon  the  amount  in  controversy  and  diversity  of 
citizenship  of  the  parties  as  disclosed  by  the  verified  peti- 
tion for  removal  (R.  3-5)  from  the  Superior  Court  of 
San  Francisco.  28  U.S.C.  1332.  This  Court's  jurisdiction 
on  appeal  is  based  on  28  U.S.C.  1291,  1294  (1). 


APPELLEE'S  STATEMENT  OF  THE  CASE. 

This   is    an    appeal   from   District   Judge    Edward    P. 

Murphy's   order    (R.   33-34)    dismissing  appellant's   first 

amended  complaint  for  failure  to  state  a  claim  upon  which 

relief   can   be   granted,   and   from   his   order    (R.   35-36) 


denying  appellant's  motion  to  set  aside  the  order  of 
dismissal  and  permit  the  filing  of  a  second  amended 
complaint. 

Appellant  brought  her  action  below  to  recover  damages 
for  the  death  of  a  longshoreman  who  was  killed  when  a 
load  of  heavy  wooden  dunnage  fell  upon  him.  Appellant 
does  not  allege  that  the  accident  was  caused  by  any  defect 
in  the  gear  or  equipment  of  appellee's  vessel  or  by  any 
negligence  in  the  operation  of  such  gear  by  the  vessel's 
crew.  There  is  no  dispute  as  to  the  manner  in  which  the 
decedent  was  killed.  He  and  other  members  of  his  long- 
shore gang,  all  employees  of  the  Schirmer  Stevedoring 
Company,  an  independent  contractor,  undertook  while  on 
board  the  appellee's  vessel  to  break  the  metal  bands 
around  a  load  of  dunnage  by  placing  a  cargo  hook  in  the 
bands  and  raising  the  load  into  the  air.  The  dunnage 
weighed  between  one  and  two  tons,  and  it  was  expected 
that  the  bands  would  break  under  the  weight  of  the  load, 
causing  the  dunnage  to  fall  on  the  deck  where  appellant's 
decedent  was  standing. 

Appellant  concedes  the  immediate  cause  of  the  accident 
but  contends  that  appellee  was  negligent  in  failing  to 
prevent  it  by  providing  band  cutters  or  other  means  for 
the  longshoremen  to  break  the  bands.  Appellant  has  filed 
two  separate  complaints  (K.  6-12;  E.  17-22)  which  de- 
scribe in  great  detail  the  circumstances  connected  with 
the  accident.  The  facts  are  thus  before  this  Court  and  the 
only  issue  concerns  the  inferences  to  be  drawn  from  them. 


SUMMARY  OF  ARGUMENT. 

The  motion  to  dismiss  appellant's  first  amended  com- 
plaint was  properly  granted.  Although  the  averments  of 
the  pleading  must  be  viewed  in  a  light  most  favorable  to 
the  appellant,  they  clearly  disclose  the  impossibility  of 
stating  and  proving  a  claim  upon  which  relief  can  be 
granted. 

The  first  amended  complaint  is  fatally  defective  because 
it  clearly  shows  that  appellant's  decedent  was  negligent 
as  a  matter  of  law.  This  action,  unknown  to  the  general 
maritime  law,  is  brought  under  the  California  death 
statute.  It  is  governed  not  by  the  comparative  negligence 
doctrine  of  the  maritime  law,  but  by  the  contributory 
negligence  rule  of  California  which  operates  to  bar  ap- 
pellant's recovery  even  assuming  actionable  negligence 
on  the  part  of  the  shipowner. 

The  first  amended  complaint  is  also  defective  because 
it  affirmatively  appears  from  the  facts  alleged  that  the 
decedent's  death  was  not  proximately  caused  by  any 
negligent  act  or  omission  of  the  appellee  shipowner.  The 
duty,  if  it  existed,  to  provide  means  with  which  to  break 
the  metal  strapping  was  contractual  in  nature  and  its 
breach  cannot  afford  the  basis  for  this  tort  action.  Appel- 
lant seeks  to  impose  upon  the  shipowner  a  duty  to  over- 
see, supervise  and  control  the  manner  in  which  the  em- 
ployees of  an  independent  stevedoring  contractor  perform 
their  work.  The  law  neither  recognizes  nor  exacts  any 
such  duty. 

Appellant  relies  upon  several  Federal  Employers'  Lia- 
bilitv  Act  and  Jones  Act  cases  which  were  heard  bv  the 


United  States  Supreme  Court  in  its  1956  Term.  These 
were  statutory  negligence  actions  involving  special  fea- 
tures drafted  in  the  master-servant  context.  Appellant's 
reliance  upon  these  cases  is  wholly  unfounded  in  the  third 
party  situation  present  here.  The  appellee  had  no  control 
over  the  manner  in  which  the  longshoremen  performed 
their  work  and  is  not  responsible  for  the  dangerous 
method  chosen  by  them  to  break  the  dunnage  bands. 

The  court  below  did  not  abuse  its  discretion  in  dismiss- 
ing appellant's  first  amended  complaint  without  leave  to 
amend.  The  difficulty  which  confronts  the  appellant  is  not 
her  failure  to  allege  enough  facts,  but  is  instead  the 
nature  of  these  facts  as  disclosed  by  the  detailed  allega- 
tions of  both  complaints.  Appellant  has  not  submitted  a 
copy  of  the  proposed  new  amendment,  nor  has  she  sug- 
gested to  the  court  below  or  to  this  Court  any  new  facts 
which  would  support  her  claim.  Appellant  seeks  to  enlarge 
the  theory  presented  by  her  pleading,  but  in  so  doing 
she  still  cannot  overcome  its  basic  defects. 


ARGUMENT. 

I. 

THE  ASSERTED  CONDUCT  OF  APPELLANT'S  DECEDENT  CON- 
STITUTED NEGLIGENCE  AS  A  MATTER  OF  LAW,  AND  BARS 
HER  FROM  RECOVERY  IN  THIS  ACTION. 

In   the   absence   of   statute,  no   recovery   for  wrongful 
death  is  recognized  as  a  part  of  the  general  maritime  law. 
Western  Fuel  Co.  v.  Garcia   (1921)  257  U.S.  233; 
The  Harrishurg  (1886)  119  U.S.  199. 


There  is  no  maritime  death  statute  available  to  support 
this  action.  Appellant's  claim  is  instead  brought  under 
the  provisions  of  Section  377  of  the  California  Code  of 
Civil  Procedure,  which  permits  the  heirs  or  personal 
representatives  of  a  decedent  to  maintain  an  action  for 
damages  for  death  caused  by  the  "wrongful  act  or 
neglect"  of  another. 

In  Western  Fuel  Co.  v.  Garcia,  supra,  the  Supreme 
Court  held  that  the  one-year  statute  of  limitations  ap- 
plicable in  this  state  must  govern  in  an  admiralty  action 
brought  under  the  California  death  act.  The  admiralty 
rule  of  laches  was  held  not  to  apply  because  the  limitation 
provision  was  an  integral  part  of  the  statutory  right  of 
action  there  sought  to  be  enforced.  This  same  reasoning 
has  established  by  the  overwhelming  weight  of  authority 
the  practice  of  determining  the  effect  of  contributory 
negligence  by  the  law  of  the  state  under  whose  death 
statute  the  claim  is  brought. 

Curtis  V.  A,  Garcia  Y  Cia.  (3  Cir.  1957)  241  F.  2d 

30; 
Graham  v.  A.  Lusi,  Limited   (5  Cir.  1953)   206  F. 

2d  223; 
Klingseisen  v.  Costanzo  Trans  p.  Co.  (3  Cir.  1939) 

101  F.  2d  902; 
Feige  v.  Hurley  (6  Cir.  1937)  89  F.  2d  575; 
Rohinson  v.  Detroit  S  C.  Steam  Nav.  Co.   (6  Cir. 

1896)  73  Fed.  883; 
Hartford  Accident  S  Indemnity  Co.  v.  Gulf  Refin- 
ing Co.  (E.  D.  La.  1954)  127  F.  Supp.  469; 
The  A.  W.  Thompson  (S.  D.  N.Y.  1889)   39  Fed. 
115; 
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See  The  H.  S.,  Inc.,  No.  72  (3  Cir.  1942)  130  F.  2d 

341,  343; 
Quinette  v.  Bisso  (5  Cir.  1905)  136  Fed.  825,  838; 
The  City  of  Norwalk  (S.  D.  N.  Y.  1893)  55  Fed. 

98,  112. 

We  recognize  that  the  Court  of  Appeals  for  the  First 
Circuit  has  indicated  an  intention  to  depart  from  the 
established  rule.  See  O'Leary  v.  United  States  Line  Com- 
pany (1  Cir.  1954)  215  F.  2d  708,  711.^  Even  there,  how- 
ever, the  court  did  not  reach  a  contrary  holding. 

^*In  this  case,  however,  we  do  not,  and  indeed  we 
cannot  except  by  dictum,  pass  upon  the  question  of 
the  law  applicable  to  count  one.  The  reason  for  this 
is  that  we  do  not  see  how  on  the  evidence  a  finding 
of  the  defendant's  causal  negligence  could  reasonably 
be  made  under  either  local  or  maritime  law.  Where- 
fore we  do  not  reach  the  question  of  contributory 
negligence  wherein  local  and  maritime  law  differ 
radically  in  that  under  the  former  such  negligence 
provides  a  complete  defense  whereas  under  the  latter 
it  serves  only  to  mitigate  damages."  (215  F.  2d  708, 
712). 

The  basis  of  the  well  settled  and  correct  rule  is  that  the 
cause  of  action  for  wrongful  death,  unknown  to  the  gen- 
eral maritime  law,  must  be  enforced  as  it  exists  within 


^The  contrary  discussion  in  the  O'Leary  case  is  a  logical  exten- 
sion of  the  solitary  position  taken  by  that  Court  on  the  matter  of  a 
federal  court's  jurisdiction  to  entertain  maritime  actions  on  its  law 
side  in  the  absence  of  diversity  of  citizenship.  Compare  Doucette 
V.  Vincent  (1  Cir.  1952)  194  P.  2d  834,  with  Jordine  v.  WaUing 
(3  Cir.  1950)  185  F.  2d  662;  Paduano  v.  Ymnashita  Kvten 
Kahushiki  Kaisha  (2  Cir.  1955)  221  F.  2d  615;  Modin  v.  Matson 
Nav.  Co.  (9  Cir.  1942)  128  F.  2d  194. 


the  state  creating  it.-  This  principle  was  well  expressed 
in  Graham  v.  A.  Lusi,  Limited  (5  Cir.  1953)  206  F.  2d 
223,  225 : 

''We  are  in  no  doubt  that  appellant's  right  of  action 
under  [the  Florida  Wrongful  Death  Statute],  like 
other  rights  of  action  arising  in  admiralty  under 
Lord  Campbell's  act  and  similar  acts,  is  to  be  en- 
forced according  to  the  principles  of  the  common  law, 
and  contributory  negligence  and  the  exercise  of  due 
care  are  absolute  defenses  thereunder.  Without  this 
statute,  the  appellant  could  not  maintain  her  libel 
because  the  prior  maritime  law  conferred  no  right 
upon  the  personal  representatives  of  a  deceased  mari- 
time employee  to  recover  indemnity  for  his  death. 
Cf.  Lindgren  v.  United  States,  281  U.S.  38,  47,  50  S. 
Ct.  207,  211,  74  L.  Ed.  686.  The  statute  must  be 
applied  in  admiralty  just  as  if  the  suit  had  been 
brought  in  the  state  courts,  and  any  defenses  which 
are  open  to  the  appellee  under  the  jurisdiction  of  the 
state,  if  successfully  maintained,  will  bar  recovery 
under  the  libel." 

This  rule  has  likewise  been  recognized  by  implication 
within  this  Circuit,  where  it  has  been  held  that  the  Cali- 
fornia death  statute  does  not  create  a  cause  of  action  for 
unseaworthiness. 

Mortens  on  v.   Pacific   Far   East   Line    (N.D.    Cal. 
1956)  148  F.  Supp.  71. 

It  is  settled  law  in  California  that  the  contributory 
negligence  of  a  decedent  bars  any  recovery  by  his  heirs 


2"[A]dmiralty  courts,  when  invoked  to  protect  rights  rooted  in 
state  law,  endeavor  to  determine  the  issues  in  accordance  with  the 
substantive  law  of  the  State."  Mr.  Justice  Black  in  Ourrett  v. 
Moore-3IcCormack  Co.  (1942)  317  U.S.  239,  245. 
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under  this  statute.  Such  negligence  provides  a  complete 
defense  and  does  not  serve  only  to  mitigate  damages. 

Buckley  v.  Chadwick   (1955)   45  Cal.  2d  183,  288 

P.  2d  12; 
See  Carroll  v.  Beavers    (1954)    126   Cal.   App.  2d 

828,  273  P.  2d  56,  59; 
Chinnis  v.  Pomona  Pump  Co.  (1940)  36  Cal.  App. 
2d  633,  98  P.  2d  560,  565. 

It  is  also  recognized  in  California  that  contributory 
negligence  can  exist  as  a  matter  of  law. 

Powers  V.  Raymond  (1925)  197  Cal.  126,  239  Pac. 
1069. 

That  appellant's  decedent  was  guilty  of  such  negligence 
is  apparent  from  the  facts  alleged  in  the  amended  com- 
plaint. He  was  52  years  old  and  had  been  employed  as  a 
longshoreman  for  approximately  30  years  (R.  21).  It  is 
also  clear  from  the  amended  complaint  that  the  decedent 
voluntarily  participated  in  the  method  selected  by  the 
longshoremen  for  breaking  the  straps  (R.  19-20).  He 
therefore  was  or  should  have  been  aware  of  the  dangers 
inherent  in  standing  beneath  a  load  of  dunnage  weighing 
between  one  and  two  tons,  raised  by  means  of  straps 
which  he  and  the  other  longshoremen  knew — actually  in- 
tended— would  break.3  The  death  of  appellant's  decedent 
was  caused  by  a  foolish  and  reckless  act  which  he  chose 
to  do  in  plain  disregard  of  his  own  safety.  The  conclusion 


^Appellant's  decedent  was  thus  like  a  willing  Damocles,  the  flat- 
terer whom  Dionysius  of  S\Tacuse  rebuked  for  his  constant  praises 
of  the  happiness  of  kings  by  seating  him  at  a  royal  banquet  beneath 
a  sword  hung  by  a  single  hair. 


that  he  was  negligent  is  thus  inescapable  under  the  facts 
alleged. 

Kegardless  of  the  validity  of  any  claim  appellant  might 
otherwise  be  able  to  state  against  the  appellee,  she  is 
barred  from  recovery  in  this  action  because  her  decedent 
was  negligent  as  a  matter  of  law. 

See  Grenawalt  v.  South  African  Marine  Corpora- 
tion (S.D.  N.Y.  1955)  130  F.  Supp.  432,  434. 

Although  this  ground  of  defense  was  not  specifically 
argued  in  the  court  below,  it  was  clearly  encompassed  by 
appellee's  motion  to  dismiss  the  amended  complaint  for 
failure  to  state  a  claim  upon  which  relief  can  be  granted 
(R.  22-23).  The  order  dismissing  the  amended  complaint 
is  supportable  on  this  ground  and  accordingly  should  be 
affirmed. 


II. 

IT  IS  APPARENT  ON  THE  AMENDED  COMPLAINT  THAT  AP- 
PELLEE'S FAILUIIE  TO  FURNISH  MEANS  FOR  BREAKING 
THE  DUNNAGE  STRAPS  WAS  NOT  THE  PROXIMATE  CAUSE 
OF  THE  DECEDENT'S  DEATH. 

In  the  court  below  appellee  based  its  defense  in  part 
upon  the  argument  that  the  shipowner,  as  a  matter  of  law, 
had  no  duty  to  provide  band  cutters  or  some  other  means 
to  break  the  metal  bands  strapped  around  the  load  of 
dunnage  (R.  23-24).  Considerable  support  for  this  prop- 
osition is  found  in  those  cases  imposing  no  liability  upon 
a  vessel  or  her  o^vners  for  the  failure  to  provide  imple- 
ments which  by  their  very  nature  are  not  part  of  the  ship 's 
equipment,  tackle  and  machinery,  but  are  instead  peculiar 
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to  the  loading  and  unloading  work  of  which  the  stevedores 
are  in  control.  See,  for  example: 

Signore  v.  S.S.  Ferngulf  (S.D.N.Y.  1952)   103  F. 

Supp.  677; 
Riley,  Admx.  v.  Agwilines  (1947)  296  N.Y.  402,  1947 
A.M.C.  1038. 

It  is  equally  true  that  a  vessel's  voluntary  offer  of  some 
of  her  facilities  cannot  be  converted  into  a  duty  to  furnish 
this  type  of  equipment  in  lieu  of  the  stevedore's  obligation 
to  do  so. 

See  O'Connell  v.  Naess  (2  Cir.  1949)  176  F.  2d  138, 
140. 

We  do  not  concede  that  this  argument  has  no  appli- 
cation on  an  appeal  from  an  order  granting  a  motion  to 
dismiss.  This  is  particularly  true  where  the  pleading 
shows  that  the  decedent  was  emj)loyed  by  an  independent 
stevedoring  contractor  and  that  the  method  employed  for 
breaking  the  straps  was  part  of  the  business  and  within 
the  control  of  the  stevedore.  For  the  purposes  of  this 
appeal,  however,  and  in  light  of  the  wording*  of  Judge 
Murphy's  order  granting  the  motion,  this  argument  will 
not  be  formally  presented. 


■*"  Assuming  arguendo  that  the  shipowner  had  a  duty  to  the 
stevedores  to  furnish  means  with  which  to  break  the  strapping,  it 
affirmatively  appears  from  the  facts  alleged  in  the  complaint  that 
the  breach  of  this  duty  was  not  the  proximate  cause  of  decedent's 
death."    (R.  33-34) 
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A.  The  Recent  Pronouncements  by  the  Supreme  Court  in  Fed- 
eral Employers'  Liability  Act  and  Jones  Act  Cases  Are  Not 
Applicable  to  the  Case  at  Bar. 

Counsel  for  the  appellant  place  great  reliance  upon  a 
series  of  cases  heard  in  the  October,  1956  Term  of  the 
United  States  Supreme  Court  wherein  the  elements  of 
employer  negligence  were  considered  under  the  prin- 
ciples of  the  Federal  Employers'  Liability  Act.^ 

Rogers  v.  Missouri  P.R.  Co.  (1957)  352  U.S.  500, 

524,  529; 
Wehb  V.  Illinois  C.R.  Co.  (1957)  352  U.S.  512,  521; 
Herdman  v.  Pennsylvania  R.  Co.   (1957)   352  U.S. 

518,  521; 
Ferguson  v.  Moore-McCormack  Lines    (1957)    352 

U.S.  521,  524; 
Arfiold  V.  Panhandle  S  S.F.R.  Co.  (1957)  353  U.S. 

360; 
Ringhiser  v.  Chesapeake  S  O.R.  Co.  (1957)  354  U.S. 
901. 

With  the  exception  of  Ferguson  v.  Moore-McCormack 
Lines,  supra,  a  Jones  Act*^  case  involving  the  same  statu- 
tory provisions,  each  was  an  F.E.L.A.  suit  brought  by  a 
railroad  employee.  The  gist  of  the  Supreme  Court's 
rulings  is  found  in  the  language  of  Mr.  Justice  Brennan's 
opinion  in  the  Rogers  case  (352  U.S.  500,  505) : 

''Under  this  statute  the  test  of  a  jury  case  is  simply 
whether  the  proofs  justify  mth  reason  the  conclusion 
that  employer  negligence  played  any  part,  even  the 


535  Stat.  65  (1908),  as  amended,  45  U.S.C.  §§  51-60  (1952). 
637  Stat.  1185   (1915),  as  amended,  41  Stat.  1007   (1920),  46 
U.S.C.  §688  (1952). 
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slightest,  in  producing  the  injury  or  death  for  which 
damages  are  sought." 

Mr.  Justice  Brennan  further  points  out  that  the  Court  is 
concerned  only  with  ''the  special  features  of  this  statutory 
negligence  action"  which  involve  a  "far  more  drastic 
duty"  of  the  master  to  his  servant  than  that  existing  in 
the  ordinary  common-law  negligence  action.  The  "sig- 
nificantly different"  aspects  of  these  F.E.L.A.  and  Jones 
Act  cases  clearly  negate  their  application  in  any  situation 
not  precisely  governed  by  the  same  statutory  provisions. 

But  there  is  a  more  compelling  reason  for  distinguish- 
ing the  result  of  these  cases.  Even  in  applying  the  "in 
whole  or  in  part"^  doctrine  of  employer  negligence  in  the 
F.E.L.A.  setting  the  Supreme  Court  did  not  depart  from 
the  fundamental  concept  that  a  basis  for  a  finding  of  lia- 
bility must  exist  before  a  jury  case  is  presented.  Indeed, 
such  was  the  actual  holding  in  Herdman  v.  Pennsylvania 
R.  Co.  (1957)  352  U.S.  518,  521,  where  the  court  affirmed  a 
judgment  entered  on  a  directed  verdict  in  favor  of  the 
employer. 

The  remaining  decisions  must  then  be  viewed  with 
reference  to  the  nature  of  the  accident  and  the  degree 
to  which  it  relates  to  the  employer's  supervision  and 
control  as  presupposed  by  the  statute.  The  holding  in 
Ferguson  v.  Moore-McCormack  Lines  (1957)  352  U.S.  521, 
524,  that  a  jury  question  was  presented  on  the  issue  of 


"".  .  .  [Ejvery  common  carrier  by  railroad  while  engaging  in 
commerce  between  any  of  the  several  States  ,  .  .  shall  be  liable  in 
damages  to  any  person  suffering  injury  .  .  .  or  .  .  .  death  .  .  .  result- 
ing in  whole  or  in  part  from  the  negligence  of  an;\^  of  the  officers, 
agents,  or  employees  of  such  carrier  ..."  45  U.S.C.  §  51. 
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the  employer's  negligence  in  failing  to  provide  the  plain- 
tiff with  a  proper  tool  for  chipping  hard  ice  cream  is 
thus  readily  explainable.  The  plaintiff  was  mider  instruc- 
tions from  his  employer  to  give  prompt  service  in  filling 
ice  cream  orders.  His  emplo^^er  was  in  direct  control  of 
the  manner  in  which  this  was  to  be  done.  Commensurate 
with  the  employee's  duty  to  obey  was  the  employer's 
obligation  to  furnish  him  safe  tools  for  his  job.  Given 
this  relationship,  it  was  then  clearly  a  question  of  fact 
whether  it  was  foreseeable  that  Ferguson  would  use  the 
butcher  knife  at  hand  in  obeying  his  employer's  order  to 
give  prompt  service. 

At  best  these  cases  are  restricted  in  their  application 
only  to  those  situations  governed  expressly  by  the  stand- 
ards embodied  in  the  Federal  Employers'  Liability  Act. 
Even  in  this  limited  area,  however,  there  has  already 
been  some  obvious  confusion  as  to  the  meaning  of  the 
Supreme  Court's  recent  rulings.  This  is  aptly  illustrated 
by  twoi  cases  arising  in  the  Court  of  Appeals  for  the 
Seventh  Circuit.  In  Gibson  v.  Elgin,  Joliet  &  Eastern 
Railway  Company  (7  Cir.  1957)  246  F.  2d  834,  the  court 
held  that  although  a  finding  essential  to  support  a  verdict 
in  favor  of  the  plaintiff  in  an  F.E.L.A.  case  was  "based 
upon  one  inference  which  rests  in  turn  upon  another 
inference,"  it  was  constrained  under  the  decision  in 
Rogers  v.  Missouri  P.R.  Co.  (1957)  352  U.S.  500,  524,  559, 
to  permit  speculation,  conjecture  and  possibilities  to  sup- 
port a  jury  verdict.  Three  months  later,  however,  the 
same  court  in  Milom  v.  New  York  Central  Railroad  Com- 
pany (7  Cir.  1957)  248  F.  2d  52  took  the  opposite  view 
and  reversed  a  judgment  entered  on  a  jury  verdict  for 
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the  plaintiff  in  another  F.E.L.A.  case  on  the  ground  that 
it  could  not  speculate  as  to  the  cause  of  the  injur>\  The 
misgivings  felt  as  a  result  of  the  Supreme  Court's  rulings 
are  expressed  in  Chief  Judge  Duffy's  concurring  opinion 
(248  F.  2d  52,  57) : 

''In  view  of  these  recent  decisions,  I  have  great 
difficulty  in  visualizing  a  situation  where  an  infer- 
ence could  not  be  made  from  some  kind  of  circum- 
stantial evidence,  which  would  be  said  to  support 
a  verdict  for  the  plaintiff.  If  I  were  completely 
convinced,  it  would  be  my  duty  to  dissent  in  the 
case  at  bar,  Gibson  v.  E.J.  &  E.  Ry.  Co.,  7  Cir.,  246 
F.  2d  834  opinion  on  rehearing.  However,  I  shall 
await  with  great  interest  further  pronouncements  by 
the  Supreme  Court." 

Whatever  might  be  the  true  meaning  of  these  decisions 
we  can  only  wait  with  Judge  Duffy  to  learn.  It  is  clear, 
however,  that  they  do  not  apply  in  this  case. 

B.    Appellee  Had  No  Duty  to  Supervi&e  the  Work  of  Appellant's 
Decedent  or  Control  the  Manner  in  Which  It  Was  Performed. 

The  original  complaint  in  this  action  contained  an 
allegation  that  the  appellee  owed  a  duty  to  oversee  and 
supervise  the  work  of  the  deceased  longshoreman  (R.  7). 
Although  this  express  allegation  was  deleted  from  the 
amended  complaint,  its  spirit  still  lingers.  Appellant  must 
necessarily  found  her  claim  upon  some  affirmative  duty 
of  supervision,  even  though  she  has  impliedly  conceded 
that  no  such  duty  exists.  The  action  is  not  based  upon 
any  allegations  of  "operating"  negligence  or  defects  in 
the  vessel's  condition  chargeable  to  the  shipowner.  Ap- 
pellant instead  seeks  to  impose  upon  the  appellee  a  duty 
to    prevent   the    longshoremen   from    selecting    and   con- 
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tinning  to  use  an  unsafe  method  of  work.  The  cases  do 
not  go  this  far.  They  clearly  relieve  the  shipowner  from 
any  obligation  to  exercise  ^\dth  respect  to  independent 
harbor  workers  the  kind  of  supervisory  responsibility 
or  '' nursing  care"  necessary  to  prevent  them  from  dis- 
regarding the  i3lain  measures  to  be  taken  for  their  own 
safety. 

Manera  v.  United  States   (E.D.N.Y.  1954)   124  F. 

Supp.  226; 
Berti  v.  Compagnie  De  Navigation  Cyprien  Fabre 

(2  Cir.  1954)  213  F.  2d  397; 
See  Grenawalt  v.  South  African  Marine  Corporation 

( S.D.N. Y.  1955)  130  F.  Supp.  432,  434; 
Lynch  v.   United  States    (2   Cir.   1947)    163   F.   2d 
97,  98. 

In  O'Leary  v.  United  States  Line  Company  (1  Cir. 
1954)  215  F.  2d  708,  the  court  had  occasion  in  an  action 
for  the  death  of  a  longshoreman  brought  under  the  Massa- 
chusetts version  of  Lord  Campbell's  Act  to  consider  the 
question  of  the  shipo^v^ler's  duty  under  facts  analogous 
to  those  here  presented. 

"No  claim  is  made  that  the  vessel  involved  was  un- 
seaworth}^  in  any  respect.  Both  counts  sound  in  neg- 
ligence generally,  that  is,  without  specification  of  any 
precise  fault,  so  we  must  look  to  see  whether  there 
is  any  evidence  from  which  a  jury  might  reasonably 
find  that  the  defendant  shipoT\Tier  was  negligent  in 
the  performance  of  any  duty  of  care  it  owed  to  the 
decedent  as  an  employee  of  an  independent  con- 
tractor. 

a*  *  *[^]ny  finding  of  the  defendant's  negligence 
must  be  predicated  on  a  duty  to  light.  *  *  *  Lighting 
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the  hold  was  an  incident  of  the  stevedoring  operation 
over  which  the  shipowner  retained  no  control,  and 
if  there  was  any  breach  of  the  duty  to  light,  the 
breach  was  that  of  the  master  stevedore,  not  that 
of  the  shipowner.  *  *  *  Under  these  circumstances 
the  plaintiff  must  be  content  with  her  remedies  under 
the  Longshoremen's  and  Harbor  Workers'  Compen- 
sation Act,  33  U.S.C.A.  §^  901-950,  without  what  Mr. 
Justice  Jackson  dissenting  in  Pope  &  Talbot,  Inc.  v. 
Hawn,  supra,  346  U.S.  at  page  419,  74  S.  Ct.  at  page 
210  referred  to  as  'a,  bonus  recovery  over  and  above 
the  statutory  scale  of  compensation  that  Congress 
has  established  for  injured  harbor  workers  in  gen- 
eral.' "    (215  F.  2d  708,  712,  713). 

C.  If  Appellee  Had  a  Duty  to  Provide  Means  With  Which  to 
Break  the  Dunnage  Straps,  That  Duty  Was  Contractual  in 
Nature  and  Its  Breach  Would  Not  Give  Rise  to  a  Tort  Action. 

In  the  absence  of  a  duty  actually  to  supervise  and  con- 
trol the  manner  in  which  the  longshoremen  performed 
their  work  or  to  prevent  them  from  performing  it  in  an 
unsafe  manner,  the  shipowner's  failure  to  provide  band 
cutters  can  give  rise  to  no  claim  in  this  action.  This  is 
so  even  though  appellee  may  have  had  a  "duty"  to  pro- 
vide them.  There  is  no  relation  existing  between  the 
parties  which  calls  for  any  stronger  duty  than  that  which 
may  be  said  to  exist  by  contract.  This  is  not  a  master- 
servant  situation;  the  shipowner  and  the  emploA^ees  of 
an  independent  stevedoring  contractor  are  strangers  to 
any  relation  other  than  that  of  business  invitor  and 
invitee.  The  requirements  of  that  relationship  were  fuUy 
satisfied  by  appellee.  There  is  no  question  in  this  case 
as  to  the  condition  of  the  vessel  or  her  equipment,  or 
that  there  were  dangers  involved  which  were  known  to 
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the  owner  and  not  to  the  "  guest.  "^  And  there  is  really 
no  issue  as  to  whether  there  w^as,  as  appellant  contends, 
an  agreement  by  the  shipowner  to  provide  in  effect  a 
tool  for  the  use  of  the  longshoremen  or  whether  this 
was  the  responsibility  of  the  stevedore.  Even  if  the 
appellee  had  this  duty  and  failed  to  fulfill  it  no  tort 
cause  of  action  has  been  stated. 

Moch  V.  Rensselaer  Water  Co.  (1928)  247  N.Y.  160, 
159  N.E.  896. 

Mr.  Justice  Cardozo's  opinion  in  the  Moch  case  is  one 
of  his  landmarks.    It  was  written  for  a  unanimous  court 
when  he   was   Chief  Judge  of  the   New  York  Court   of 
Appeals.    On   a  motion   to   dismiss   in   the  nature   of   a 
demurrer,    the  court   denied   recovery   against   a  water- 
works company  which,  after  notice  of  the  existence  of  a 
fire,   failed   to    supply  to   the    street   main   the   pressure 
which  it   had  contracted  with  the   city  to   supply.    The 
plaintiff's  building  had  been  destroyed.    The  court  found 
no  basis  for  a  tort  action  even  though  it  were  assumed 
that  the  defendant  had  been  negligent  in  failing  to  main- 
tain the  water  pressure.    Cardozo's  language  still  stands 
as  a  classic  of  judicial  eloquence  (159  N.E.  896,  898,  899) : 
''The  hand  once  set  to  a  task  may  not  always  be 
withdrawn  with  impunity  though  liability  would  fail 
if  it  had  never  been  applied  at  all.    A  time-honored 
formula  often  phrases  the  distinction  as  one  between 
misfeasance  and  nonfeasance.   Incomplete  the  formula 
is,    and   so    at   times   misleading.    Given    a   relation 
involving  in  its  existence  a  duty  of  care  irrespective 


8Cf.  Puleo  V.  H.  E.  Moss  &  Co.  (2  Cir.  1947)  159  F.  2d  842,  845, 
cert,  denied,  331  U.S.  847. 
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of  a  contract,  a  tort  may  result  as  well  from  the 
acts  of  omission  as  of  commission  in  the  fulfillment 
of  the  duty  thus  recognized  by  law.  *  *  *  What  we 
need  to  know  is  not  so  much  the  conduct  to  be 
avoided  when  the  relation  and  its  attendant  duty 
are  established  as  existing.  What  we  need  to  know 
is  the  conduct  that  engenders  the  relation.  It  is  here 
that  the  formula,  however  incomplete,  has  its  value 
and  significance.  If  conduct  has  gone  forward  to 
such  a  stage  that  inaction  would  commonly  result, 
not  negatively  merely  in  withholding  a  benefit,  but 
positively  or  actively  in  working  an  injury,  there 
exists  a  relation  out  of  which  arises  a  duty  to  go 
forward.  *  *  *  The  query  always  is  whether  the 
putative  wrongdoer  has  advanced  to  such  a  point  as 
to  have  launched  a  force  or  instrument  of  harm  or 
has  stopped  where  inaction  is  at  most  a  refusal  to 
become  an  instrument  for  good.  *  *  * 

' '  The  plaintiff  would  have  us  hold  that  the  defendant, 
when  once  it  entered  upon  the  performance  of  its 
contract  with  the  city,  was  brought  into  such  a  rela- 
tion with  everyone  who  might  potentially  be  bene- 
fited through  the  supply  of  water  at  the  hydrants 
as  to  give  to  negligent  performance,  without  reason- 
able notice  of  a  refusal  to  continue,  the  quality  of  a 
tort.  *  *  *  We  are  satisfied  that  liability  would  be 
unduly  and  indeed  indefinitely  extended  by  this  en- 
largement of  the  zone  of  duty.  *  *  *  The  assmuption 
of  one  relation  will  mean  the  involuntary  assumption 
of  a  series  of  new  relations,  inescapably  hooked  to- 
gether. Again  we  may  say  in  the  words  of  the 
Supreme  Court  of  the  United  States  'The  law  does 
not  spread  its  protection  so  far.'  *  *  *  What  we  are 
dealing  with  at  this  time  is  a  mere  negligent  omis- 
sion unaccompanied  by  malice  or  any  aggravating 
elements.    The  failure  in  such  circmnstances  to  fur- 
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nish  an  adequate  supply  of  water  is  at  most  the  denial 
of  a  benefit.    It  is  not  the  commission  of  a  wrong." 

The  princii^le  applied  in  the  "waterworks"  case  is 
clearly  supported  by  the  w^eight  of  authority  in  this 
country.  See  Prosser  on  Torts  (1941  Ed.)  p.  208;  Seavey, 
Mr.  Justice  Cardozo  and  the  Law  of  Torts  (1939)  52 
Harv.  L.  Rev.  372,  391.  It  has  been  applied  to  deny  tort 
liability  in  nmnerous  other  factual  situations  analogous 
to  the  one  here  presented,  all  of  which  have  involved 
the  defendant's  failure  to  perform  as  agreed.  See,  for 
example : 

Randolph's  Adm'r,  v.  Snyder  (1910)  139  Ky.  159, 

129  S.W.  562  (failure  to  attend  as  a  physician) ; 
Newton  v.  Brook  (1902)  134  Ala.  269,  32  So.  722 

(failure   to   prepare   property   for   shipment   by 

certain  train) ; 
Stone  V.  Johnson  (1938)  89  N.H.  329,  197  Atl.  713, 

aff'd.   (1939)  90  N.H.  311,  8  A.  2d  743   (failure 

to  furnish  light  for  nurse's  room); 
Dawson  Cotton  Oil  Co.  v.  Kenan,  McKay  S  Speir 

(1918)  21  Ga.  App.  688,  94  S.E.  1037  (failure  to 

deliver  goods  ordered). 

We  submit  that  these  cases  are  controlling  here. 


D.  Appellee's  Defenses  Affirmatively  Appear  From  the  Facts 
Alleged  in  the  Amended  Complaint  and  Can  Properly  Be 
Raised  by  Motion  to  Dismiss. 

It  is  apparent  from  the  amended  complaint  that  the 
decedent's  death  was  caused  solely  by  an  improper  and 
careless  use  of  the  ship's  gear  by  the  longshoremen  in 
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the  performance  of  their  work.  This  Court  has  repeatedly 
held  that  the  shipowner  is  not  liable  for  such  misuse  of 
a  vessel's  equipment. 

Freitas  v.  Pacific-Atlantic  Steamship  Company  (9 

Cir.  1955)  218  F.  2d  562; 
VilesU  V.  Pacific-Atlantic  S.8.  Co.   (9  Cir.   1947) 

163  F.  2d  553; 
The  Daisy  (9  Cir.  1922)  282  Fed.  261. 

It  is  also  obvious  from  the  amended  complaint  that 
plaintiff's  decedent  voluntarily  participated  in  this  un- 
safe work  method  and  that  he  did  so  in  reckless  disregard 
of  his  own  safety.  For  this  there  can  be  no  recovery. 

Jackson  v.  Pittsburgh  S.S.  Co.   (6  Cir.  1942)   131 
F.  2d  668. 

The  Jackson  case  is  a  compelling  authority  in  support 
of  the  ruling  below.  There  the  court  affirmed  an  order 
dismissing  a  com^Dlaint  for  failure  to  state  a  claim  against 
the  defendant  shipowner  in  either  of  two  causes  of  action. 
The  complaint  alleged  that  the  plaintiff  was  injured  when 
he  jumped  about  six  feet  from  the  deck  of  a  vessel  to  the 
dock.  The  plaintiff  alleged  that  there  was  no  ladder  or 
other  means  of  egress  from  the  ship,  that  he  requested 
a  member  of  the  crew  to  place  a  ladder  over  the  side  so 
that  he  might  go  ashore,  and  that  this  request  was  re- 
fused. In  a  per  curiam  opinion  the  court  said  (131  F.  2d 
668,  669,  670) : 

"Assuming  that  the  failure  of  the  ship  to  provide  a 
ladder  at  the  time  and  place  indicated  was  a  breach 
of  duty  on  the  part  of  the  owners  and  therefore, 
negligence,  we  are  unable  to  perceive  that  such  negli- 
gence bore  any  causal  relation  to  the  injuries  of  the 
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plaintiff  which  followed.  The  court  was  right  in  dis- 
missing the  first  cause  of  action."  [for  negligence] 

*     *     * 

''The  plaintiff  was  not  compelled  to  jump  from  the 
ship.  The  only  expectable  injury  that  he  might  have 
suffered  from  the  failure  to  provide  a  ladder  would 
have  been  some  inconvenience  or  delay  in  leaving  the 
vessel.  This  could  readily  have  been  avoided  or  mini- 
mized either  by  putting  the  ladder  in  place  himself 
or  in  requesting  someone  in  authority  to  direct  that  it 
be  done.  When  he  leaped  from  the  ship  under  circum- 
stances where  injury  might  reasonably  be  expected 
to  result,  he  acted  on  his  own  volition,  in  the  pursuit 
of  his  personal  affairs,  and  was  not  injured  in  the 
service  of  the  ship.  The  court  was  likewise  right  in 
dismissing  the  second  cause  of  action."  [for  mainte- 
nance and  cure] 

Appellant's  suggestion  that  it  is  not  for  the  court  to 
decide  a  question  of  proximate  causation  on  a  motion  to 
dismiss  is  plainly  incorrect.  Where  it  appears  from  the 
allegations  of  the  complaint  that  the  asserted  negligence 
was  not  the  proximate  cause  of  the  alleged  injury,  the 
proper  remedy  is  a  motion  to  dismiss. 

Shelaeff  v.  Groves   (N.D.  Cal.  1939)   27  F.  Supp. 

1018; 
Accord,  Hawley  v.  Alaska  S.S.  Co.   (9  Cir.  1956) 
236  F.  2d  307. 

The  motion  which  was  granted  by  the  court  below 
challenged  the  appellant's  right  to  relief  on  the  basis  of 
the  facts  as  stated  in  the  amended  complaint.  In  this 
connection,  the  language  of  Judge  St.  Sure  in  Shelaeff  v. 
Groves,  supra,  is  pertinent: 
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''The  alleged  facts  are  susceptible  of  but  one  infer- 
ence, and  that  is  that  the  acts  of  the  defendants  or 
either  of  them  were  not  the  proximate  cause  of  the 
death  of  [plaintiff's  decedent].  I  doubt  if  it  will  be 
possible  for  plaintiff  to  amend  so  as  to  state  a 
claim  against  either  [of  the  defendants],  and  I  am 
of  the  opinion  that  the  motion  should  be  granted 
without  leave  to  amend."  (27  F.  Supp.  1018,  1020) 


III. 

THE  COURT  BELOW  DID  NOT  ABUSE  ITS  DISCRETION  IN  DIS- 
MISSING APPELLANT'S  FIRST  AMENDED  COMPLAINT 
WITHOUT  LEAVE  TO  AMEND. 

Appellant  now  contends  that  it  was  error  for  the  court 
below  to  refuse  her  permission  to  file  a  third  complaint. 
But  in  the  court  below  counsel  for  the  appellant  was  con- 
tent to  rely  on  the  allegations  set  forth  in  the  first 
amended  complaint,  and  offered  no  additional  facts  for 
the  proposed  new  amendment  (R.  43,  51).  The  only  sug- 
gestion now  advanced  by  appellant  is  that  certain  allega- 
tions could  be  added  tending  to  show  the  basis  of  an 
agreement  by  the  shipowner  to  supply  band  cutters.  At 
best  this  is  an  attempt  to  enlarge  upon  a  theory  of  re- 
covery which  is  defective  in  its  inception.  This  case  does 
not  turn  on  that  issue.  There  is  thus  no  ground  for  the 
proposed  amendment. 

Gutensohn  v.  Kansas  City  Southern  Ry.  Co.  (8  Cir. 
1944)  140  F.  2d  950. 

Appellant  has  filed  two  separate  complaints  which  set 
forth  in  great  detail  the  uncontroverted  facts  of  the  acci- 
dent. Her  counsel  had  the   opportunity  to  prepare   and 
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submit  to  the  court  below  a  copy  of  the  proposed  new 
amendment,  but  this  was  not  done.''  The  difficulty  with 
appellant's  position  is  that  all  of  the  pertinent  facts  are 
before  this  Court,  and  the  inferences  to  be  drawn  from 
them  are  clear. 

''The  appellant  argues  that  *  *  *  the  libel  should  be 
sustained,  *  *  *  and  that  the  appellant  should  be 
permitted  to  amend  its  pleading;  but  there  is  no 
suggestion  that  other  evidence  on  the  merits  of  the 
case  may  be  adduced  in  addition  to  what  is  contained 
in  the  record.  The  difficulty  which  confronts  the  ap- 
pellant is  not  a  defect  in  its  joleading,  but  the  nature 
of  the  facts  which  have  been  disclosed."  W.  R.  Grace 
S  Co.  V.  Ford  Motor  Co.  of  Canada  (9  Cir.  1922) 
278  Fed.  955,  959. 

Again  in  Siickow  Borax  Mines  Consol.  v.  Borax  Con- 
solidated (9  Cir.  1950)  185  F.  2d  196,  cert,  denied  (1951) 
340  U.S.  943,  this  Court  said  on  an  appeal  from  an  order 
granting  a  motion  to  dismiss  a  second  amended  com- 
plaint : 

''Appellants  did  not  submit  a  copy  of  a  proposed 
third  amendment  nor  suggest  to  the  trial  court  or  to 
this  court  the  nature  or  text  of  the  amendment  which 
they  desired  to  make.  Nor  did  they  indicate  in  what 
respect  this  amendment  would  or  could  overcome  ap- 
pellee's defenses.  *  *  *  Under  the  circumstances  of 
this  case  we  can  not  find  abuse  of  discretion  in  the 
trial  court's  denial  of  the  motion."  (185  F.  2d  196, 
209) 


^"Common  sense  dictates  the  necessity  of  having  before  the  Court 
the  proposed  amendment."  Schwab  v.  Nathan  ( S.D.N. Y.  1948) 
8  F.E.D.  227,  228. 
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It  is  too  late  in  the  day  for  appellant's  proposed 
amendment.  The  facts  are  all  before  the  court  and  they 
speak  for  themselves.  It  is  therefore  appropriate  to  con- 
clude with  the  observations  of  Judge  Goodman  in  Battat 
V.  Home  Ins.  Co.  of  New  York  (N.D.  Cal.  1944)  56  F. 
Supp.  967,  969: 

"Inasmuch  as  it  is  clear  that  libelant  cannot  state  a 
cause  of  action  in  either  count  without  trifling  with 
the  facts,  the  exceptions  to  both  counts  should  be 
sustained  without  leave  to  amend." 


CONCLUSION. 

For  the  reasons  stated,  the  order  of  the  court  below 
dismissing  the  first  amended  complaint  without  leave  to 
amend  should  be  affirmed. 

Dated,  San  Francisco,  California, 
February  6,  1958. 

Respectfully  submitted, 

Graham,  James  &  Rolph, 
Robert  E.  Patmont, 

Attorneys  for  Appellee. 


No.  15,698 
United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Armida  Aldridge, 

Appellant, 

vs. 

States  Marine  Corporation  of  Delaware, 

a  Corporation, 

Appellee. 


APPELLEE'S  PETITION  FOR  A  REHEARING. 


Graham,  James  &  K-olph, 
Robert  E.  Patmont, 

310  Sansome  Street, 

San  Francisco  4,  California, 

Attorneys  for  Appellee 
and  Petitioner. 


FILE 

ArK  1  ^   i^09 
PAUL  P.  O'om^.H.  Clerk 


Subject  Index 

Page 
Grounds  for  the  petition 1 

I 

The  rights  of  the  parties  in  this  case  should  have  been 
determined  under  California  law   1 

n 

The  complaint  failed  to  state  a  cause  of  action  under 
California  law,  and  this  court  should  have  so  held 6 

III 

This  case  does  not  involve  unseaworthiness,  and  the  sug- 
gestions to  the  contrary  should  be  stricken  from  the 
opinion   12 

rv 

It  was  error  for  this  court  to  view  the  HalecM  case  as 
supporting  a  cause  of  action  for  negligence  under  the 
facts  alleged  in  the  complaint  15 

Conclusion   17 


Table  of  Authorities  Cited 


Cases  Pages 

Buckley  v.  Chadwick  (1955)  45  Cal.  2d  183,  288  P.  2d  12 
6,  7, 13 

Cole  V.  Rush  (1955)  45  C.  2d  345,  289  P.  2d  450 9, 13 

Filipek  v.  Moore-McCormack  Lines  (2  Cir.  1958)  258  F.  2d 
734,  cert,  denied  (1959)  3  L.  Ed.  2d  629 17 


ii  Table  of  Authorities  Cited 

Pages 
Halecki  v.  United  New  York  &  New  Jersey  S.H.P.  Ass'n. 

(2  Cir.  1958)  251  F.  2d  708 5, 15, 16, 17 

Hauser  v.  Pac.  G.  &  E.  Co.   (1933)   133  Cal.  App.  222,  23 

P.  2d  1068  10, 11 

Kermarec  v.  Transatlantique  (1959)  359  U.S ,  3  L.  Ed. 

2d  550    5 

M/V  Tungus  V.  Skovgaard  (1959)  359  U.S ,  3  L.  Ed. 

2d  524    2,4,7,12,17 

Mortenson  v.  Pacific  Far  East  Line  (N.D.  Cal.  1956)  148  F. 

Supp.  71    13 

Pope  &  Talbot,  Inc.  v.  Hawn  (1953)  346  U.S.  406 5 

Powers  V.  Raymond  (1925)  197  Cal.  126,  239  Pac.  1069. ...         8 

Romero  v.  International  Term.  Operat.  Co.  (1959)  359  U.S. 

,  3  L.  Ed.  2d  368 3, 4 

Royal  Ins.  Co.  v.  Mazzei  (1942)   50  Cal.  App.  2d  549,  123 

P.  2d  586    11 

Shanley  v.  American  Olive  Co.    (1921)    185  Cal.   552,  197 
Pac.  793   9 

Skovgaard  v.  The  M/V  Tungus  (3  Cir.  1957)  252  F.  2d  14.  .12, 14 

United  N.Y.  &  N.J.  S.H.  Pilots  Asso.  v.  Halecki  (1959)  359 
U.S ,  3  L.  Ed.  2d  541 5, 15 

Willey  V.  Alaska  Packers'  Ass'n.   (N.D.  Cal.  1926)   9  F.  2d 
937,  affirmed  (9  Cir.  1927)  18  F.  2d  8 13 


Codes 

Code  of  Civil  Procedure,  Section  377  6,  7, 13, 14 

Texts 

Nourse,  "Is  Contributory  Negligence  of  Deceased  a  Defense 
to  a  Wrongful  Death  Action?"  42  Cal.  L.  Rev.  310  (1954)         7 

Restatement  of  Torts: 

Section  340   16 

Section  344   16 


No.  15,698 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


AkMIDA  AlJ)Rn)GE, 

Appellant, 

vs. 

States  Marine  Corporation  of  Delaware, 
a  Corporation, 

Appellee. 


APPELLEE'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  Walter  L.  Pope,  Chief  Judge,  amd  Wil- 
liam Healy  and  Frederick  G.  Hamley,  Circuit  Judges: 
Appellee  States  Marine  Corporation  of  Delaware  hereby 
petitions  for  a  rehearing  upon  the  Judgment  of  Reversal 
rendered  herein  on  March  16,  1959. 


GROUNDS  FOR  THE  PETITION. 
I 

THE  RIGHTS  OF  THE  PARTIES  IN  THIS  CASE  SHOULD  HAVE 
BEEN  DETERMINED  UNDER  CALIFORNIA  LAW. 

This  Court  has  now  held  that  the  sufficiency  of  the 
complaint  must  be  judged  in  the  light  of  maritime  law 
and  that  the  law  of  California  does  not  govern  the  effect 
of  the  decedent's  contributory  negligence.     As  we  read 


the  cases  decided  by  the  United  States  Supreme  Court 
on  February  24,  1959,  this  holding  was  wrong. 

In  M/V  Tungus  v.  Skovgaard  (1959)  359  U.S _..,  3  L. 

Ed.  2d  524,  the  Supreme  Court  reviewed  a  case  arising 
under  the  New  Jersey  Wrongful  Death  Act  for  the  pur- 
pose of  considering  'Hhe  relationship  of  maritime  and 
local  law  in  cases  of  this  kind. ' '  The  respondent  was  there 
urging  that  in  all  such  cases  the  maritime  law  should  gov- 
ern the  substantive  rights  of  the  parties  in  order  to  in- 
sure uniformity  of  result.  In  rejecting  this  argument 
the  Court  pointed  out  that  there  is  no  "maritime  law" 
in  death  cases;  it  held  that  where  an  action  is  brought 
under  a  state  wrongful  death  statute  the  rights  of  the 
parties  depend  entirely  upon  that  statute.  It  said  (3  L. 
Ed.  2d  at  528,  529) : 

''The  decisions  of  this  Court  long  ago  established 
that  when  admiralty  adopts  a  State's  right  of  action 
for  wrongful  death,  it  must  enforce  the  right  as  an 
integrated  whole,  with  whatever  conditions  and  limi- 
tations the  creating  State  has  attached.  That  is  what 
was  decided  in  The  Harrisburg,  where  the  Court's 
language  was  unmistakable:  '.  .  .  [I]f  the  admiralty 
adopts  the  statute  as  a  rule  of  right  to  be  adminis- 
tered within  its  own  jurisdiction,  it  must  take  the 
right  subject  to  the  limitations  which  have  been  made 
a  part  of  its  existence.  .  .  .  The  liability  and  the  rem- 
edy are  created  by  the  same  statutes,  and  the  limita- 
tions of  the  remedy  are,  therefore,  to  be  treated  as 
limitations  of  the  right.'  119  U.S.  199,  at  214.  That 
is  the  doctrine  which  has  been  reiterated  by  the  Court 
through  the  years.  See  The  Hamilton,  207  U.S.  398; 
La  Bourgogne,  210  U.S.  95 ;  Western  Fuel  Co.  v.  Gar- 
cia, 257  U.S.  233;  Levinson  v.  Deupree,  345  U.S.  648; 
cf .  Just  V.  Chambers,  312  U.S.  383. 


*'  'Admiralty  courts  when  invoked  to  protect  rights 
rooted  in  state  law  endeavor  to  determine  the  issues 
in  accordance  with  the  substantive  law  of  the  state.' 
Garrett  v.  Moore-McCormack  Co.,  317  U.S.  239,  245. 
The  policy  expressed  by  a  State  Legislature  in  en- 
acting a  wrongful  death  statute  is  not  merely  that 
death  shall  give  rise  to  a  right  of  recovery,  nor  even 
that  tortious  conduct  resulting  in  death  shall  be  ac- 
tionable, but  that  damages  shall  be  recoverable  when 
conduct  of  a  particular  kind  results  in  death.  It  is 
incmnbent  upon  a  court  enforcing  that  policy  to  en- 
force it  all;  it  may  not  pick  or  choose. 

«     *     « 

*' There  is  no  merit  to  the  contention  that  applica- 
tion of  state  law  to  determine  rights  arising  from 
death  in  state  territorial  waters  is  destructive  of  the 
uniformity  of  federal  maritime  law.  Even  Southern 
Pacific  V.  Jensen,  which  fathered  the  'uniformity' 
concept,  recognized  that  uniformity  is  not  offended  by 
'the  right  given  to  recover  in  death  cases.'  244  U.S. 
205  at  216.  It  would  be  an  anomaly  to  hold  that  a 
state  may  create  a  right  of  action  for  death,  but  that 
it  may  not  determine  the  circumstances  under  which 
that  right  exists.  The  power  of  a  State  to  create 
such  a  right  includes  of  necessity  the  power  to  de- 
termine when  recovery  shall  be  permitted  and  when 
it  shall  not.  cf.  Caldarola  v.  Eckert,  332  U.S.  155. 

"We  hold,  therefore,  that  the  Court  of  Appeals 
was  correct  in  viewing  the  basic  question  before  it 
as  one  of  interpretation  of  the  law  of  New  Jersey." 

The  principle  that  the  needs  of  a  uniform  federal  mari- 
time law  are  not  offended  by  the  enforcement  of  rights 
and  liabilities  under  state  law  in  wrongful  death  actions 
was  likewise  recognized  by  the  Supreme  Court  in  Romero 
V,  International  Term.  Operat.  Co.  (1959)  359  U.S , 


3  L.  Ed.  2d  368.  The  Court  there  held  that  claims  under 
the  general  maritime  law  are  not  comprehended  within 
the  federal  statute  according  jurisdiction  to  the  District 
Courts  of  suits  arising  under  the  Constitution  or  laws  of 
the  United  States,  and  referred  to  the  claim  that  all  en- 
forced rights  pertaining  to  matters  maritmie  are  rooted 
in  federal  law  as  "a  destructive  over-simplification  of 
the  highly  intricate  interplay  of  the  States  and  the  Na- 
tional Government  in  their  regulation  of  maritime  com- 
merce." (3  L.  Ed.  2d  at  382).  The  Court  made  express 
reference  to  the  fact  that  "Congress  was  careful  to  make 
the  Death  on  the  High  Seas  Act  applicable  only  outside 
state  territorial  waters  so  as  not  to  intrude  on  state  legis- 
lative competence."  (3  L.  Ed.  2d  at  384  n.  42). 

Clearly  the  language  of  the  Supreme  Court  in  the 
Tungus  and  Romero  cases  establishes  that  actions  under 
state  wrongful  death  statutes  do  not  stand  upon  the  same 
footing  as  do  other  maritime  tort  actions.  It  is  equally 
clear  that  the  Supreme  Court  has  included  contributory 
negligence  as  a  matter  to  be  determined  by  the  state  law. 
In  the  Tungus  case  the  Supreme  Court  was  faced  with  an 
absence  of  any  authoritative  ruling  from  the  courts  of 
New  Jersey  and  it  thus  did  not  disturb  a  doubtful  pre- 
diction that  the  New  Jersey  statute  encompassed  a  claim 
for  unseaworthiness.  The  Court  emphasized,  however, 
that  it  was  incumbent  upon  the  federal  courts  to  enforce 
any  state  wrongful  death  statute  in  accordance  ^vith  the 
terms  of  that  statute  and  the  decisions  rendered  under  it 
as  a  matter  of  state  law. 

Our  argument  that  the  effect  of  Aldridge's  contributory 
negligence  must  be  governed  by  the  law  of  California  was 


precisely  what  the  Supreme  Court  has  now  ruled.  We 
must  necessarily  take  exception  to  this  Court's  applica- 
tion of  the  maritime  rule  of  comparative  negligence  on 
the  basis  of  Pope  &  Talbot,  Inc.  v.  Hawn  (1953)  346  U.S. 

406,  or  Kermarec  v.  Transatlantique  (1959)  359  U.S , 

3  L.  Ed.  2d  550,  inasmuch  as  neither  of  these  cases  in- 
volved an  action  under  a  state  wrongful  death  statute. 
It  has  now  been  settled  by  the  Supreme  Court  that  the 
results  in  these  maritime  personal  injury  actions  have  no 
bearing  here. 

We  must  also  take  exception  to  this  Court's  reliance 
upon  United  N.Y.  S  N.J.  S.H.  Pilots  Asso.  v.  Halecki 
(1959)  359  U.S ,  3  L.  Ed.  2d  541.  Although  the  Su- 
preme Court's  reversal  in  that  case  was  not  directed  to 
the  negligence  aspects  of  a  decision  of  the  Court  of  Ap- 
peals {Halecki  v.  United  Neiv  York  S  New  Jersey  S.H.P. 
Ass'n.  (2  Cir.  1958)  251  F.  2d  708),  the  only  negligence 
point  mentioned  by  the  Supreme  Court  concerned  the  mat- 
ter of  duties  owing  by  a  shipowner  to  a  business  guest; 
it  did  not  deal  with  the  question  of  contributory  negli- 
gence. To  the  extent  that  this  Court  has  adopted  the 
reasoning  of  the  Court  of  Appeals  for  the  Second  Circuit 
in  engrafting  onto  a  state  wrongful  death  statute  the 
maritime  rule  of  comparative  negligence  ''so  as  to  avoid 
capricious  and  irrational  distinctions"  (251  F.  2d  at  713), 
it  has  failed  to  make  the  necessary  distinction  between 
injury  and  death  cases.  It  is  now  firmly  established  that 
this  Court  must  apply  the  law  of  California  to  determine 
the  effect  of  the  decedent's  contributory  negligence  not- 
withstanding such  application  will  produce  a  different 
result  than  that  in  an  injury  case. 
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A  broad  interpretation  of  the  California  statute  ''as 
taking  over  as  a  part  of  the  model  it  accepted  the  ex- 
emption of  contributory  negligence  as  a  bar"  was  not 
in  accordance  with  the  decisions  of  this  State.  The  Cali- 
fornia Supreme  Court  has  spoken  authoritatively  on  the 
subject  and  it  is  incumbent  upon  this  Court  to  follow  the 
California  decisions.  We  respectfully  submit  that  we  are 
thus  entitled  to  a  correction  of  the  Opinion  of  March  16, 
1959,  and  that  under  a  proper  application  of  the  Cali- 
fornia law  the  ruling  of  the  court  below  was  correct. 


II 

THE  COMPLAINT  FAILED  TO  STATE  A  CAUSE  OF  ACTION 
UNDER  CALIFORNIA  LAW,  AND  THIS  COURT  SHOULD 
HAVE  SO  HELD. 

It  is  settled  law  in  California  that  the  contributory  neg- 
ligence of  a  decedent  bars  any  recovery  by  his  heirs  or 
personal  representatives  under  the  California  wrongful 
death  statute.  We  urged  this  point  in  our  Brief  and  we 
wish  to  avoid  repetition.  We  do,  however,  feel  it  essen- 
tial to  place  before  this  Court  the  authoritative  pro- 
nouncements of  the  California  courts  which  negate  any 
interpretation  of  §  377  of  the  Code  of  Civil  Procedure  as 
incorporating  the  maritime  rule  of  comparative  negligence. 

Buckley  v.  Chadwich  (1955)  45  Cal.  2d  183,  288  P.  2d  12, 
is  the  leading  California  case.  Prior  to  that  decision  the 
California  cases  had,  since  1862  when  California's  original 
wrongful  death  statute  was  enacted  in  light  of  the  Eng- 
lish decisions  under  Lord  Campbell's  Act,  "consistently 
and  unswervingly  followed  the  rule  .  .  .  that  contributory 
negligence  on  the  part  of  the  decedent  bars  recovery  in 


wrongful  death  actions."  (288  P.  2d  at  21).  In  the 
Buckley  case  the  plaintiffs  challenged  the  validity  of  these 
prior  decisions  on  the  ground  that  a  Los  Angeles  Superior 
Court  judge  had  recently  suggested  they  were  wrong.  See 
Nourse,  ''Is  Contributory  Negligeiice  of  Deceased  a  De- 
fense to  a  Wrongful  Death  Action  f  42  Cal.  L.  Rev.  310 
(1954).  For  this  reason  the  California  Supreme  Court 
made  an  extensive  analysis  of  the  origin,  development 
and  acceptance  of  the  rule  recognizing  contributory  neg- 
ligence of  the  decedent  as  a  defense  in  wrongful  death 
actions  in  this  State. 

The  California  Supreme  Court  pointed  out  that  the 
defense  of  contributory  negligence  was  firmly  established 
when  California  first  enacted  the  progenitor  of  §  377  of 
the  Code  of  Civil  Procedure.  It  then  noted  that  although 
'^  377  has  been  amended  three  times,  contributory  negli- 
gence was  never  abolished  as  a  defense.  It  concluded 
(288  P.  2d  at  22) : 

*' Under  the  circumstances  which  have  been  related 
it  must  be  recognized  that  until  the  Legislature  sees 
fit  to  provide  otherwise  the  rule  is  established  in 
this  State  that  in  wrongful  death  actions  contributory 
negligence  on  the  part  of  the  deceased  is  defensive 
matter  and,  when  shown,  will  bar  recovery." 

The  BucMey  case  establishes  conclusively  that  the  de- 
fense of  contributory  negligence  is  an  integral  part  of  the 
California  wrongful  death  statute.  Both  the  Supreme 
Court  and  the  Congress  of  the  United  States  have 
expressed  "deep  concern"  that  the  power  of  the  States 
to  create  wrongful  death  actions  with  such  defenses  not 
be  affected  by  federal  law.  See  M/V  Tungu^s  v.  Shovgaard, 
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supra,  at  3  L.  Ed.  2(i  529.  Indeed,  there  is  no  federal  law 
in  cases  of  this  kind  to  which  the  State  courts  could  look 
even  if  state  law  were  not  competent  to  determine  the 
rights  created  by  it.  This  ''void"  can  be  filled  only  by 
the  state  law  which  this  Court  is  bound  to  apply  in  its 
entirety. 

"We  have  disagreed  with  this  Court's  statement  that 
"The  sufficiency  of  the  complaint  must  be  judged  in  the 
light  of  maritime  law."  We  cannot  overemphasize  it: 
The  Supreme  Court  has  placed  wrongful  death  actions  on 
an  etirely  different  basis  than  other  maritime  tort  actions, 
and  has  required  the  federal  courts  to  choose  and  apply 
all  of  the  state  law  in  actions  arising  under  state  wrongful 
death  statutes.  Part  of  the  law  of  California  which  this 
Court  must  apply  is  the  defense  of  contributory  negli- 
gence. An  equally  important  part  of  California  law  is 
the  rule  that  contributory  negligence  can  exist  as  a  mat- 
ter of  law,  and  that  a  complaint  which  discloses  that  harm 
occurred  as  the  result  of  an  obvious  danger  fails  to  state 
a  cause  of  action. 

In  Powers  v.  Raymond  (1925)  197  Cal.  126,  239  Pac. 
1069,  the  plaintiff  was  injured  by  falling  on  an  unlighted 
pathway  leading  from  the  defendant's  hotel  to  a  railroad 
station.  A  well  lighted  roadway  was  available  for  the 
plaintiff's  use,  but  she  voluntarily  chose  to  enter  the  dark 
pathway.  The  California  Supreme  Court  ruled  that  even 
though  there  may  have  been  negligence  on  the  part  of 
the  defendant,  the  conclusion  was  impelled  that  the  plain- 
tiff was  guilty  of  contributory  negligence  as  a  matter  of 
law.  In  response  to  the  plaintiff's  assertion  that  it  was 
the  duty  of  the  defendant  to  place  some  sign  or  obstruction 


at  the  entrance  of  the  dark  path  to  warn  those  who  might 
choose  to  enter,  the  court  held  that  the  darkness  was  in 
itself  a  sufficient  warning  not  to  use  the  path. 

Cole  V.  Bush  (1955)  45  C.  2d  345,  289  P.  2d  450,  in- 
volved facts  quite  analogous  to  those  alleged  here.  The 
widow  and  minor  children  of  a  saloon  patron  who  was 
killed  in  a  fight  brought  a  wrongful  death  action  against 
the  saloon  keepers.  The  material  allegations  of  the  com- 
plaint were  that  the  defendants,  with  knowledge  of  the 
decedent's  belligerent  proclivities  when  intoxicated  and 
notwithstanding  numerous  prior  requests  by  the  plaintiff 
widow  not  to  do  so,  negligently  furnished  intoxicating 
liquor  to  the  deceased;  that  because  the  defendants  so 
allowed  the  decedent  to  become  intoxicated  he  became 
belligerent  and  engaged  in  fisticuffs,  thereby  sustaining 
fatal  injuries.  The  trial  court  sustained  a  demurrer  with- 
out leave  to  amend,  and  the  Supreme  Court  affirmed.  It 
held  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  inasmuch  as  it  showed  on  its 
face  that  the  decedent's  injuries  were  caused  or  contrib- 
uted to  by  his  own  fault  and  negligence. 

In  Shanley  v.  American  Olive  Co.  (1921)  185  Cal.  552, 
197  Pac.  793,  the  plaintiff  alleged  that  the  defendant  had 
constructed  a  building  so  close  to  its  spur  track  that  the 
side  ladder  of  a  freight  car  would  clear  it  only  by  a  few 
inches,  and  that  plaintiff,  a  railway  switchman,  was 
crushed  in  an  attempt  to  climb  the  ladder  while  the  car 
was  moving  past  the  building.  On  the  plaintiff's  appeal 
from  an  order  granting  the  defendant's  motion  for  judg- 
ment on  the  pleadings  the  Supreme  Court  of  California 
affirmed.  The  Court  said  (197  Pac.  at  794) : 
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**From  the  facts  alleged  it  appears  that  the  plain- 
tiff, as  a  member  of  the  crew  switching  the  car,  was 
invited  by  the  defendant  to  enter  its  premises  for  the 
purpose  of  switching  said  car  to  the  spur.  ...  If 
there  is  a  danger  attending  upon  such  entry,  or  upon 
the  work  which  the  person  invited  is  to  do  thereon, 
and  such  danger  arises  from  causes  or  conditions 
not  readily  apparent  to  the  eye,  it  is  the  duty  of  the 
o^vner  to  give  such  person  reasonable  notice  or  warn- 
ing of  such  danger.  But  such  owner  is  entitled  to 
assume  that  such  invitee  will  perceive  that  which 
would  be  obvious  to  him  upon  the  ordinary  use  of 
his  own  senses.  He  is  not  required  to  give  to  the  in- 
vitee notice  or  warning  of  an  obvious  danger." 

In  Hauser  v.  Pac,  G.  &  E.  Co.  (1933)  133  Cal.  App.  222, 
23  P.  2d  1068,  the  plaintiff  appealed  from  an  order  grant- 
ing the  defendant's  motion  for  judgment  on  the  pleadings 
and  denying  the  plaintiff's  motion  to  file  an  amended 
complaint.  The  complaint  showed  that  the  plaintiff,  with 
knowledge  of  the  location  of  high  tension  mres,  de- 
liberately drove  his  derrick  close  enough  to  cause  elec- 
tricity to  arc  across  the  space.  Although  the  complaint 
further  alleged  that  the  accident  was  caused  solely  by  the 
negligence  of  the  defendant  in  maintaining  the  power  line, 
the  Court  said  (23  P.  2d  at  1070,  1071) : 

''From  the  complaint  it  appears  that  plaintiff  knew 
of  the  dangerous  character  of  the  wires  and  their 
exact  location  and  condition,  and  deliberately  moved 
a  derrick  into  them  and  was  injured.  From  the  fore- 
going, it  appears  the  complaint  and  the  amended 
complaint  failed  to  set  forth  any  cause  of  action. 

•     •     • 

"Although  permission  to  amend  pleadings  is  a  mat- 
ter  within   the   sound  discretion   of  the   trial  court, 
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courts  should  be  liberal  in  the  allowance  of  amend- 
ments, but  as  here,  where  a  cause  of  action  is  not 
stated  and  it  is  apparent  from  the  facts  alleged  a 
cause  of  action  cannot  by  amendment  be  stated,  there 
is  no  abuse  in  refusing  to  grant  the  amendment." 

Roijai  Ins.  Co.  v.  Mazzei  (1942)  50  Cal.  App.  2d  549, 
123  P.  2d  586  involved  facts  similar  to  those  in  the  Hauser 
case.  The  court  affirmed  a  judgment  of  dismissal  entered 
in  favor  of  a  defendant  after  his  demurrer  was  sustained 
without  leave  to  amend.  The  court  noted  that  the  com- 
plaint affirmatively  showed  that  the  accident  was  caused 
by  a  danger  that  would  have  been  obvious  in  the  exercise 
of  ordinary  care,  and  that  the  defendant  was  not  required 
to  give  to  his  invitee  notice  or  warning  of  the  obvious 
danger. 

It  is  clear  that  the  District  Court's  order  of  dismissal 
in  this  case  would  have  been  affirmed  under  a  proper 
application  of  the  California  law.  The  "consistent  and 
unswerving"  adherence  by  the  California  courts  to  the 
defense  of  contributory  negligence  in  wrongful  death 
actions,  the  settled  rule  that  a  complaint  showing  that 
harm  resulted  from  obvious  dangers  fails  to  state  a  cause 
of  action,  and  the  presumption  under  California  law 
against  the  pleader  and  in  favor  of  the  judgment  of  dis- 
missal where,  as  here,  the  plaintiff  has  at  no  time  sug- 
gested additional  facts  to  support  another  amendment 
(see  the  Hauser  and  Mazzei  cases,  supra),  all  clearly  set 
forth  the  state  law  which  this  Court  is  obliged  to  follow. 
The  ''risky  procedures"  which  this  Court  recognized  as 
affirmatively  appearing  on  the  complaint  cannot  be  avoided 
by  viewing  the  sufficiency  of  the  complaint  in  the  light  of 
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maritime  law.  State  law  must  be  applied,  and  on  this 
basis  we  now  petition  this  Court  to  vacate  its  judgment  of 
reversal  and  reinstate  the  order  of  the  court  below. 


in 

THIS  CASE  DOES  NOT  INVOLVE  UNSEAWORTHINESS,  AND 
THE  SUGGESTIONS  TO  THE  CONTRARY  SHOULD  BE 
STRICKEN  FROM  THE  OPINION. 

We  respectfully  petition  for  a  rehearing  on  that  portion 
of  this  Court's  opinion  which  suggests  that  the  appellant's 
complaint  might  be  amended  or  altered  at  pretrial  to 
include  a  cause  of  action  for  unseaworthiness.  This  matter 
was  neither  briefed  by  the  parties  nor  argued  before  this 
Court;  we  request  the  opportunity  to  be  heard  for  the 
first  time  on  an  issue  which  could  materially  affect  the 
rights  of  the  parties  if  this  case  is  to  be  remanded  for 
trial. 

A  divided  court  in  Skovgaard  v.  The  M/V  Tungus  (3 
Cir.  1957)  252  F.  2d  14  construed  the  New  Jersey  Wrong- 
ful Death  Act  to  include  a  cause  of  action  for  unseaworthi- 
ness. This  interpretation  of  the  New  Jersey  law  was  a 
*' seriously  doubtful"  one  which  the  Supreme  Court  itself 
characterized  as  ^'a  prediction  that  might  tomorrow  be 
proved  wrong  by  the  courts  of  New  Jersey."  M/V  Tu/ngus 

V.  Skovgaard  (1959)  359  U.S _..,  3  L.  Ed.  2d  524,  530. 

Moreover,  there  are  important  differences  in  wording  be- 
tween the  New  Jersey  and  California  statutes  which  in 
themselves  preclude  any  reliance  upon  the  Skovgaard  in- 
terpretation for  the  California  law.  The  New  Jersey  Act 
(N.J.S.A.   2A:   31-1)    refers,   among   other   things,   to   a 
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^'default  such  as  would,  if  death  had  not  ensued,  have 
entitled  the  person  injured  to  maintain  an  action  for 
damages  resulting  from  the  injury."  The  California  stat- 
ute is  limited  solely  to  deaths  caused  by  ''wrongful  act 
or  neglect." 

This  Court  has  previously  recognized  that  §  377  of  the 
California  Code  of  Civil  Procedure  does  not  encompass 
causes  of  action  for  the  breach  of  what  is  essentially  a 
contractual  duty,  and  that  a  libel  under  the  California 
wrongful  death  statute  based  upon  a  shipowner's  alleged 
failure  to  furnish  maintenance  and  cure  does  not  state  a 
cause  of  action.  Willey  v.  Alaska  Packers'  Ass'n.  (N.D. 
Cal.  1926)  9  F.  2d  937,  affirmed  (9  Cir.  1927)  18  F.  2d  8. 
It  is  manifest  that  the  doctrine  of  unseaworthiness,  a 
non-fault  basis  of  liability  which  has  developed  under  the 
theory  of  implied  warranty  existing  by  reason  of  the 
relationship  between  seaman  and  vessel,  must  be  consid- 
ered in  the  same  light  as  the  shipowner's  liability  for 
maintenance  and  cure.  Indeed,  it  has  been  squarely  held 
that  the  California  wrongful  death  statute  does  not  sup- 
port a  cause  of  action  for  unseaworthiness.  Mortenson  v. 
Pacific  Far  East  Line  (N.D.  Cal.  1956)  148  F.  Supp.  71. 

The  California  Supreme  Court  has  made  it  clear  that 
wrongful  death  actions  in  this  State  are  to  be  governed  by 
a  construction  of  the  California  statute  in  light  of  the 
English  decisions  under  Lord  Campbell's  Act.  Buckley  v. 
CJiadu-ick  (1955)  45  Cal.  2d  183,  288  P.  2d  12;  Cole  v. 
Rush  (1955)  45  C.  2d  234,  289  P.  2d  450,  456.  Historically, 
neither  the  common  law  nor  any  of  the  decisions  under 
Lord  Campbell's  Act  used  the  circumstance  of  unsea- 
worthiness as  a  basis  of  imposing  liability  for  non-negli- 
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gent  personal  injury.  See  Skovgaard  v.  The  M/V  Tungus 
(3  Cir.  1957)  252  F.  2d  14,  20  (dissenting  opinion).  Inas- 
much as  the  California  courts  have  clearly  expressed  an 
intention  to  view  §  377  as  adopting  without  change  the 
settled  construction  of  its  English  model,  an  interpreta- 
tion of  the  California  statute  as  borrowing  what  is  to  it 
the  novel  maritime  concept  of  unseaworthiness  is  unwar- 
ranted. 

Finally,  we  ask  this  Court  to  withdraw  its  comments 
pertaining  to  unseaworthiness  on  the  ground  that  the 
facts  alleged  in  neither  the  original  nor  the  amended  com- 
plaint would  support  such  a  cause  of  action  even  if  it  were 
permitted  under  state  law.  The  suggestion  of  a  cause  of 
action  for  unseaworthiness  in  a  case  devoid  of  any  allega- 
tions of  defects  in  a  vessel's  gear,  equipment  or  machinery 
— and  indeed  in  a  case  where  the  only  charging  allegations 
pertain  to  the  manner  in  which  work  has  been  performed 
— can  only  add  hopeless  confusion  to  an  already  misunder- 
stood and  misapplied  doctrine.  There  is  no  basis  for  a 
cause  of  action  for  unseaworthiness  under  the  facts  here 
alleged;  the  Appellant  withdrew  that  count  voluntarily 
in  the  court  below.  We  ask  this  Court  to  eliminate  its 
references  to  the  question  of  unseaworthiness  and  thereby 
withdraw  the  cloud  which  it  has  placed  over  the  proce- 
dural steps  heretofore  taken  in  good  faith  to  eliminate 
issues  not  involved. 
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IV 

IT  WAS  ERROR  FOR  THIS  COXJRT  TO  VIEW  THE  HALECKI 
CASE  AS  SUPPORTING  A  CAUSE  OF  ACTION  FOR  NEGLI- 
GENCE UNDER  THE  FACTS  ALLEGED  IN  THE  COMPLAINT. 

The  Opinion  in  this  case  was  based  almost  entirely  upon 
the  decision  in  Halecki  v.  United  New  York  S  New  Jersey 
S.H.P.  Ass'n.  (3  Cir.  1958)  251  F.  2d  708,  reversed  (1959) 

359  U.S.  ,  3  L.  Ed.  2d  541.    In  support  of  its  position 

this  Court  relies  upon  the  fact  that  the  Supreme  Court's 
reversal  of  Halecki  was  not  based  upon  the  negligence 
questions  there  involved.  Under  the  circumstances  we 
are  impelled  to  ask  for  a  rehearing  on  the  ground  that 
the  negligence  aspects  of  the  Halecki  case  have  not  been 
fuUy  presented  to  this  Court,  nor  were  they  so  presented 
to  the  United  States  Supreme  Court.  (See  brief  for  the  Pe- 
titioner, pp.  56-60,  United  N.Y,  &  N.  J.  8.H.  Pilots  Asso. 
V.  Halecki  (1959)  359  U.S ,  3  L.  Ed.  2d  541). 

Except  insofar  as  it  may  be  distinguished  along  the 
lines  suggested  below,  we  strongly  disagree  with  the 
Halecki  case  as  decided  by  the  Court  of  Appeals  for  the 
Second  Circuit  and  we  believe  that  the  reasons  for  our 
disagreement  are  valid.  That  case  involved  harm  to  a 
person  resulting  from  risks  inherent  in  the  work  he  was 
performing  as  an  employee  of  an  independent  contractor. 
In  supporting  a  cause  of  action  for  alleged  negligence  the 
Court  of  Appeals  quoted  a  rule  of  law  which  in  fact  should 
not  have  applied  to  the  situation  there  presented.  As  so 
misapplied  an  otherwise  sensible  rule  of  law  has  now 
been  made  to  stand  for  the  startling  proposition  that  a 
shipowner  can  be  liable  for  the  dangerous  work  methods 
selected  by  employees  of  an  independent  contractor  over 
whom  he  has  no  control. 
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The  rule  of  law  in  question  is  set  forth  in  the  Restate- 
ment of  Torts,  Section  344.  It  requires  the  possessor  of 
land  to  exercise  reasonable  care  to  minimize  the  risks 
created  by  an  independent  contractor  working  on  his  prem- 
ises so  that  other  persons  lawfully  entering  thereon  may 
not  be  harmed.  As  so  stated  and  properly  applied  there 
is  nothing  new  about  the  rule.  But  this  rule  was  not 
intended  nor  should  it  apply  to  make  the  owner  of  prem- 
ises liable  for  harm  to  the  very  person  who  creates  the 
danger  of  which  he  complains.  This  is  precisely  what 
the  Restatement  of  Torts  itself  provides  in  Section  340, 
which  states  that  ''A  possessor  .of  land  is  not  subject  to 
liability  to  his  licensees,  whether  business  visitors  or 
gratuitous  licensees,  for  bodily  harm  caused  to  them  by 
any  dangerous  condition  thereon,  whether  natural  or  ar- 
tificial, if  they  know  of  the  condition  and  realize  the  risk 
involved  therein." 

The  ruling  in  the  Hcdecki  case  can  be  justified  only  by 
viewing  the  decedent  there  as  a  third  person  lawfully 
entering  the  premises,  and  the  dangerous  condition,  i.e. 
inadequate  ventilation,  as  being  something  over  which  he 
had  no  control.  To  this  extent  the  shipowner  might  prop- 
erly have  been  held  responsible  either  on  the  theory  that 
it  should  have  provided  adequate  ventilation  itself  or 
that  it  was  responsible  for  seeing  that  the  concessionaire 
in  charge  of  this  phase  of  work  on  its  vessel  did  so.  But 
if  the  Halecki  case  was  intended  to  establish  liability  on 
the  part  of  a  shipowner  in  a  situation  where,  as  here,  the 
danger  is  both  known  to  and  created  by  the  person  in- 
jured we  cannot  abide  it.  We  likewise  do  not  believe  that 
this  was  the  Supreme  Court's  intention. 
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We  urge  that  the  proper  rule  to  be  applied  to  the  facts 
here  alleged  was  announced  in  Filipek  v.  Moore-McCor- 
mack  Lines  (2  Cir.  1958)  258  F.  2d  734,  cert,  denied  (1959) 
3  L.  Ed.  2d  629.  The  court  there  recognized  that  even 
under  the  liberal  doctrines  of  the  general  maritime  law  a 
shipowner  could  not  be  held  responsible  to  protect  an 
employee  of  an  independent  contractor  from  the  risks 
inherent  in  and  created  by  the  very  work  which  he  was 
performing  on  the  vessel. 

Whatever  was  said  by  either  the  Court  of  Appeals  or 
the  Supreme  Court  on  the  negligence  question  involved  in 
Halecki  cannot  be  viewed  as  anything  greater  than  an 
expression  of  New  Jersey  state  law.  The  Supreme  Court 
made  this  much  clear  when  in  M/V  Tungus  v.  Skovgaard 

(1959)  359  U.S ,  3  L.  Ed.  2d  524,  it  held  that  actions 

brought  under  a  state  wrongful  death  statute  are  to  be 
governed  entirely  by  state  law.  This  case  is  to  be  gov- 
erned neither  by  the  laws  of  New  Jersey  nor  the  general 
maritime  law.  It  is  the  California  statute  which  this 
Court  must  apply,  and  for  the  reasons  hereinabove  stated 
the  complaint  did  not  state  a  cause  of  action  cognizable 
under  the  laws  of  California. 


CONCLUSION. 

We  believe  that  this  Court  failed  to  determine  the  rights 
of  the  parties  in  this  case  under  state  law  as  required  by 
the  United  States  Supreme  Court.  We  also  believe  that 
the  District  Court's  dismissal  of  the  complaint  was  proper 
inasmuch  as  no  cause  of  action  was  stated  under  Call- 
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fornia  law.    Accordingly,  we  petition  this  Court  as  fol- 
lows : 

1.  To  vacate  its  Opinion  and  Judgment  of  Reversal 
dated  March  16,  1959  and  enter  a  judgment  affirming  the 
decision  of  the  court  below; 

2.  To  withdraw  from  its  Opinion  of  March  16,  1959 
all  references  to  ''unseaworthiness"  and  to  the  general 
maritime  law  as  controlling  the  substantive  issues  in  this 
case;  and 

3.  To  grant  a  rehearing  with  oral  argument  upon  the 
Opinion  and  Judgment  of  March  16,  1959  if  the  Court 
desires  such  argument  for  clarification  of  the  issues 
presented  herein. 

Dated,  San  Francisco,  California, 
April  9,  1959. 

Respectfully  submitted, 

Graham,  James  &  Rolph, 
Robert  E.  Patmont, 
Attorneys  for  Appellee 
and  Petitioner. 
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BRIEF  FOR  APPELLANT 


JURISDICTIONAL  STATEMENT 

This  is  an  appeal  by  the  Attorney  General  from  a 
declaratory  judgment  of  United  States  citizenship.  The 
suit  was  brought  under  Sec.  360  of  the  Immigration 
and  Nationality  Act  of  1952,  8  U.S.C.  1503  (R.  3). 
The  court  below  concluded  that  it  had  jurisdiction  to 
award  relief  under  that  statute,  and  appellant  does 
not  dispute  this  conclusion. 


STATEMENT  OF  THE  CASE 

Appellee  was  born  in  Finland  on  July  19,  1907  (R. 
47,  29).  His  father  was  a  Finn  who  previously  had 
come  to  the  United  States  and  had  lived  here  for  a 
period  of  about  eight  years.'  During  that  time  the  father 
became  a  naturalized  citizen  in  Portland,  Oregon,  on 
August  13,  1894  (R.  60-61,  29,  Exh.  1).  However,  the 
father  went  back  to  Finland  in  1896  or  1897  and  never 
returned  to  this  country,  continuing  to  live  in  Finland 
until  his  death  in  1927  or  1928  (R.  47,  48;  Dep.  H.  5). 
After  his  return  to  Finland  the  father  was  married  and 
appellee  was  born  of  that  marriage  at  least  10  years 
after  his  father  had  left  the  United  States  (Id.). 

Appellee  continued  to  live  in  Finland  until  he  was 
40  years  old.  During  this  time  he  concededly  knew  that 
his  father  had  become  a  naturalized  citizen  of  the  United 
States.  His  father  had  told  him  that  he  was  an  American 
citizen  (R.  48) ;  he  remembered  his  "father  stating 
that  he  was  a  citizen  of  the  United  States  and  could 
return  to  the  United  States  at  any  time  if  necessary" 
(Dep.  H.  5) ;  he  saw  his  father's  naturalization  paper  for 
the  first  time  "when  my  mother  brought  out  that  paper 
before  she  died"  in  1945  (R.  54). ^ 


'  The  eight  year  period  was  fixed  by  appellee  at  p.  5  in  his  testi- 
mony at  the  deportation  hearing,  part  of  the  administrative  file 
introduced  as  Exh.  6  in  the  court  below  and  lodged  with  this  Court 
by  stipulation  of  the  parties.  Hereafter,  references  to  the  deporta- 
tion hearing  will  be  designated  Dep.  H. 

2  The  court's  Finding  IX  (R.  31)  that  the  naturalization 
certificate  was  found  among  the  mother's  papers  after  her  death 
is   thus   not   an   accurate  reflection   of   the   record. 


However,  appellee  never  was  told  that  he  himself 
was  an  American  citizen,  never  made  any  inquiry  of  the 
American  Consul  (located  600  miles  away)  or  anyone 
else,  and  always  acted  as  a  Finnish  citizen,  which  he 
unquestionably  was  (R.  48,  54).  He  never  professed 
American  citizenship,  since  he  considered  himself  a  citi- 
zen of  Finland  (R.  55,  60,  64,  67;  Dep.  H.  5). 

While  in  Finland  appellee  was  married  in  1936  to  a 
Finnish  girl  and  they  had  three  children,  all  born  in 
Finland  (Dep.  H.  6;  Exh.  4).  He  was  called  for  com- 
pulsory military  service  in  the  Finnish  Army  on  three 
occasions:  (1)  March,  1928 — May,  1929,  entering  as  a 
private  and  advancing  to  sergeant;  (2)  October,  1939 — 
July,  1940,  entering  as  a  sergeant  and  promoted  to 
second  lieutenant;  (3)  June,  1941 — October,  1944,  enter- 
ing as  a  second  lieutenant  and  emerging  as  a  first 
lieutenant  (R.  49-53,  30).  He  asserted,  however,  that  he 
did  not  apply  for  officer's  status  but  that  his  advance- 
ment was  automatic,  based  on  length  of  service  (R.  51, 
52,  31).  However,  he  admitted  that  most  privates  in 
the  army  were  not  promoted,  and  that  his  selection 
doubtless  was  occasioned  by  his  satisfactory  service,  his 
educational  background  in  a  technical  school — almost 
equal  to  university  schooling,  and  his  training  as  a 
construction  (apparently  equivalent  to  civil)  engineer 
(R.  70,  74,  75). 

At  the  time  of  his  original  entry  into  the  army  in 
1928,  when  he  was  20  years  old,  Patokoski  took  an 
oath  of  allegiance  to  Finland  (R.  49,  30).  However,  he 


denies  taking  an  oath  of  allegiance  in  connection  with 
the  other  two  periods  of  military  service  (R.  53). 

Appellee  has  admitted  that  he  voted  in  a  Finnish 
national  election  on  at  least  one  occasion,  in  1946  (R. 
57,  72,  81,  31).  Finding  of  Fact  VIII  of  the  court  below 
made  the  following  observation:  "At  that  time  all 
persons  were  urged  to  vote  to  keep  Communists  from 
gaining  control  of  the  Finnish  Government"  (R.  31). 
This  is  a  fair  summary  of  appellee's  explanation  (R.  57). 

After  the  war,  conditions  in  Finland  were  unsatis- 
factory and  appellee  decided  to  come  to  the  United 
States.  He  went  to  the  American  Consul  in  Helsinki, 
600  miles  from  his  home,  and  obtained  a  visitor's  visa 
permitting  him  to  enter  the  United  States  temporarily 
for  a  period  of  six  months  for  the  supposed  purpose  of 
studying  construction  techniques  in  this  country  (R. 
54,  32).  On  February  24,  1947  he  arrived  in  the  United 
States,  accompanied  by  his  wife  and  three  children, 
who  also  had  received  visitors'  visas,  and  the  family 
was  admitted  to  the  United  States  for  a  temporary 
period  of  six  months  (R.  58,  59,  32;  Dep.  H.  6).  To  the 
Consul  and  the  immigration  officers  appellee  represented 
that  he  was  a  citizen  of  Finland,  and  did  not  voice  any 
claim  to  United  States  citizenship.  At  the  end  of  the 
allotted  six  month  period  appellee  and  his  family 
requested  an  extension  of  their  temporary  stay,  but  this 
request  was  denied   (R.  59,  60,  32). 

Deportation  proceedings  were  then  commenced 
against  appellee  and  his  family,  charging  them  with 
having  remained  unlawfully  in  the  United  States  beyond 
the  period  of  their  sanctioned  temporary  stay.  On  April 


20,  1949  an  order  was  entered  finding  them  deportable 
but  permitting  them  to  depart  voluntarily  from  the  United 
States  within  three  months.  However,  they  did  not 
leave,  and  sought  to  achieve  permanent  residence  through 
private  relief  bills  and  an  application  for  suspension 
of  deportation,  all  of  which  were  unsuccessful.  On 
July  7,  1955  appellee  and  his  family  were  notified  that 
if  they  did  not  depart  voluntarily  from  the  United 
States  by  July  30,  1955  the  order  permitting  their  volun- 
tary departure  would  be  withdrawn  without  further 
notice  and  they  would  be  expelled  from  the  United  States. 
They  did  not  depart  and  on  December  30,  1955  an 
order  was  entered  granting  them  an  additional  30  day 
period,  but  specifying  that  if  they  did  not  go  by  then 
a  final  order  of  deportation  would  be  entered  (R.  32, 
33;  Exh.  6).  Execution  of  the  deportation  order  has 
been  deferred  pending  the  outcome  of  this  litigation. 

On  July  22,  1955  appellee  instituted  this  action  for 
a  declaratory  judgment  of  United  States  citizenship  in 
the  United  States  District  Court  for  the  District  of 
Oregon  (R.  3).  Afer  a  trial  before  Chief  Judge  McCol- 
loch  on  October  29,  1956,  at  which  appellee  testified 
and  a  number  of  exhibits  were  introduced  (R.  40 
et  seq.),  the  court  granted  judgment  on  April  1,  1957 
upholding  the  appellee's  title  to  United  States  citizen- 
ship (R.  27-36).  The  nub  of  the  court's  holding  is 
found  in  its  Conclusion  of  Law  II  (R.  34) : 

"The  plaintiff  could  not  expatriate  himself  or  lose 
or  abandon  his  United  States  of  America  Citizen- 
ship by  taking  an  oath  of  allegiance  to  the  Finnish 
Government  or  by  serving  in  the  Finnish  Army  or 
by   voting    in    a    Finnish    election    because   he   did 


not  know  he  was  a  citizen  of  the  United  States  of 
America  when  he  did  those  things,  and  the  plaintiff 
has  not  expatriated  himself  or  lost  or  abandoned 
his  United  States  of  America  citizenship  by  doing 
those  things  with  such  lack  of  knowledge." 

This  appeal  contests  the  judgment  declaring  appellee 
a  citizen  of  the  United  States. 


APPLICABLE  STATUTES 

Sec.  401  of  the  Nationality  Act  of  1940,  54  Stat.  1168, 

directed   that : 

**A  person  who  is  a  national  of  the  United  States, 
whether  by  birth  or  naturalization,  shall  lose  his 
nationality  by: 

*  *     * 

"(b)  Taking  an  oath  or  making  an  affirmation  or 
other  formal  declaration  of  allegiance  to  a  foreign 
state;  or 

"(c)  Entering,  or  serving  in,  the  armed  forces  of  a 
foreign  state  unless  expressly  authorized  by  the 
laws  of  the  United  States,  if  he  has  or  acquires  the 
nationality  of  such  foreign  state;  or 

*  *     * 

"(e)  Voting  in  a  political  election  in  a  foreign  state 
or  participating  in  an  election  or  plebiscite  to  deter- 
mine the  sovereignty  over  foreign  territory."^ 


3  While  these  statutory  provisions  are  controlling  here  we 
point  out  that  similar  pronouncements  are  found  in  the  legisla- 
tion now  in  effect.  Sec.  349,  Immigration  and  Nationality  Act 
of  1952.  8U.S.C.  1481. 


QUESTIONS  PRESENTED 

I.  Did  appellee  lose  the  American  citizenship  he 
acquired  at  birth  abroad  by  performing  military 
service  in  the  Finnish  Army? 
II.  Did  appellee  lose  such  American  citizenship  by 
voting  in  a  political  election  in  Finland  in  1946? 
III.  Was  such  loss  of  citizenship  precluded  because 
of  appellee's  assertion  that  he  was  not  aware 
of  his  claim  to  American  citizenship,  although 
he  admittedly  knew  that  his  father  was  a  nat- 
uralized citizen  of  the  United  States? 

SPECIFICATIONS  OF  ERROR 

The  errors  specified  by  appellant  are  set  forth  at 
pages  98  and  99  of  the  printed  record. 

SUMMARY  OF  ARGUMENT 

I. 

It  is  not  disputed  that  appellee's  father  was  a 
naturalized  citizen  of  the  United  States  and  that  appellee 
derived  citizenship  from  him  at  the  time  of  his  birth 
in  Finland.  The  sole  question  is  whether  that  citizenship 
was  lost. 

Appellant  does  not  contend  that  appellee  lost  his 
citizenship  by  taking  an  oath  of  allegiance,  since  appellee 
was  a  minor  when  the  oath  was  taken.  Appellant  like- 
wise does  not  contend  that  expatriation  resulted  from  the 
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first  two   periods   of  military   service,   since   there   was 
then  no  law  prescribing  such  loss. 

II. 

Appellee  lost  his  citizenship  under  Sec.  401(c)  of 
the  Nationality  Act  of  1940  by  his  service  in  the 
Finnish  Army  from  June,  1941  until  October,  1944. 
The  court  below  did  not  find  that  this  service  was 
involuntary.  However,  if  the  question  arises  we  believe 
voluntariness  is  amply  established. 

The  mere  fact  that  the  service  was  performed  under 
a  conscription  law  does  not  necessarily  connote  duress. 
See  Nishikawa  v.  Dulles,  356  U.S.  129  (1958);  Coumas 
V.  Brownell,  222  F.  2d  331  (C.A.  9,  1955).  Ordinarily 
duress  will  be  present  only  when  an  objection  to  service 
by  one  claiming  to  be  an  American  citizen  is  disregarded 
or  when  the  citizen  is  terrorized  into  silence  in  a  totali- 
tarian state.   No  such  circumstances   are  present  here. 

Under  Nishikawa  v.  Dulles,  supra,  voluntariness  is 
presumed  unless  it  is  put  in  issue.  No  such  substantial 
issue  was  raised  in  the  court  below. 

In  any  event,  the  government  has  met  any  burden 
of  proof  imposed  upon  it.  The  record  convincingly 
demonstrates  voluntariness  because  no  objection  to  mili- 
tary service  was  made,  because  of  appellee's  steady 
advancement  in  military  rank,  denoting  conspicuously 
satisfactory  service,  and  because  of  appellee's  clear 
expression  (R.  75-76)  regarding  his  willingness  to  fight 
for  his  country's  freedom. 


III. 

Since  appellee  admittedly  voted  in  a  political  election 
in  Finland  in  1946  he  lost  his  American  nationality  under 
Sec.  401(e)  of  the  Nationality  Act  of  1940.  There  is 
not  the  slightest  suggestion  that  this  exercise  of  fran- 
chise was  coerced.  The  only  explanation  is  that  all 
persons  were  urged  to  vote  to  keep  Communists  from 
gaining  control  of  the  Finnish  Government,  and  this 
certainly  does  not  represent  legal  duress. 

IV. 

The  court's  basic  premise  that  appellee  could  not 
lose  his  American  citizenship  since  he  was  not  then 
aware  of  his  legal  status  as  a  citizen  seems  demonstrably 
unsound.  As  a  matter  of  fact  the  record  abundantly 
shows  that  appellee  always  knew  of  his  father's  natural- 
ization in  the  United  States.  At  the  very  least,  he  had 
full  knowledge  of  the  facts  when  he  obtained  the  father's 
naturalization  certificate  upon  his  mother's  death  in 
1945.  Yet  he  voted  in  a  political  election  in  Finland 
the  following  year,  in  1946. 

Knowing  these  facts,  it  would  have  been  a  simple 
matter  for  appellee  to  have  made  inquiry  to  confirm 
his  status.  Yet  he  took  no  such  step  and  did  not  mention 
his  possible  claim  to  American  citizenship  to  the  Ameri- 
can Consul  or  to  the  immigration  officers,  until  he  was 
faced  with  the  possibility  of  deportation. 

Even  accepting  appellee's  argument  at  its  maximum, 
it  adds  up  only   to  a  contention  that  while  he  knew 
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the  facts  he  was  unaware  of  their  legal  consequences. 
We  believe  such  a  plea  must  fail. 

Although  there  is  no  case  precisely  in  point,  many 
analogous  decisions  can  be  cited.  Most  important  is 
Savorgnan  v.  United  States,  338  U.S.  491  (1950). 
There  the  Court  held  that  the  expatriation  statutes 
are  expressed  in  objective  terms  and  provide  for  loss 
of  citizenship  upon  the  performance  of  specified  overt 
acts,  when  voluntarily  done,  and  are  not  conditioned 
upon  the  subject's  undisclosed  intent  or  understanding. 
Other  decisions  which  ratify  the  same  view  are  Acheson 
V.  Kuniyuki,  189  F.  2d  741,  744  (C.A.  9,  1951),  rehear- 
ing denied  190  F.  2d  897,  cert  den.  342  U.S.  942; 
Acheson  v.  Wohlmuth,  196  F.  2d  866,  871  (C.A.  D.C. 
1952).  The  same  concept  was  emphatically  reiterated 
by  the  Supreme  Court  in  Perez  v.  Brownell,  356  U.S.  44, 
61  (1958).  The  majority  holding  there  declared  that  ''it 
would  be  a  mockery  of  this  Court's  decisions  to  suggest 
that  a  person,  in  order  to  lose  his  citizenship,  must 
intend  or  desire  to  do  so." 

The  court  below  consequently  erred  in  finding  that 
expatriation  entails  a  specific  intention  to  relinquish 
the  citizenship  right  and  that  the  voluntary  military 
service  and  voting  did  not  result  in  loss  of  citizenship. 
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ARGUMENT 

I.  Appellant    Does    Not    Dispute  the    Acquisition    of 

United    States    Citizenship    and    Does  Not    Contend    That 

Such  Citizenship  Was  Lost  by  Taking  an  Oath  of  Allegi- 
ance. 

In  the  court  below  the  government  conceded  that 
appellee's  father  was  a  naturalized  citizen  of  the  United 
States  at  the  time  of  his  birth  in  Finland  in  1907  (R.  7). 
We  do  not  recede  from  that  concession.  However,  we 
point  out  that  although  the  father  unquestionably  was 
naturalized  in  1894  his  hold  on  citizenship  and  residence 
status  in  this  country  was  exceedingly  tenuous.  All  told, 
he  remained  in  the  United  States  only  eight  years,  and 
left  this  country  two  or  three  years  after  his  naturaliza- 
tion, never  to  return.  Thereafter  he  continued  to  live  in 
Finland  over  30  years  until  his  death,  married  and  had 
children,  and  presumably  enjoyed  the  bounties  of  Finn- 
ish citizenship  and  residence. 

Although  subsequent  enactments  would  have  divested 

the  father  of  his  claim  to  American  citizenship,  no  such 

statute  was  in  effect  at  the  time  he  forsook  the  United 

States  in  1896  or  1897.  The  first  legislation  was  Sec.  2 

of   the   Act   of   March    2,    1907,    34    Stat.    1228,    which 

declared : 

"That  any  American  citizen  shall  be  deemed  to 
have  expatriated  himself  when  he  has  been  nat- 
uralized in  any  foreign  state  in  conformity  with  its 
laws,  or  when  he  has  taken  an  oath  of  allegiance 
to  any  foreign  state, 

"When  any  naturalized  citizen  shall  have  resided  for 
two  years  in  the  foreign  state  from  which  he  came, 
or  for  five  years  in  any  other  foreign  state  it  shall 
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be  presumed  that  he  has  ceased  to  be  an  American 
citizen,  and  the  place  of  his  general  abode  shall  be 
deemed  his  place  of  residence  during  said  years: 
Provided,  however,  That  such  presumption  may  be 
overcome  on  the  presentation  of  satisfactory  evi- 
dence to  a  diplomatic  or  consular  officer  of  the 
United  States,  under  such  rules  and  regulations 
as  the  Department  of  State  may  prescribe  .   .   .'"* 

resumption  of  residence  in  Finland  and  was  in  effect 
only  four  months  at  the  time  of  appellee's  birth. 
Even  if  we  were  disposed  to  argue  that  its  terms  were 
retroactive,  no  such  contention  was  made  in  the  court 
below  and  we  do  not  urge  it  here. 

Consequently  we  do  not  deny  that  appellee's  father 
remained  a  citizen  of  the  United  States  and  that 
appellee  derived  United  States  citizenship  from  his 
father  under  Sec.  1993  of  the  Revised  Statutes.  It 
cannot  be  overlooked  that  the  son's  tie  to  American 
citizenship  likewise  was  quite  slender,  since  he  was  born 
in  Finland  and  resided  there  40  years,  enjoyed  the 
privileges  of  Finnish  citizenship,  and  first  asserted  a 
right  to  American  citizenship  after  deportation  proceed- 
ings were  commenced  against  him  in  this  country. 
But  these  are  circumstances  which  apparently  do  not 
impair  his  original  title.  The  only  issue  to  be  resolved 
in  this  appeal  is  whether  he  subsequently  lost  his 
citizenship  claim  by  performing  acts  of  expatriation. 


"*  More    positive    pronouncements   regarding   foreign    residence 
by  naturalized  citizens  were  made  in  Sec.  404  of  the  Nationality 
Act  of    1940,    54    Stat.    1170,    and    Sec.   352    of   the    Immigration 
and  Nationality  Act  of  1952,  8  U.S.C.  1484. 
This  statute   was   enacted   ten   years   after  the   father's 
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Appellee  took  an  oatJi  of  allegiance  at  the  time  of 
his  induction  into  the  Finnish  Army,  and  there  is  no 
evidence  in  the  record  that  he  took  such  an  oath  on 
any  other  occasion.  Under  Sec.  2  of  the  Act  of  March  2, 
1907,  quoted  above,  an  oath  of  foreign  allegiance  nor- 
mally would  forswear  United  States  citizenship.  But  it 
appears  that  appellee  was  then  a  few  months  under  the 
age  of  21.  In  1928  there  was  no  specific  age  limitation 
in  the  statute.  However,  it  is  undisputed  that  appellee 
did  not  lose  his  citizenship  by  an  oath  of  allegiance 
taken  during  minority  even  through  the  oath  was 
uttered  in  connection  with  military  service  which  con- 
tinued after  he  attained  the  age  of  21.  Soccodato  v. 
Dulles,  226  F.  2d  243  (C.A.  D.C.  1955);  Augello  v. 
Dulles,  220  F.  2d  344  (C.A.  2,  1955).  The  oath  of 
allegiance  consequently  can  be  excluded  from  consider- 
ation as  a  cause  for  expatriation. 

II.  Expatriation  Resulted  from  the  Military  Service. 

Military  service  alone  did  not  accomplish  loss  of 
citizenship  at  the  time  the  first  two  spans  of  service 
were  undertaken.  De  Cicco  v.  Longo,  46  F.  Supp.  170 
(Conn.  1942).  However,  the  third  spell  of  duty  was 
from  June,  1941  until  October,  1944.  Then  in  effect 
was  Sec.  401(c)  of  the  Nationality  Act  of  1940, 
54  Stat.  1169,  which  declared  that  United  States  citizen- 
ship was  lost  by 

"Entering,  or  serving  in,  the  armed  forces  of  a 
foreign  state  unless  expressly  authorized  by  the  laws 
of  the  United  States,  if  he  has  or  acquires  the 
nationality  of  such  foreign  state." 
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Appellee  served  in  the  armed  forces  of  Finland  when 
he  was  admittedly  a  national  of  Finland.  Such  military- 
service  in  1941-1944  expatriated  him  unless  that  serv- 
ice  was   involuntary. 

No  finding  of  fact  or  conclusion  of  law  by  the  trial 
court  can  support  a  thesis  that  the  military  service 
lacked  inherent  voluntariness.  The  court  assumed  that 
voluntary  acts  of  expatriation  were  performed,  and  its 
ruling  is  grounded  solely  on  its  conclusion  that  a  person 
cannot  lose  citizenship  unless  he  is  aware  of  his  legal 
rights,  a  hypothesis  we  examine  later.  However,  on 
other  occasions  appellee  has  argued  compulsion,  and 
we  therefore  address  this  issue. 

There  was  testimony  below  that  a  1950  law  of 
Finland  visited  criminal  penalties  on  those  who  violated 
universal  military  service  requirements  (R.  89-90;  Exh. 
5).  but  that  legislation  has  no  bearing  on  this  case, 
since  it  was  activated  only  after  its  enactment  and  was 
not  in  effect  when  appellee's  military  service  occurred. 

Even  assuming  that  similar  penalties  were  prescribed 
earlier  (see  R.  56,  57),  they  represent  no  more  than  the 
normal  sanctions,  similar  to  those  in  our  selective 
service  legislation,  a  citizen  must  endure  if  he  disobeys 
his  country's  laws.  Duress  certainly  will  vitiate  an  act 
of  expatriation.  But  duress  cannot  be  predicated  alone 
on  the  circumstance  that  military  duties  are  compul- 
sory or  universal.  See  Nishikawa  v.  Dulles,  356  U.S.  129 
(1958);  Coumas  v.  Brownell,  222  F.  2d  331  (C.A.  9, 
1955).  Ordinarily,  the  defense  of  duress  will  be  a  factor 
only   if   opposition   to   service   by   one   claiming   status 
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as  an  American  citizen  is  overridden  or  when  the 
coercive  climate  in  an  authoritarian  state  stills  his 
tongue  and  prevents  him  from  asserting  his  plea  for 
exemption.  See  Coumas  v.  Brownell,  supra. 

But  no  such  circumstances  are  present  here.  No  relief 
from  service  was  sought.  Moreover,  the  military  enroll- 
ment was  not  in  a  totalitarian  state  whose  repressive 
measures  and  secret  police  might  have  suppressed  the 
desire   to  object. 

Under  the  Supreme  Court's  formulation  in  Nishi- 
kawa  V.  Dulles,  supra,  the  government  can  rely  on  a 
presumption  that  an  act  of  expatriation  was  voluntary 
unless  the  issue  of  voluntariness  is  injected  by  proof  in 
the  record.  The  Supreme  Court  indicated  that  con- 
scription alone  does  not  project  an  issue  of  voluntari- 
ness, and  we  believe  there  is  nothing  in  the  record  to 
overcome  the  normal  assumption  that  a  man's  actions 
are  deemed  voluntary. 

But  even  if  we  are  mistaken  in  this  assumption, 
it  is  our  conviction  that  the  government  has  abundantly 
met  the  burden  of  proof  imposed  upon  it.  That  burden 
is  satisfied  when  the  evidence  in  the  record,  viewed 
in  totality,  establishes  clearly,  unequivocally  and  con- 
vincingly that  the  military  service  was  uncoerced.  See 
Nishikawa  v.  Dulles,  supra;  Coumas  v.  Brownell,  supra. 

This  is  not  a  case  of  an  American  citizen  trapped  in 
a  dictatorial  land,  as  in  Nishikawa.  Rather  it  concerns 
a  man  born  and  raised  in  Finland,  who  was  and  always 


16 

regarded  himself  as  a  Finnish  citizen,  and  who  was  re- 
sponding to  a  call  to  duty  from  the  democratic  govern- 
ment in  the  only  motherland  he  had  ever  known. 

There  is  not  the  slightest  whisper  of  any  protest. 
True,  like  most  conscripts,  appellee  would  have  pre- 
ferred to  remain  in  the  comfort  and  safety  of  his  home. 
But  everyone  was  required  to  go,  and  as  a  loyal  Finnish 
citizen  he  answered  his  country's  call  (R.  49,  57,  85). 

Additionally,  the  voluntariness  of  this  service  re- 
peatedly is  attested  in  the  record.  In  the  first  place,  as 
we  have  noted,  there  was  never  any  vocalized  objection 
to  the  military  service  (R.  77,  21;  Dep.  H.  7).  Second, 
he  took  an  oath  of  allegiance  without  protest  (R.  49, 
50,  76,  11^.  While  this  oath  related  to  an  earlier  period 
of  service,  it  is  an  element  in  the  total  pattern. 

A  third  circumstance  is  appellee's  steady  enhance- 
ment in  military  rank,  commencing  with  private  and 
ending  as  a  first  lieutenant.  The  court  below  is  patently 
in  error  in  finding  that  these  were  the  natural  reward 
for  longevity  of  service  (R.  31).  Not  only  is  such  an 
assumption  contrary  to  all  experience,  but  it  directly 
conflicts  with  the  testimony  of  appellee  himself  (R.  74, 
75).  The  military  authorities  certainly  would  not  have 
favored  him  if  his  services  were  not  conspicuously  satis- 
factory or  if  there  was  any  indication  that  he  was  dis- 
loyal, disaffected,  or  recalcitrant. 

Finally,  the  voluntariness  of  the  service  is  under- 
scored by  appellee's  entirely  commendable  endorse- 
ment of   the  democratic   principles  of  his  government, 
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and  his  repeatedly  expressed  wish  to  support  it  in  its  fight 

for    freedom    against    foreign    invaders.    The    following 

excerpt   from   appellee's   testimony   is   enlightening    (R. 

75-76): 

"Q.  You  were  ready  at  any  time  over  there  to 
fight  for  Finland's  independence,  weren't  you? 

A.  Yes,   I  think  so. 

Q.  You  state  in  a  letter  to  the  Immigration 
Service  dated  October  25,  1948:  'It  is  my  convic- 
tion to  uphold  what  is  right  and  to  oppose  injustice 
and  tyranny  and  therefore  I  have  fought  for  little 
Finland  which  was  attacked  by  a  great  country. 
The  whole  world  condemned  this  attack  upon  Fin- 
land. Looking  at  it  from  the  human  point  of  view 
how  could  I  have  forfeited  any  possible  claims 
which  I  may  have  had  to  United  States  citizenship. 
I  am  at  all  times  ready  to  fight  for  the  rights  of 
this  country  in  which  I  now  live  if  an  assault  were 
made    against   it.' 

Now  you  felt  that  you  were  ready  at  any  time, 
then,  to  fight  for  your  little  country? 

A.  Yes,  that  is  my  feeling  because  I  know 
nearly  every  people,  every  American  citizen,  will 
fight  to  hold  freedom." 

This  willingness  to  perform  military  service  for  Fin- 
land is  confirmed  by  his  voluntary  service  in  the 
National  Guard  of  Finland  after  his  military  duty  had 
ended  (R.  84).  And  we  note  that  his  attachment  to  his 
native  land  extended  even  to  support  of  its  policy  in  enlist- 
ing aid  from  Nazi  Germany  during  World  War  II 
(R.   79). 

In  our  view  the  record  overv/helmingly  demonstrates 
that  appellee's  military  service  was  not  performed  under 
duress   of  a  kind  which  would   vitiate   its   legal   effect. 
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III.  Expatriation  Resulted  from  Voting  in  a  Political 
Election  in  Finland. 

Under  Sec.  401(e)  of  the  Nationality  Act  of  1940, 
54  Stat.  1169,  voting  in  a  political  election  in  a  foreign 
state  caused  loss  of  United  States  nationality.  In  his 
testimony  before  the  court  appellee  admitted  that  he 
had  voted  in  a  national  election  in  Finland,  concededly 
political,  on  one  occasion,  in  1946  (R.  57,  81,  82).  His 
testimony  reveals  a  keen  awareness  of  political  affairs 
in  Finland  and  a  desire  to  support  his  country  in  its 
efforts  to  preserve  its  independent  democratic  institu- 
tions (R.  71-76).  Under  the  statute  this  act  of  voting 
was  itself  sufficient  to  cause  loss  of  American  citizen- 
ship. However,  appellee  seeks  to  elude  this  consequence 
by  contending  that  he  was  compelled  to  vote.  The  only 
compulsion  he  has  described,  however,  consisted  of  pub- 
lic pleas  urging  everyone  to  aid  in  preserving  the 
Finnish  Government  from  the  Communists  (Id.)  The 
court  describes  appellee's  situation  in  its  Finding  of 
Fact   VIII    (R.    31): 

"The  plaintiff  voted  in  the  general  political  elec- 
tion in  Finland  in  approximately  1946.  At  that 
time  all  persons  were  urged  to  vote  to  keep  Com- 
munists from  gaining  control  of  the  Finnish  Gov- 
ernment." 

It  is  evident  that  no  legal  duress  has  been  established. 
Similar  claims  of  moral  compulsion  were  rejected  in 
Acheson  v.  Kuniyuki,  189  F.  2d  741  (C.A.  9,  1951), 
rehearing  denied  190  F.  2d  897,  cert.  den.  342  U.S.  942; 
and  Acheson  v.  Wohlmuth,  196  F.  2d  866  (C.A.  D.C. 
1952).  These  cases  involved  respectively  voting  in  Japan 
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and  Germany  at  the  time  they  were  occupied  by  Ameri- 
can military  authorities.  The  affected  individuals  con- 
tended unsuccessfully  that  the  voting  was  undertaken 
at  the  urging  of  the  occupying  American  officials.  If 
duress  did  not  exist  under  such  circumstances,  then  it 
could  hardly  be  found  when  the  voting  took  place  in  a 
country  not  under  military  occupation.^ 

Here  we  do  not  have  a  voting  ritual  performed  at 
the  command  of  a  police  state.  Appellee  admitted  and 
emphasized  that  during  the  critical  periods  Finland  was 
a  republic,  in  which  the  normal  democratic  processes 
functioned.  No  one  compelled  him  to  vote  and  his  motiv- 
ation, laudable  enough,  was  to  do  his  part  in  improving 
his  country's  lot.  By  any  rational  test  appellee  cast  his 
ballot  freely  and  voluntarily. 

IV.  Expatriation  Was  Not  Avoided  by  Appellee's 
Ignorance  of  the  Legal  Consequences  of  His  Actions. 

The  trial  court's  sparse  opinion  apparently  assumes 
that  appellee  had  committed  at  least  one  act  of  expatri- 
ation but  found  that  he  "did  not  know  that  he  was  a 
citizen  at  the  time  he  did  the  things  which  were  alleged 
to  have  cost  him  his  citizenship"  (R.  27).  Observing  that 
this  was  a  case  of  first  impression,  the  court  took  the 
position  that  expatriation  entailed  the  intentional  relin- 


s  Special  legislation  has  permitted  expeditious  resumption  of 
American  citizenship  by  those  who  lost  such  citizenship  through 
voting  in  political  elections  in  Italy  immediately  after  World 
War  II.  See  Act  of  Aug.  7,  1946,  60  Stat.  865;  Act  of  Aug.  16, 
1951,  65  Stat.  191,  as  amended  by  Sec.  402 (j),  Immigration  and 
Nationality  Act  of  1952,  66  Stat.  278. 
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quishment  of  a  known  right.  The  court's  view  is  reflected 

in  its  Conclusion  of  Law  II   (R.  34) : 

"The  plaintiff  could  not  expatriate  himself  or  lose 
or  abandon  his  United  States  of  America  Citizen- 
ship by  taking  an  oath  of  allegiance  to  the  Finnish 
Government  or  by  serving  in  the  Finnish  Army  or 
by  voting  in  a  Finnish  election  because  he  did 
not  know  he  was  a  citizen  of  the  United  States  of 
America  when  he  did  those  things,  and  the  plain- 
tiff has  not  expatriated  himself  or  lost  or  aban- 
doned his  United  States  of  America  citizenship 
by  doing  those  things  with  such  lack  of  knowledge." 

The  court's  reasoning  would  have  been  more  plausible 
if  it  appeared  that  appellee  never  knew  that  his  father 
was  a  citizen  of  the  United  States.  But  the  record 
decisively  refutes  such  a  supposition.  In  the  deportation 
hearing  appellee  testified  that  he  remembered  his  father 
stating  he  was  a  citizen  of  the  United  States  and  could 
return  to  the  United  States  at  any  time  if  necessary 
and  that  appellee  himself  never  sought  the  shelter  of 
American  citizenship,  since  he  never  "dared  to  make 
that  claim,  but  it  has  always  been  sort  of  a  thought 
in  my  mind"  (Dep.  H.  5).  In  his  court  testimony  he 
likewise  stated  that  his  father  had  told  him  that  the 
father  had  become  a  citizen  of  the  United  States  during 
his  brief  residence  in  this  country  (R.  48).  He  also 
declared  in  his  court  testimony  that  he  first  saw  his 
father's  naturalization  papers  for  United  States  citizen- 
ship when  his  mother  exhibited  them  to  him  a  week 
before  her  death  (R.  54).  The  court  concluded  that 
he  had  found  the  naturalization  certificate  among  his 
mother's  personal  belongings,  shortly  after  her  death  in 
1945    (R.   31). 
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We  believe  the  record  necessarily  supports  a  finding 
that  during  all  his  years  of  maturity  appellee  knew 
that  his  father  had  been  naturalized  in  the  United 
States.  At  the  very  least  it  is  certainly  established  as  a 
fact,  and  found  by  the  court,  that  he  knew  in  1945 
that  his  father  had  been  naturalized  in  the  United 
States.  Yet  he  voted  in  a  political  election  in  Finland  the 
following   year,    in    1946. 

Appellee  alleges,  however,  that  neither  his  father 
nor  anyone  else  ever  informed  him  that  he  himself 
might  have  title  to  United  States  citizenship.  Obviously 
appellee,  a  man  with  solid  educational  background,  for 
many  years  harbored  a  belief  that  he  had  such  a  claim, 
since  he  has  testified  that  "it  has  always  been  sort  of  a 
thought  in  my  mind."  Moreover,  it  seems  evident  that 
in  finding  his  father's  naturalization  certificate  and 
bringing  it  with  him  to  the  United  States  appellee  evi- 
dently hoped  that  the  certificate  might  be  useful  to 
him  at  some  future  time.  It  seems  to  us  that  under 
these  circumstances  appellee  had  a  duty  to  inquire 
and  that  he  cannot  shield  himself  behind  a  wall  of 
silence.  Although  a  visit  to  the  nearest  American  Con- 
sulate in  Helsinki  would  have  involved  a  hard  journey, 
it  would  have  been  easy  enough  to  address  a  written 
inquiry  to  the  Consulate.  When  appellee  wanted  a  visa 
he  took  the  necessary  trip  to  Helsinki,  but  made  no 
mention  of  his  possible  claim  to  American  citizenship. 
It  seems  to  us  that  appellee  was  chargeable  with  knowl- 
edge  of  the   rights   he   could  have   claimed. 

However,  even  if  we  were  to  accept  appellee's  thesis, 
it  adds  up  only  to  an  asseveration  that  he  was  aware 
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of  his  father's  status  as  an  American  citizen  but  not 
of  his  own  derivative  rights  through  the  citizenship 
of  his  father.  Stated  differently,  his  position  is  that  he 
knew  the  facts  but  was  unaware  of  their  legal  implica- 
tions. 

Familiar  authorities  tell  us  that  such  a  plea  must 
fail.  For  a  person  who  knows  the  facts  is  charged 
with  knowledge  of  their  legal  consequences.  The  statute 
has  fashioned  objective  formulas  for  the  acquisition  of 
United  States  citizenship  and  for  its  loss.  A  person  who 
knows  the  facts  cannot  avert  the  legal  effects  of  his 
actions  by  a  plea  that  he  was  not  aware  of  those  conse- 
quences. 

We  have  been  unable  to  find  any  case  completely  in 
point.  However,  there  are  a  number  of  analogous  prece- 
dents. The  fountainhead  authority,  of  course,  is  Sav- 
orgnan  v.  United  States,  338  U.S.  491  (1950).  There  a 
woman  was  deemed  to  have  lost  her  American  citizen- 
ship by  taking  an  oath  of  allegiance  and  by  accepting 
naturalization  in  a  foreign  state,  even  though  she  con- 
tended that  she  had  not  intended  to  give  up  her  American 
citizenship  and  had  not  understood  that  she  was  doing 
so.  The  Court  found  (p.  499)  that 

"...  the  acts  upon  which  the  statutes  expressly  con- 
dition the  consent  of  our  Government  to  the  expa- 
triation of  its  citizens  are  stated  objectively.  There 
is  no  suggestion  in  the  statutory  language  that  the 
effect  of  the  specified  overt  acts,  when  voluntarily 
done,  is  conditioned  upon  the  undisclosed  intent  of 
the  person  doing  them." 

And  the  Court  went  on  to  state  (p.  500)  that  a 
person  cannot  "preserve  for  himself  a  duality  of  citizen- 
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ship  by  showing  his  intent  or  understanding  to  have 
been  contrary  to  the  usual  legal  consequences  of  such 
an  act."  In  Savor gnan  the  Court  followed  its  earlier 
holdings   in  Mackenzie  v.   Hare,  239   U.S.    299    (1915). 

Later  decisions  have  adhered  to  this  conception.  Thus, 

in  Acheson  v.  Kuniyuki,   189  F.   2d  741,   744   (C.A.   9, 

1951)  this  Court  rejected  a  plea  that  a  dual  national  at 

birth  who  had  voted  in  Japanese  elections  was  unaware 

that  she  thereby  lost  her  United  States  citizenship.  The 

Court  said: 

"The  fact,  if  it  be  a  fact,  that  she  did  not  intend 
to  lose  her  nationality  and  did  not  know  that  she 
would  lose  it  if  she  voted  in  these  elections  is  imma- 
terial." 

In  applying  for  a  rehearing  Kuniyuki  objected  to  the 
Court's  statement  that  knowledge  of  consequences  was 
not  essential.  However,  this  Court  denied  the  applica- 
tion, 190  F.  2d  897  (C.A.  9,  1951).  The  Court  declared 
that  its  finding  was  required  by  Savor gnan,  and  quoted 
from  the  Supreme  Court's  opinion  in  that  case.  More- 
over, the  Court  also  observed  that  the  Supreme  Court's 
statement  that  the  expatriation  standards  are  expressed 
"objecively"  merely  condensed  the  more  detailed  exposi- 
tion of  the  lower  court  in  the  Savorgnan  case, 
171   F.   2d   155,   159: 

"Nor  is  the  fact  that  she  was  misinformed  or  mis- 
taken as  to  the  legal  consequences  of  her  conduct 
of  any  significance  here.  One  cannot  avoid  the 
force  of  a  statute  by  asserting  a  mistaken  con- 
clusion as  to  its  sanctions  or  effects.  If  these  factors 
were  permitted  consideration,  the  operation  of  the 
statute  would  depend  not  upon  the  voluntarily 
performed  act  of  becoming  naturalized  in  a  foreign 
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state,  but  upon  the  extent  of  the  legal  knowledge 
and  the  subjective  intention  or  motivation  of  the 
person  involved.  Such  tests  cannot  be  used  to  deter- 
mine the  operation  of  the  statute." 

After  discussing  the  opinions  in  the  Savorgnan  case 
this  Court  went  on  to  observe  in  the  Kuniyuki  reargu- 
ment  that  these  opinions  were  "but  a  restatement  of 
the  ancient  rule  that  ignorance  of  the  law  is  no  excuse. 
Nor  may  facts  which  show  no  more  than  a  possible 
ignorance  of  the  legal  consequences  of  appellee's  acts 
be  made  no  serve  as  proof  of  compulsion."  The  Supreme 
Court  denied  certiorari,  342  U.S.  942. 

A  similar  situation  was  before  the  court  in  Acheson 

V.   Wohlmuth,    196   F.    2d   866,   871    (C.A.   D.C.    1952), 

which  also  involved  voting  in  alleged  ignorance  of  the 

consequences.  The  court  said: 

"A  person  cannot  avoid  the  consequences  which 
Congress  has  attached  to  his  overt  acts  by  claiming 
ignorance  of  the  law  or  a  contrary  intention  on  his 
own  part  in  performing  those  acts,  even  though  loss 
of  citizenship  is  the  result." 

Of    course,    the    most    recent    authority   is    Perez    v. 

Brownell,    356    U.S.    44,    61    (1958).    The    Court    there 

ratified  its  earlier  holding  in  Savor gnan  and  observed: 

"But  it  would  be  a  mockery  of  this  Court's  deci- 
sions to  suggest  that  a  person,  in  order  to  lose  his 
citizenship,  must  intend  or  desire  to  do  so.  The 
Court  only  a  few  years  ago  said  of  the  person  held 
to  have  lost  her  citizenship  in  Mackenzie  v.  Hare, 
supra:  'The  woman  had  not  intended  to  give  up 
her  American  citizenship.'  Savorgnan  v.  United 
States,  338  U.S.  491,  501,  70  S.Ct.  292,  298,  94 
L.Ed.  287.  And  the  latter  case  sustained  the  dena- 
tionalization  of   Mrs.    Savorgnan    although   it   was 
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not  disputed  that  she  'had  no  intention  of  endanger- 
ing her  American  citizenship  or  of  renouncing  her 
allegiance  to  the  United  States.'  338  U.S.,  at  page 
495,  70  S.Ct.  at  page  294.  What  both  women  did 
do  voluntarily  was  to  engage  in  conduct  to  which 
Acts  of  Congress  attached  the  consequence  of 
denationalization  irrespective  of — and,  in  those 
cases,  absolutely  contrary  to— the  intentions  and 
desires  of  the  individuals.  Those  two  cases  mean 
nothing — indeed,  they  are  deceptive — if  their  essen- 
tial significance  is  not  rejection  of  the  notion  that 
the  power  of  Congress  to  terminate  citizenship 
depends  upon  the  citizen's  assent." 

We  believe  these  holdings  and  expressions  ineluctably 
reject  the  basic  assumption  of  the  court  below  that 
expatriation  entails  a  specific  intention  to  relinquish 
the  citizenship  right.  On  the  contrary,  the  grounds  for 
expatriation  are  stated  objectively  and  do  not  depend 
on  the  citizen's  intentions  or  wishes.  Since  appellee 
performed  uncoerced  military  service  and  voluntarily 
voted  in  a  foreign  election  he  has  committed  acts  of 
expatriation  within  the  statutory  design. 

CONCLUSION 

It  seems  evident  that  appellee's  tie  to  the  United 
States,  slender  at  best,  was  severed  by  at  least  two 
distinct  acts  of  expatriation.  Each  was  voluntarily  per- 
formed and,  under  the  statutory  injunction,  resulted  in 
the  loss  of  his  claim  to  United  States  citizenship.  This 
is  not  a  case  involving  a  native  born  citizen,  whose 
constitutional  birthright  is  jeopardized.  Since  appellee 
was  born  ouside  the  United  States,  any  status  he  may 
have  inherited  from  his  father  emerges  from  a  legisla- 
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tive  grant  and  he  is  equally  subject  to  the  statutory- 
edict  divesting  him  of  American  citizenship.  We  note 
also  that  rejection  of  his  claim  would  not  make  appellee 
stateless.  It  would  merely  confirm  what  to  him  was  an 
established  fact,  acted  on  throughout  his  entire  life,  that 
he  is  a  citizen  of  Finland. 

We  respectfully  submit  that  the  judgment  declaring 
appellee  to  be  a  citizen  of  the  United  States  is  clearly 
erroneous  and  should  be  reversed. 

Respectfully  submitted, 

C.   E.   LUCKEY, 

United  States  Attorney, 
District  of  Oregon, 

Victor  E.  Harr, 

Assistant  U.S.  Attorney, 

Attorneys  for  Appellant. 
Of  Counsel: 

Charles  Gordon^, 
Regional  Counsel, 

Immigration  and  Naturalization  Service, 
790  Cleveland  Avenue  South, 
St.  Paul  16,  Minnesota. 
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STATEMENT  OF  THE  CASE 

This  case  was  brought  under  the  provisions  of  the 
United  States  NationaHty  Act  of  1952  for  the  purpose 
of  securing  a  judgment  declaring  appellee  a  national 
and  citizen  of  the  United  States  of  America. 

Appellee's  father,  Matti  Niemela,  v/as  a  citizen  of 
the  United  States  of  America  by  naturalization  in  1894. 
In  either  1896  or  1897,  Matti  Niemela  returned  to  Fin- 
land from  the  United  States,  and  was  married  in  Finland. 
Appellee  was  born  in  Finland  on  July  19,  1907,  as  issue 


of  such  marriage.  Appellee's  father  did  not  return  to 
the  United  States,  and  died  in  Finland  in  1928.  Appel- 
lee's mother  died  in  Finland  in  1945.  Appellee  lived  in 
Finland  from  the  date  of  his  birth  until  1947,  when  he 
and   his  family   came   to   the   United   States. 

Appellee  was  married  in  Finland,  and  three  sons,  now 
aged  20,  18  and  15  years,  have  been  born  as  issue  of 
such  marriage. 

Although  appellee  knew  that  his  father  was  a  natural- 
ized citizen  of  the  United  States  of  America,  the  citizen- 
ship of  the  appellee  was  not  discussed  in  the  family 
circle  and  appellee  did  not  know  he  was  a  citizen  of  the 
United  States  by  birth.  Appellee's  home  in  Finland  was 
approximately  500  miles  from  the  nearest  United  States 
Consul's  office  at  Helsinki. 

Appellee  served  in  the  Finnish  Army  on  three  occa- 
sions: May,  1928,  to  May,  1929;  October,  1939,  to 
July,  1940;  and  June,  1941,  to  October,  1944.  All  of  such 
service  was  under  the  conscription  law  of  Finland. 

Appellee  voted  in  one  election  in  Finland,  in  1946. 
All  persons  in  Finland  who  had  the  privilege  were  urged 
to  vote  at  that  election  to  prevent  the  Communists 
from  gaining  control  of  the  Finnish  government. 

Among  appellee's  mother's  personal  effects,  after  her 
death,  was  the  naturalization  certificate  issued  to  his 
father.  Appellee  brought  the  certificate  with  him  when 
he  came  to  the  United  States,  and  turned  it  over  to 
the  Immigration  and  Naturalization  Service  in  Port- 
land,   Oregon,   at   a   hearing.    Some  time   later   he   was 


informed  by  the  Immigration  and  Naturalization  Service 
that  he  had  been  a  citizen  of  the  United  States  by  birth, 
but  had  lost  his  citizenship  by  taking  an  oath  of 
allegiance  to  the  Finnish  government  upon  his  first 
entry  into  the  military  service  of  that  government. 
From  the  time  appellee  knew  he  was  a  citizen  of  the 
United  States  by  birth,  he  has  contended  he  has  never 
lost  such  citizenship  by  expatriation. 

SUMMARY  OF  ARGUMENT 
I. 

The  government  suggests  that  appellee's  citizenship 
by  birth  and  up  to  1941  is  based  on  a  "slender"  or 
"tenuous"  claim.  However,  the  government  admits  that 
appellee  was  a  citizen  up  to  1941. 

II. 

The  government  contends  that  appellee  lost  his 
citizenship  under  Sec.  401  (c)  of  the  Nationality  Act 
of  1940  by  his  service  in  the  Finnish  Army  from  June, 
1941,  to  October,   1944. 

Since  appellee  held  dual  citizenship,  his  conscription 
into  the  Finnish  Army  establishes  prima  facie  that  his 
service  was  involuntary,  and  the  burden  of  proving 
voluntary  service  falls  on  the  government.  The  govern- 
ment has  failed  to  carry  such  burden  here.  Under  such 
circumstances  appellee  has  not  expatriated  himself.  In 
this  kind  of  case,  instituted  for  the  purpose  of  depriving 
appellee  of  the  precious  right  of  citizenship  previously 


conferred,  the  facts  and  the  law  should  be  construed 
as  far  as  is  reasonably  possible  in  favor  of  the  citizen. 
See  Perkins  v.  Elg,  307  U.S.  325,  337,  83  L  ed  1320, 
1327;  Schneiderman  v.  United  States,  320  U.S.  118,  122, 
87  L  ed  1796,  1800;  Nishikawa  v.  Dulles,  356  U.S.  129, 
135,  2  L  ed  2d  659,  664;  Lehman  v.  Acheson,  206  F.  2d 
592;  Yoshida  v.  Dulles,  116  F.  Supp.  618;  and  Okimura 
V.  Acheson,   111  F.  Supp.  303. 

The  majority  of  the  cases  support  the  view  that 
military  service  for  a  foreign  state  under  conscription 
laws  under  circumstances  where  protest  would  be  use- 
less is  involuntary,  and  that  military  service  for  a  foreign 
state  will  not  result  in  expatriation  unless  such  service  is 
clearly  shown  to  have  been  voluntary.  See  Mandoli  v. 
Acheson,  344  U.S.  133,  97  L  ed  146;  Acheson  v.  Maenza, 
202  F.  2d  453;  Okimura  v.  Acheson,  111  F.  Supp.  303; 
Terada  v.  Dulles,  121  F.  Supp.  6,  Lehman  v.  Acheson, 
206  F.  2d  592;  Yoshida  v.  Dulles,  116  F.  Supp.  618; 
Genshimer  v.  Dulles,  117  F.  Supp.  836;  Riccio  v.  Dulles, 
116  F.  Supp.  680;  and  Tomasicchio  v.  Acheson,  98  F. 
Supp.  166. 

III. 

The  government  further  contends  that  since  appellee 
voted  in  a  political  election  in  Finland  in  1946,  he  lost 
his  United  States  citizenship  under  Sec.  401  (e)  of  the 
Nationality  Act  of  1940.  Courts  that  have  considered 
this  question  under  like  circumstances  as  existed  here 
have  concluded  that  voting  in  a  political  election  in  a 
foreign  state  does  not  cause  loss  of  United  States  citizen- 
ship for  the  reason  that  voting  under  such  circum- 
stances is  voting  under  legal  compulsion  amounting  to 


duress.  See  Tomasicchio  v.  Acheson,  98  F.  Supp.  166; 
Uyeno  v.  Acheson,  96  F.  Supp.  510;  Furuno  v.  Acheson, 
106  F.  Supp.  775;  Naito  v.  Acheson,  106  F.  Supp.  770; 
and  Okimura  v.  Acheson,  111  F.  Supp.  303.  Further- 
more, a  person  holding  dual  citizenship  may  have  and 
exercise  rights  of  nationality  in  two  countries  and  be 
subject  to  the  responsibilities  of  both.  See  Kavvakita 
V.  United  States,  343  U.S.  717,  96  L  ed  1249;  Okimura 
V.  Acheson,  111  F.  Supp.  303;  and  Riccio  v.  Dulles, 
116  F.  Supp.  680. 

IV. 
The  government  also  contends  that  the  lack  of  knowl- 
edge on  the  part  of  the  appellee  of  his  status  as  a 
citizen  of  the  United  States  does  not  prevent  his  expatri- 
ation as  such  citizen,  if  appellee  has  voluntarily  com- 
mitted acts  which  cause  expatriation.  The  trial  court 
held  that  since  the  appellee  did  not  know  he  was  a 
citizen  of  the  United  States  at  the  time  he  did  the 
things  which  have  been  alleged  cost  him  his  citizenship, 
he  cannot  be  held  to  have  given  up  something  he  did  not 
know  he  had.  The  trial  court's  reasoning  was  that 
"expatriation"  and  "abandonment"  are  used  interchange- 
ably in  the  decisions  bearing  on  this  issue  and  that  to 
constitute  expatriation  or  abandonment  there  must  be 
an   "intentional   relinquishment  of  a  known  right." 

Appellee  in  this  case  did  not  voluntarily  perform 
military  service  for  a  foreign  state,  or  voluntarily  vote 
in  a  political  election  in  a  foreign  state,  as  has  been 
recognized  in  many  decisions  hereinbefore  cited,  but 
more  than  this,  he  did  not  know  he  was  a  citizen  of  the 
United  States  when  he  performed  such  military  service 
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and  when  he  voted.  In  t±ie  cases  cited  by  the  govern- 
ment the  citizen  knew  he  was  a  citizen  when  he  did  the 
act  of  expatriation,  but  pleaded  ignorance  of  the  law 
as  to  the  effect  of  his  act.  What  the  trial  court  said  in 
effect  was:  a  person  cannot  give  up  something  he  does 
not  know  he  has — he  has  to  have  an  opportunity  to 
claim  what  he  has  after  he  learns  it  is  his. 

ARGUMENT 

I.  Appellee  Was  a  United  States  Citizen  by  Birth 

Since  the  government  admits  that  appellee  was  a 
citizen  of  the  United  States  by  birth  and  up  to  his  entry 
into  the  military  service  of  the  Finnish  government  in 
1941,   no  argument  is  deemed  necessary  on  this  point. 

In  its  argument  the  government  has  said  that  appel- 
lee first  asserted  a  right  to  United  States  citizenship  after 
deportation  proceedings  were  commenced  against  him 
in  this  country.  This  supports  the  contention  of  the 
appellee  that  he  did  not  know  he  was  a  citizen  of  the 
United  States  until  he  had  been  so  advised  by  the 
Immigration  and  Naturalization  Service  subsequent  to 
a  hearing  at  which  he  had  produced  his  father's  certifi- 
cate of  naturalization,  and  that  since  such  time  (April 
20,  1949)  he  has  contended  he  was  a  citizen  of  the 
United  States. 

II.  Expatriation  Did  Not  Result  from  Military  Service 

Whether  appellee's  military  service  in  the  Finnish 
Army  from  June,  1941,  to  October,  1944,  was  voluntary 
or  not  must  be  determined  from  all  the  circumstances 


attendant  to  such  service,  including  the  factor  of  his  lack 
of  knowledge  that  he  was  a  citizen  of  the  United  States. 
The  issue  of  appellee's  military  service  was  covered  at 
the  trial,  both  on  direct  and  cross-examination.  The 
trial  court  made  no  finding  whether  such  service  was 
voluntary  or  involuntary,  and  did  not  assume  that  such 
service  was  voluntary  as  appellant  argues. 

The  conscription  law  of  Finland,  as  in  evidence 
here,  was  in  effect  during  each  of  the  times  that  appellee 
was  in  military  service  in  Finland.  As  appears  from  the 
exhibit  (Ex.  5)  the  1950  codification  was  merely  a 
recodification  of  the  prior  existing  law,  and  a  prior  re- 
codification in  1932  was  of  the  same  prior  existing  law 
which  had  been  in  effect  since  1923. 

Military  service  in  the  Italian,  German  and  Japanese 
Armies  under  conscription  laws  in  those  foreign  states 
has  been  ruled  as  being  prima  facie  involuntary.  In 
Mandoli  v.  Acheson,  supra,  the  government  was  forced 
to  abandon  its  contention  that  military  service  by  a 
citizen  in  the  Italian  Army  in  1931  resulted  in  expatri- 
ation, because  the  Attorney  General  of  the  United  States 
had  ruled  that  such  service  in  the  Italian  Army,  by 
one  similarly  situated  could  only  be  regarded  as  having 
been  taken  under  legal  compulsion  amounting  to  duress! 
The  Attorney  General  said  (quoting  from  Mandoli  v. 
Acheson,  supra,  page  135),  "The  choice  of  taking  the 
oath  or  violating  the  law  was,  for  a  soldier  in  the  army 
of  Fascist  Italy,  no  choice  at  all."  To  the  same  effect 
is  Genshimer  v.  Dulles,  supra,  involving  a  citizen 
having  dual  United  States  and  German  citizenship,  and 
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Nishikawa  v.  Dulles,  supra,  involving  a  citizen  having 
dual  United  States  and  Japanese  citizenship.  There 
are  numerous  other  cases  to  the  same  effect  involving 
citizens  having  dual  United  States  and  Japanese  citi- 
zenship. 

Since  the  decision  in  Perkins  v.  Elg,  supra,  as 
affirmed  in  Nishikawa  v.  Dulles,  supra,  it  has  been 
the  law  that  no  conduct  of  the  citizen  results  in  expatri- 
ation unless  the  conduct  is  indulged  in  voluntarily. 
Military  service  for  a  foreign  state  by  a  citizen  holding 
dual  citizenship  in  the  United  States  and  such  foreign 
state  is  prima  facie  involuntary,  and  it  becomes  the 
burden  of  the  government  to  prove  by  clear,  convincing 
and  unequivocal  evidence  that  the  military  service  was 
voluntary.  Here,  all  of  the  evidence  is  to  the  contrary. 
Appellee  was  first  called  to  serve  before  he  became  of  age, 
and  again  during  the  Finnish- Russian  Winter  War, 
and  lastly  during  the  2nd  World  War.  All  of  such  service 
was  under  the  conscription  law.  Every  able-bodied  man 
in  Finland  had  to  serve.  If  a  man  didn't  serve,  he 
would  be  put  in  prison  (Ex.  5;  R.  57,  90).  Appellee 
sought  no  advancement  in  the  military  service — what- 
ever advancement  he  received  was  due  to  his  education, 
his  experience  in  construction  work,  and  length  of 
service.  Although  Finland  was  not  a  totalitarian  state,  its 
manpower  was  small,  and  severe  penalties  accompanied 
refusal  to  serve.  Underlying  all  these  facets  of  the  situ- 
ation, appellee  was  a  citizen  holding  dual  citizenship, 
without  knowledge  that  he  was  a  citizen  of  the  United 
States,  and  without  any  way  to  get  out  of  Finland 
after  1939,  when  the  2nd  World  War  really  began,  and 


because  of  his  dual  citizenship,  owing  a  duty  to  Fin- 
land to  serve  in  its  military  service,  if  called  upon. 

Obviously,  the  government  has  failed  to  sustain  the 
burden  of  proof. 

111.  Expatriation  Did  Not  Result  from  Voting 

Voting  by  dual  citizens,  under  similar  circumstances 
as  here,  has  been  held  to  be  voting  under  duress — not 
necessarily  duress  resulting  from  physical  force  or 
threats,  but,  as  said  in  Uyeno  v.  Acheson,  supra,  at 
page  517,  "there  may  be  a  type  of  public  coercion 
which  renders  an  act  involuntary,  although  it  does  not 
stem  from  the  use  of  force."  (Emphasis  by  the  court). 
The  same  case,  at  page  519,  draws  a  distinction  between 
persons  given  a  deliberate  choice  between  acts  which 
express  allegiance  to  the  United  States  or  allegiance  to 
a  foreign  state,  who  makes  a  free  choice,  with  full 
knowledge  (emphasis  ours),  and  who  should,  under  the 
circumstances  be  held  to  its  consequences,  and  persons 
without  any  knowledge  of  the  ways,  laws,  customs  or 
privileges  of  the  United  States — who  are  citizens  of  the 
United  States  by  birth,  but  have  never  lived  there — who, 
under  public  pressure,  are  urged  to  vote,  and  because 
of  such  circumstances  cannot  be  said  to  have  acted 
voluntarily. 

Appellee  testified  (R.  57)  that  in  order  to  prevent 
the  Finnish  Communists  and  Russian  Communists  from 
taking  over  the  Finnish  government  right  after  the 
close  of  the  2nd  World  War,  everyone  who  had  the 
privilege  was  asked  to  vote,  and  election  propaganda 
required  it,  and  that  was  the  reason  he  voted.  It  must  be 
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remembered  that  at  this  time  he  did  not  yet  know  he 
was  a  United  States  citizen,  and  had  no  knowledge  of 
his  rights  as  such. 

The  government  at  one  time  acquiesced  in  the  view 
that  appellee's  voting  in  Finland  would  not  have  affected 
his  United  States  citizenship,  as  expatriation  under  Sec. 
401  (e)  of  the  Nationality  Act  of  1940  cannot  be  brought 
about  unless  the  voting  was  voluntary  and  free  from 
legal  compulsion  or  duress.  (Ex.  6,  Order  of  Immigra- 
tion and  Naturalization  Service  dated  April  20,  1949, 
page  3).  The  testimony  of  the  appellee  at  the  hearing 
which  preceded  such  order  convinced  the  Immigration 
and  Naturalization  Service  that  appellee  voted  under 
legal    compulsion. 

In  Kawakita  v.  United  States,  supra,  where  the 
citizen  was  being  tried  on  a  charge  of  treason  with  his 
life  at  stake,  and  where  he  was  urging  that  he  had  re- 
nounced his  United  States  citizenship  in  favor  of  Japan- 
ese citizenship,  the  Supreme  Court  of  the  United  States 
acknowledged  the  doctrine  of  dual  nationality,  and  held 
that  the  accused  had  not  expatriated  himself  by  various 
acts,  including  actual  renunciation  of  United  States 
citizenship,  which  were  voluntary. 

In  Riccio  v.  Dulles,  supra,  the  citizen  (who  held  dual 
citizenship  in  the  United  States  and  Italian  govern- 
ment) was  conscripted  into  the  Italian  Army  while  a 
minor,  was  required  to  take  an  oath  of  office,  was 
called  again  into  military  service  in  1939,  and  voted  in 
Italian  elections  in  1949.  He  made  no  formal  protest 
to  military  service  or  the  oath  of  allegiance.  The  court 
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said  (at  page  682) :  "There  cannot  be  expatriation  be- 
cause of  the  confirmation  of  these  acts  (mihtary  service, 
taking  oath  of  allegiance  and  voting)  unless  the  intention 
to  relinquish  citizenship  was  clear.  'Expatriation  is  the 
voluntary  renunciation  or  abandonment  of  nationality 
and  allegiance'  (citing  Perkins  v.  Elg,  supra),  and 
'proof  to  bring  about  a  loss  of  citizenship  must  be  clear 
and  unequivocal.'  Common  knowledge  of  conditions  pre- 
vailing in  Italy  at  the  times  in  question  lends  credence 
to  plaintiff's  testimony  that  he  acted  as  a  result  of 
duress." 

Appellee  submits  that  upon  application  of  the  test 
of  voluntariness,  it  is  apparent  his  voting  took  place 
under  circumstances  amounting  to  compulsion  and  legal 
duress. 

IV.  Appellee's  Actions  Without  Knowledge 
of  His  Rights  Did  Not  Result  in  Expatriation 

The  government  argues  that  since  appellee  knew  that 
his  father  was  a  citizen  of  the  United  States  that  appellee 
must  have  known  he  had  some  derivative  rights  and 
should  be  charged  with  knowledge  of  such  rights.  It 
must  be  borne  in  mind,  however,  that  we  are  dealing 
with  a  man  who  had  never  been  in  the  United  States, 
who  had  no  knowledge  of  our  customs,  laws  or  mores, 
who  had  never  been  taught  to  stand  up  for  his  own 
rights,  and  who  had  never  known,  until  the  Immigration 
and  Naturalization  Service  in  the  United  States,  in 
1949,  told  him  so,  that  he  was  a  United  States  citizen. 
Appellee  grew  up  in  the  country  which  had  conscription 
long  before  the  United  States  had  it;  he  was  taught  to 
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serve  and  endure  in  silent  compliance  with  the  laws  and 
requirements  of  superiors.  He  lived  a  long  distance 
from  the  nearest  American  Consul.  When  at  long  last, 
after  the  2nd  World  War,  he  had  an  opportunity  to 
come  to  the  United  States  as  an  immigrant,  which  he 
could  have  done  by  waiting  six  more  months,  he  learned 
that  he  was  on  a  list  of  alleged  war  criminals  wanted  by 
the  Russian  government  (R.  55,  56)  and  he  therefore 
decided  to  leave  Finland  as  quickly  as  possible  and 
obtained  a  student  visa.  He  brought  with  him  a  docu- 
ment which  he  thought  might  be  important — his  father's 
certificate  of  naturalization.  He  applied  for  an  extension 
of  his  visa,  and  after  a  long  period  of  time,  this  was 
denied.  A  deportation  hearing  was  then  held,  and  at 
this  hearing  the  certificate  was  handed  to  the  Immigra- 
tion and  Naturalization  Service  hearing  officer.  Later, 
appellee  was  told  he  had  been  a  citizen  but  had  lost  his 
citizenship  by  taking  an  oath  of  allegiance  to  the  Fin- 
nish government.  This  the  government  now  concedes 
was  erroneous,  as  appellee  was  a  minor  when  he  took 
such  oath.  Private  bills  were  introduced  in  Congress 
for  the  relief  of  appellee  and  his  family.  One  of  the  bills 
was  passed  by  the  Senate  but  died  in  the  sub-committee 
of  the  Judiciary  Committee  of  the  House.  Appeals  under 
all  applicable  provisions  of  the  law  to  the  Immigration 
and  Naturalization  Service  resulted  in  denials  of  relief. 
This  case  under  the  Nationality  Act  was  instituted  as 
a  last  measure.  After  a  hearing  on  the  merits,  the  trial 
court  found  that  there  was  no  intentional  abandonment 
of  United  States  citizenship  by  appellee  by  any  of  the 
alleged  acts  of  expatriation  committed  by  appellee  be- 
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cause  he  didn't  know  he  was  a  United  States  citizen  and 
therefore  couldn't  have  intended  to  lose  something  he 
didn't  know  he  had.  Analogous  situations,  so  well  estab- 
lished that  no  citations  are  deemed  necessary,  are: 
Limitations  of  actions  based  on  fraud  will  not  run  until 
the  fraud  is  discovered;  persons  under  an  incapacity 
or  disability  will  not  be  held  to  strict  performance  as 
to  time,  until  the  incapacity  or  disability  is  removed; 
buyers  are  usually  afforded  an  opportunity  to  inspect 
before  they  are  bound  to  buy;  marriages  may  be  an- 
nulled where  one  party  doesn't  know  that  the  other  was 
unable  to  contract  marriage,  even  though  the  marriage 
has  been  consummated  and  the  incapacity  isn't  dis- 
covered until  later. 

The  government  contends  that  a  citizen  can  lose  his 
citizenship  even  though  he  does  not  intend  to  do  so  and 
cites  four  cases  in  support  of  such  contention.  A  close 
examination  of  such  cases,  however,  reveals  that  in  each 
of  the  cases  the  citizen  committed  a  voluntary  act 
of  expatriation,  and  that  in  each  instance  the  citizen 
knew  that  he  was  a  citizen  of  the  United  States.  In 
this  case,  appellee  did  not  know  he  was  a  citizen  of  the 
United  States  when  he  committed  the  acts  which  the 
government  claims  resulted  in  his  expatriation  as  a 
United  States  citizen,  and  furthermore  neither  his  mili- 
tary service  nor  the  one  act  of  voting  were  voluntary, 
but  were  committed  under  legal  compulsion.  This  is 
not  a  situation  where  appellee  was  ignorant  of  the  law 
— it  is  a  situation  where  he  did  not  know  he  had  a 
birthright.   Surely  the  law  protects  the  innocent. 
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CONCLUSION 

The  mere  fact  that  appellee  was  born  in  Finland, 
rather  than  the  United  States,  does  not  make  his  claim 
to  United  States  citizenship  tenuous,  or  slender,  as 
asserted  by  the  government,  nor  does  it  make  his  citizen- 
ship any  less  dear  to  him  than  if  he  were  a  native- 
born  citizen.  The  government  has  admitted  that  appellee 
was  a  citizen  of  the  United  States  by  birth.  Before 
appellee  knew  of  this  citizenship,  through  no  voluntary 
act  on  his  part,  and  solely  through  happenings  that  could 
occur  to  anyone  similarly  situated,  two  things  occurred 
which  the  government  says  cost  him  his  citizenship. 
There  is  no  claim  that  appellee  or  his  family  are  not 
worthy  of  citizenship,  or  that  they  have  committed  acts 
which  obviously  would  make  them  unworthy  of  citizen- 
ship. As  a  person  holding  dual  citizenship  (although  he 
did  not  know  of  one)  appellee's  military  service  and 
voting  were  prima  facie  involuntary,  and  the  govern- 
ment has  failed  to  prove  by  a  preponderance  of  clear, 
convincing  and  unequivocal  evidence  that  he  has  expatri- 
ated himself.  In  addition,  appellee  could  not  give  up 
something  he  did  no  know  he  had,  until  he  was  possessed 
of  such  knowledge,  and  after  he  learned  he  was  a  citizen 
of  the  United  States  he  has  always  claimed  such  citizen- 
ship and  has  done  nothing  which  would  forfeit  it. 
A  person  who  has  had  to  fight  for  his  citizenship  as 
strongly  as  the  appellee,  and  who  obviously  deserves  it 
as  much  as  he  does,  should  not  be  denied  such  citizen- 
ship on  a  basis  as  thin  as  that  of  the  government's 
in  this  case. 


15 

It  is   respectfully  submitted  that   the   judgment  of 
the  trial  court  should  be  affirmed. 

Respectfully  submitted, 

Davis,  Jensen,  Martin  &  Robertson, 
William  A.  Martin, 

514  United  States  National  Bank  Building, 

Portland  4,  Oregon, 

Attorneys  for  Appellee. 
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Appeal  horn  the  Judgment  oi  the  United  States 
District  Court  ior  the  District  of  Oregon. 


TO  THE  CIRCUIT  JUDGES,  THE  HONORABLE 
MATHEWS,  CHAMBERS  and  HAMLIN,  Judges  of 
the  above  entitled  Court: 

Come  now  the  appellants,  and  each  of  them, 
and  respectfully  petition  the  above  designated  Cir- 
cuit Judges  (or  in  the  event  this  matter  should  be 
reheard  en  banc,  the  Judges  of  the  above  entitled 
Court),  for  a  rehearing  of  their  cause  and  their 
appeal,  and  in  support  thereof  allege  that  this 
Court  erred  in  its  opinion  and  judgment  filed  here- 
in on  April  27,  1959,  in  the  following  particulars: 


1.  In  failing  to  pass  upon  the  question  of  wheth- 
er or  not  evidence  illegally  seized  by  State  officers 
can  be  used  as  the  basis  of  a  Federal  prosecution. 

2.  In  considering  the  question  of  whether  the 
Federal  search  and  seizure  herein  was  lawful,  and 
in  the  event  this  question  was  properly  before  this 
Court,  in  determining  that  the  Federal  search  and 
seizure  was  lawful. 

3.  In  failing  to  pass  upon  the  question  of  wheth- 
er a  State  court  could  validly  follow  and  enforce 
the  doctrine  announced  by  the  Supreme  Court  in 
Rea  V.  The  U.  S.  (350  U.S.  314). 

4.  In  holding  that  specifications  of  error  No.  12 
(action  of  the  lower  court  in  compelling  the  State 
officers  to  testify  under  threat  of  contempt)  was 
not  properly  before  this  Court  and  in  finding  that 
there  was  no  merit  to  specification  No.  12. 

5.  In  determining  that  specifications  of  error 
Nos.  4,  5,  and  6,  were  not  set  forth  as  required  by 
this  Court's  rules  and  in  further  finding  that  there 
was  no  merit  in  such  specifications. 

6.  In  determining  that  the  evidence  herein  was 
"amply  sufficient,"  or  sufficient  at  all,  to  sustain 
the  conviction  of  each  defendant  on  Counts  I  and  II 
of  the  indictment  without  passing  upon  the  ques- 
tion of  whether  or  not  there  was  an  "interception." 

7.  This  Court  erred  in  failing  to  reverse  the 
conviction  of  defendants  on  all  counts. 


ARGUMENT 

Point  1.  The  Court  erred  in  failing  to  pass  upon 
the  question  of  whether  or  not  evidence  illegally 
seized  by  state  officers  can  be  used  as  the  basis  of 
a  Federal  prosecution  for  the  reasons  that  (a) 
this  Court  cannot  determine  the  legality  of  the 
seizure  of  the  evidence  in  a  vacuum,  and  this  Court 
ignored  (b)  defendants'  contention  that  the  state 
officers  seized  the  evidence  for  the  purpose  of  en- 
forcing Federal  law,  and  (c)  defendants'  conten- 
tion, and  the  evidence  indicating,  the  * 'common 
practice  and  general  understanding"  between  Fed- 
eral and  state  officials  by  which  evidence  obtained 
by  state  officers  indicating  a  Federal  violation 
would  be  turned  over  to  Federal  officers  for  prose- 
cution, and  (d)  the  fact  that  the  tapes,  when  they 
were  seized  by  the  Federal  Government,  were  actu- 
ally being  held  by  order  of  a  State  Court  of  com- 
petent jurisdiction. 

This  Court,  in  its  opinion  (page  8)  stated  that 
since  the  record  below  shows  that  there  was  no 
participation  by  Federal  officers  in  the  state  search 
and  seizure  of  May  17,  1956,  hence,  "the  question 
of  the  lawfulness  of  the  State  search  and  seizure 
need  not  be  considered."  No  one  has  ever  contended 
that  the  FBI  was  lurking  in  the  dark  outside  Ray 
Clark's  home  the  night  it  was  broken  into  on  May 
17,  1956,  the  night  on  which  the  5  rolls  of  tape 
were  stolen  from  his  home.  This  Court,  however, 
has   overlooked    the    fact    that    the    Trial    Judge 


stopped  the  defendants  from  fully  inquiring  into 
whether  or  not  there  was  a  valid  basis  for  the 
Federal  search  warrant,  or  whether  or  not  the  FBI 
records  would  reveal  any  prior  complaint  or  under- 
standing. His  reason  was  that  he  considered  the 
question  of  the  validity  of  the  Federal  search  and 
seizure  completely  immaterial.  The  Court's  lengthy 
ruling  on  this  point  was  quoted  in  its  entirety  at 
pages  44  to  50  of  Appellants'  brief.  At  the  risk  of 
being  repetitious,  we  will  again  emphasize  certain 
portions : 

First  we  will  quote  a  portion  of  the  Govern- 
ment's position  which  appears  (at  page  313  M.S.)' 
immediately  before  the  quotation  in  Appellants' 
brief. 

MR.  LUCRE Y: 

"...  I  submit  that  if  there  had  been  no 
search  warrant  at  all,  if  these  documents  had 
been  turned  over  to  the  federal  authorities  on 
a  silver  platter  by  the  state  officials  or  had 
the  Government  received  them  in  some  other 
manner  that  did  not  go  to  the  original  illegal- 
ity, if  it  was  illegal,  of  the  original  search  and 
seizure  these  defendants  would  be  in  no  posi- 
tion to  complaint.  ..." 

Again,  at  the  bottom  of  the  page  316  and  the 
top  of  317  (M.S.),  the  Court  restated  the  Govern- 
ment's position  as  follows : 

"THE  COURT:  In  other  words,  I  take  it  it  is 
your  position  that  this  Court's  inquiry  is  not 

'  M.S.  refers  to  the  transcript  on  the  Motion  to  Suppress; 
Tr.  refers  to  the  Transcript  of  Testimony ;  Tr.  of  Rec.  to  the 
Transcript  of  Record,  Vol.1. 
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whether  or  not — it  makes  no  difference  wheth- 
er or  not  the  federal  seizure  was  pursuant  to 
a  valid  search  warrant. 

MR.  LUCKEY:  That's  right.  Because  I  sug- 
gest, your  Honor,  that  under  the  cases  if  the 
state  authorities  who  first  themselves  con- 
ducted the  illegal  search  and  seizure  had  hand- 
ed them  over  on  a  silver  platter  to  the  federal 
authorities  they  would  have  been  admissible. 


The  Court  then  ruled  (at  page  321  M.S.) : 

''THE  COURT:  Well,  I  am  forced  to  decide 
it.  I  have  been  listening  to  all  of  the  testimony 
and  I  have  reached  this  conclusion:  That  it 
does  not  make  any  difference  in  the  ultimate 
end  of  this  matter  whether  or  not  the  FBI  had 
a  valid  search  warrant  in  Mr.  Sherk's  posses- 
sion at  the  time  he  took  possession  of  the 
tapes;  that  if  his  taking  possession  is  illegal, 
it  has  to  be  on  some  other  grounds  under  the 
theory  of  defendants  other  than  the  fact  that 
he  held  an  illegal  search  warrant.  ..." 

And  finally  the  Court  stated  (at  page  323  M.S.), 

in  explaining  its  ruling  to  counsel: 

"THE  COURT:  Well,  for  the  instant  it  would 
prevent  you  from  further  inquiring  as  to  the 
basis  of  knowledge — the  basis  of  Mr.  Sherk's 
knowledge  or  lack  of  knowledge  in  executing 
the  affidavit  for  the  search  warrant.  This 
Court  doesn't  care  from  here  on  out  whether 
he  ever  executed  an  affidavit  for  a  search  war- 
rant." (Emphasis  added) 

At  page  328  (M.S.)  the  defendants  requested 
the  production  of  the  reports  made  by  FBI  agent 
Sherk  with  reference  to  these  tape  recordings,  and 
finally  on  page  336  (M.S.)  the  request  was  denied. 
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(See  also  the  initial  request  made  at  pages  180  to 
183  M.S.) 

It  was  and  is  the  defendants'  contention  that 
the  FBI  agent  Sherk,  at  the  time  he  made  the  affi- 
davit for  the  Federal  search  warrant,  knew  that 
the  tapes  were  ''stolen"  tapes, — in  that  the  State 
Court  had  already  allowed  the  motion  to  suppress 
and  held  the  tapes  to  have  been  illegally  seized. 
When  counsel  started  to  inquire  as  to  whether  or 
not  he  knew  that  the  proceedings  to  suppress  the 
evidence  was  pending  when  he  first  heard  the  tapes, 
the  Court  sustained  the  Government's  objection 
that  it  was  irrelevant  (M.S.  197) : 

"MR.  CRAWFORD:  Question:  Did  you  read 
the  newspapers  in  regard  to  this  matter  on 
Monday,  May  21, 1956? 

Answer:  Yes,  I  read  the  newspapers  about 
this  matter  every  day. 

Question:  Every  day? 

Answer:  Every  day.  .  .  . 

Question:  Now  were  you  aware  at  the  time 
you  heard  the  tapes  that  there  was  pending  in 
the  District  Court  of  Multnomah  County,  Ore- 
gon, a  proceeding  to  suppress  certain  evidence 
seized  from  the  residence  of  Raymond  Clark? 

MR.  LUCKEY:  If  the  Court  please,  I  would 
object  to  that  as  immaterial  and  irrelevant. 

THE  COURT:  Yes,  it  is  irrelevant." 

The  matter  was  discussed  between  Court  and 
counsel  and  again  at  pages  213  and  214  (M.S.) 
and  the  Court  reiterated  its  former  ruling. 

We  cannot  comprehend  by  what  logic  this  Court 
concludes  that  Clark's  undisputed  right  of  posses- 


sion  which  he  was  enjoying  in  his  home  on  May  17, 
1956,  is  transmuted  into  an  apparent  consent  (or 
at  least  lack  of  power  to  object)  to  the  FBI  agent's 
seizure  of  these  tapes  on  Sept.  5,  1956.  We  respect- 
fully urge,  and  represent,  as  counsel  of  this  Court, 
that  had  the  agent  been  permitted  to  answer  the 
question  and  the  ones  which  would  have  followed, 
that  he  would  have  stated  that  he  was  well  aware 
of  the  fact  that  the  State  Court  had  previously 
granted  the  motion  to  suppress  and  had  ordered 
the  tapes  impounded  by  the  Attorney  General  and 
that  it  was  from  the  State  Police,  who  were  holding 
them  for  the  State  Court  and  the  Attorney  Gen- 
eral, that  he  learned  the  whereabouts  of  the  tapes 
on  September  5th,  1956. 

If  a  thief  cannot  pass  title  to  stolen  property, 
how  was  Clark's  right  of  possession  in  these  tapes 
disrupted  or  disturbed?  The  Government  has  never 
challenged  Clark's  right  of  possession  in  these 
tapes  nor  his  claim  of  proprietary  ownership.  (See 
the  Government's  brief,  pages  30  to  32.)  The  Gov- 
ernment contended  that  Elkins  had  no  standing  to 
object  because  he  had  "only  indirectly  asserted" 
ownership  of  the  evidence.  While  we  cannot  agree 
with  this  Court's  interpretation  of  the  effect  of  the 
statement  in  defendants'  motion  of  March  25,  1957, 
— that  it  was  restricted  to  the  date  the  motion  was 
filed,  this  Court  is  in  error  when  it  states  the  rec- 
ord does  not  show  that  on  September  5,  1956,  the 
defendants  ''owned  or  had  any  proprietary  interest 
in  the  property  seized"  (Opinion  of  this  Court,  p. 
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9).  In  the  first  place  their  title  or  claim  of  owner- 
ship had  never  been  disputed,  and  in  the  second 
place  in  the  record  defendants  unequivocally 
claimed  proprietary  ownership  of  the  tapes;  the 
following  is  quoted  from  the  transcript  on  the  Mo- 
tion to  Supress,  at  page  286: 

"THE  COURT:  Well,  now,  let  me  ask  you 
the  direct  point.  In  your  motion  to  suppress 
you  assert  a  proprietary  ownership  in  the 
tapes  now  in  the  custody  of  the  Court? 

MR.  CRAWFORD:  That's  right. 

THE  COURT:  Taken  under  the  State's  war- 
rant. You  don't  repudiate  that,  do  you? 

MR.  CRAWFORD:  No."  (Emphasis  added) 

This  Court  has  placed  these  defendants  in  the 
following  position:  The  trial  court  held  it  was  im- 
material whether  there  was  a  federal  search  war- 
rant (or  affidavit  therefor)  and  therefore  pre- 
cluded the  defendants  from:  (1)  trying  to  show 
whether  or  not  there  was  Federal  participation; 
(2)  whether  or  not  there  was  probable  cause  for 
believing  the  existence  of  the  grounds  on  which 
the  Federal  warrant  was  executed;  and  (3)  whether 
or  not  the  Federal  warrant  was  void.  It  did  this 
under  the  "silver  platter  doctrine."  This  Court,  in 
the  face  of  the  record  showing  a  written  motion  in 
which  the  defendants  claimed  to  be  the  owners  of 
the  property  in  question,  and  in  the  face  of  the 
direct  statement  by  counsel  in  open  court  that  they 
claimed  proprietary  interest  in  the  property,  and 
in  the  face  of  the  record  showing  that  the  tapes 
were  originally  seized  from  Clark's  home  after  his 


home  had  been  broken  into,  is  now  holding  that 
the  defendants  have  no  standing  to  challenge  the 
lawfulness  of  the  search  and  seizure,  and  now  holds 
that  the  Federal  search  and  seizure  were  lawful! 
How  can  the  illegal  breaking,  entering  and  seizing 
of  personal  property  destroy  the  defendants'  claim 
of  ownership,  or  Clark's  right  of  possession? 

We  believe  that  if  the  Silver  Platter  doctrine 
is  still  the  law  (which  we  deny),  it  certainly  is 
premised  on  the  lack  of  participation  in,  and  lack 
of  knowledge  of,  any  illegality  on  the  part  of  the 
state  officers.  It  is  true  the  record  does  not  show 
this  pre-existing  knowledge  on  the  part  of  the  Fed- 
eral officers  for  the  reason  that  the  defendants 
were  precluded  by  the  Court's  ruling  from  interro- 
gating the  witnesses  on  this  point.  This  being  so, 
we  respectfully  submit  that  the  Government's  case 
must  rise  or  fall  on  the  validity  of  the  state  search 
and  seizure,  even  if  this  Court  does  not  choose  to 
follow  the  Court  of  Appeals  for  the  District  of 
Columbia  in  Hanna  vs.  U.  S.  (260  F.2d  723).  The 
Government,  for  purposes  of  the  Motion  to  Sup- 
press, conceded  the  illegality  of  the  state  seizure 
(M.S.  84). 

Argument  on  Point  2: 

This  Court  erred  in  considering  the  question  of 
whether  the  Federal  search  and  seizure  was  lawful. 
We  will  not  reiterate  the  argument  contained  above. 
This  Court  passed  on  a  question  that  was  never 
determined  by  the  Court  below  and  its  theory  is 
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diametrically  opposed  to  that  of  the  lower  Court. 

The  lower  Court  stated  it  was  immaterial  whether 

any  Federal  process  had  been  issued  since  the  agent 

received  the  property  on  a  Silver  Platter.  In  fact  it 

was  stated  both  by  counsel  and  the  Court  that  for 

purposes  of  the  motion  it  could  be  assumed  both 

that  the  Federal  search  was  illegal  and  the  state 

search  illegal: 

(M.S.  84)  MR.  LUCKEY  (discussing  the 
state  search  and  seizure) :  '1  think  we  can  take 
the  position,  Your  Honor,  without  saying  that 
we  either  accept  or  disbelieve  that  it  was  or 
was  not  an  illegal  search  and  seizure,  that  for 
the  purpose  of  this  matter  we  may  treat  it  as 
illegal." 

(M.S.  316)  MR.  LUCKEY:  '1  don't  suggest, 
Your  Honor,  that  the  validity  of  the  Govern- 
ment's present  possession  depends  on  the  (fed- 
eral) search  and  seizure  as  to  these  defendants. 

(M.S.  317  MR.  LUCKEY:  "These  are  sub- 
sequent matters  of  getting  them  that  are  mere 
formalities  and  serve  to  get  them  and  perhaps 
by  a  more  delicate  and  discreet  manner.  But  as 
to  the  necessity  of  sustaining  the  search  war- 
rant, I  don't  for  one  minute  suggest  that  it 
isn't  a  valid  search  warrant.  But  my  point  is 
that  we  are  wasting  time  on  an  inquiry  that 
isn't  relevant."  (Emphasis  added) 

The  Court's  rulings  are  quoted  supra,  p.  5. 

The  District  Court  did  not  deny  defendants' 
motion  to  suppress  on  the  ground  that  the  defend- 
ants had  no  standing  in  court  to  question  the  va- 
lidity of  the  Federal  warrant — it  never  got  to  that 
point  since  it  held  that  the  validity  of  the  Federal 
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warrant  was  irrelevant  and  made  no  findings  there- 
on (M.S.  520).  This  being  so,  we  fail  to  see  how 
this  Court,  on  an  incomplete  record,  can  find  the 
Federal  search  was  valid. 

Assuming  that  the  question  is  properly  before 
this  Court,  then  this  Court  erred  in  determining 
that  it  was  valid  because  as  pointed  out  above  and 
as  tacitly  admitted  by  the  Government  in  the  Court 
below  (see  supra,  p.  10,  ''mere  formalities"),  the 
Federal  process  was  a  sham  procedure  to  give  the 
Government  a  color  of  law  in  its  possession.  Does 
this  Court  really  believe  that  the  Government 
needed  a  search  warrant  to  obtain  the  tapes  from 
the  Bank  at  Milwaukie?  Is  this  Court  so  naive  as 
to  believe  that  either  the  state  police  or  the  bank 
manager  would  not  have  responded  to  a  Federal 
subpoena  to  produce  these  tapes  before  the  Federal 
grand  jury?  Is  it  not  obvious  that  the  sole  purpose 
of  the  Federal  search  warrant  was  to  seek  to  avoid 
the  perils  of  the  doctrine  of  custodia  legis  ? 

With  all  the  sincerity  at  our  command,  we  re- 
spectfully suggest  that  Constitutional  guarantees 
should  not  be  dissipated  by  a  sham  proceeding  by 
the  United  States  Government  (McGinnis  vs.  the 
U.  S.,  227  F.2d  598;  U.  S.  vs.  Dixon,  117  F.  Supp. 
925;  and  Gilbert  vs.  the  U.  S.,  144  F.2d  568). 

In  the  McGinnis  case  (227  F.2d  598)  the  Fed- 
eral agent  accompanied  the  State  Police  to  the 
premises  in  question  and  on  the  basis  of  this  visit, 
executed  an  affidavit  for  a  search  warrant.  The 
Court  stated: 
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"A  Federal  agent  cannot  participate  in  an  un- 
lawful search  and  then  on  the  basis  of  what  he 
observed  in  the  course  of  that  search,  and  on 
that  basis  alone,  go  to  a  United  States  Com- 
missioner and  swear  out  a  search  warrant. 
Such  a  search  warrant,  and  the  evidence  pro- 
cured in  the  course  of  a  search  thereunder 
would  merely  be  the  illegal  product  of  a  previ- 
ous unlawful  search  by  Federal  authorities.'' 
(Citing  cases) 

The  difference  between  the  McGiimis  case  and 
the  case  at  bar  is  that  here  the  State  authorities 
delayed  their  invitation  to  the  Federal  authorities, 
until  the  next  judicial  day  after  the  search.  Does 
this  lapse  of  time  destroy  the  Constitutional  guar- 
antee? Such  is  the  holding  of  this  Court  in  the  case 
at  bar.  It  is  respectfully  urged  that  the  possession 
of  the  FBI,  by  means  of  the  Federal  warrant,  had 
no  more  legal  effect  than  the  taking  possession  of 
stolen  property  from  a  thief.  The  original  taking 
of  possession  of  the  tapes  by  the  State  officers  was 
an  unlawful  seizure.  What  alchemy  has  dissipated 
defendants'  constitutional  right  to  object?  What 
made  it  lawful  possession  in  the  bank  or  in  the 
Government? 

We  feel  we  should  comment  on  this  Court's 
apparent  position  that  the  motion  of  March  25th 
did  not  comply  with  the  provisions  of  Subdivision 
(e)  of  Rule  41.  We  are  compelled  to  call  the  Court's 
attention  to  the  provision  of  Rule  2  of  the  Federal 
Rules  of  Criminal  Procedure  which,  although  not 
adopted  by  this  Court  in  its  rules,  is  made  applica- 
ble to  this  Court  by  virtue  of  Rule  54  (a) : 
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"(1)  COURTS  These  rules  apply  to  all 
criminal  proceedings  ...  in  the  U.  S.  Courts  of 
Appeals;  ..." 

The  purpose  of  the  rules  (Rule  2)  is  to  "provide 
for  the  just  determination  of  every  criminal  pro- 
ceeding" and  "they  shall  be  construed  to  secure 
simplicity  in  procedure,  fairness  in  administration, 
and  the  elimination  of  unjustifiable  expense  and  de- 
lay." 

We  respectfully  point  out  that  the  motion  of 
March  25th  was  specifically  upon  at  least  one  of 
the  grounds  set  forth  in  Subdivision  (e)  of  Rule 
41,  and  therefore  the  Court  erred  when  it  stated 
that  the  motion  was  not  based  on  any  of  the  five 
grounds  therein  specified.  If  the  Court  will  examine 
the  motion  (Transcript  of  Record,  volume  1,  #  13, 
pages  46  to  49)  the  Court  will  see  that  paragraph 
(b)  was  "that  the  search  warrant  used  by  said 
agent  or  agents  of  the  Federal  Bureau  of  Investiga- 
tion of  Sept.  5,  1956  in  seizing  said  property  is  and 
was  invalid,  illegal  and  void  in  that  it  is  and  was 
based  on  an  insufficient  affidavit  of  one  Ronald  E. 
Sherk,  an  FBI  agent  .  .  .  and  that  there  was  not 
therefore  probable  cause  for  the  issuance  of  said 
warrant."  (Emphasis  added)  Is  this  language  not 
sufficient  to  advise  the  Government  and  this  Court 
that  it  was  urging  a  violation  of  at  least  Subdivi- 
sion (4)  of  Paragraph  (e)  of  Rule  41,  if  not  also 
Subdivision  (2)  ? 

More  important  than  the  foregoing,  is  the 
Court's  intimation  that  somehow  the  Federal  Rules 
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of  Criminal  Procedure  have  circumscribed  the  Con- 
stitution of  the  United  States  and  prevent  the  de- 
fendants from  raising  a  Constitutional  question. 
The  defendants  have  always  contended  and  still 
contend  that  the  use  by  the  Federal  Government  of 
illegally  seized  state  evidence  violates  the  4th  and 
5th  Amendments  (Appellants'  brief,  pages  55  to  62). 
We  will  not  reiterate  the  argument  heretofore  ad- 
vanced on  this  point,  but  we  do  point  out  that  this 
Court  has  ignored  it. 

We  also  note  that  this  Court  in  its  opinion 
(page  9)  found  it  significant  that  the  defendants 
did  not  ask  for  a  return  of  the  property  to  them. 
We  can  only  point  out  that  had  the  defendants 
asked  for  a  return  of  the  property  to  them,  they 
would  have  been  in  contempt  of  two  State  Court 
orders  directing  that  the  tapes  be  turned  over  to 
and  retained  by  the  Attorney  General  (Tr.  of  Rec. 
p.  65,  p.  68).  Furthermore,  is  this  Court  intending 
to  hold  that  a  Constitutional  guarantee  would  be 
protected  if  the  accused  said,  * 'Please  suppress  this 
evidence  and  return  it  to  me,"  but  is  not  protected 
if  the  witness  merely  said,  'Tlease  suppress  this 
evidence"? 

Arguments  on  Points  3  and  4:  The  Court  erred 
in  failing  to  pass  on  the  question  of  whether  or  not 
a  State  Court  could  validly  follow  and  enforce  the 
doctrine  announced  by  the  United  States  Supreme 
Court  in  Rea  vs.  U.  S.,  350  U.S.  314.  This  Court 
erred  in  treating  this  as  a  question  of  admissibility 
of  evidence. 
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In  its  opinion  (page  10)  this  Court  has  stated 
that  it  need  not  consider  specification  12  because 
this  specification  does  not  comply  with  Rule  18, 
apparently  referring  to  setting  forth  the  "full  sub- 
stance" of  the  evidence  admitted.  In  the  first  place 
the  question  did  not  relate  to  the  relevancy  or  ma- 
teriality of  the  testimony  but  whether  or  not  the 
witnesses  should  be  allowed  to  give  any  testimony 
at  all  concerning  what  they  learned  on  the  night 
of  the  illegal  raid.  The  question  was  raised  by  ob- 
jections interpose  by  the  testimony  of  7  separate 
witnesses,  and  a  rough  calculation  would  indicate 
that  the  testimony  adduced  over  defendants'  ob- 
jection occupied  something  more  than  800  pages. 
Surely  the  Court  does  not  require  a  defendant  to 
encumber  his  brief  with  some  800  pages  of  quota- 
tion of  testimony  at  an  additional  cost  of  at  least 
$3,000  in  order  to  raise  this  question.  Indeed,  a 
summary  of  the  testimony  of  these  witnesses 
(which  does  not  purpose  to  contain  the  ''full  sub- 
stance") occupied  more  than  25  pages  of  the  Ap- 
pendix! Would  the  inclusion  of  25  or  30  additional 
printed  pages  summarizing  their  testimony  have 
aided  this  Court  in  determining  the  question  before 
it? 

We  apologize  for  not  quoting  the  precise  ques- 
tion and  answer  on  which  it  was  first  raised  and 
do  so  now.  There  had  been  considerable  discussion 
between  the  Court  and  counsel  as  to  the  effect  of 
the  restraining  order  and  the  restraining  order  had 
been  read  to  the  entire  jury  panel  as  shown  in  Ap- 
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pellants'  brief  at  page  74  (Tr.  2  to  28).  When  the 
first  state  officer  was  called,  he  was  asked  the  ques- 
tion (Tr.  569) : 

"Question  (by  MR.  LUCKEY) :  Now,  Mr. 
Mineally,  in  connection  with  your  duties  as  a 
deputy  sheriff,  did  you  have  occasion  on  or 
about  May  17,  1956,  to  visit  the  home  of  Ray- 
mond F.  Clark? 

MR.  EVANS:  Objection,  your  Honor,  that 
is  one  of  the  matters  that  is  covered  in  the 
State  Court  Restraining  Order. 

THE  COURT:  It  will  be  overruled. 

MR.  EVANS:  I  would  like  to  be  heard  on 
that,  Your  Honor. 

THE  COURT:  Do  you  have  any  new 
grounds  other  than  what  have  been  discussed? 

MR.  EVANS:  Then  all  the  other  grounds 
we  have  urged. 

THE  COURT:  Very  well.  The  motion  is 
overruled." 

Immediately  following  this,  Mr.  Crawford  joined 
in  the  objection  and  the  Court  likewise  overruled 
it  (Tr.  570). 

The  Restraining  Order  was  considered  by  this 
Court  when  Appellants'  Petition  for  a  Stay  to  en- 
able them  to  file  a  Petition  for  a  Writ  of  Prohibi- 
tion (undocketed  petition  opinion  rendered  per 
curiam  from  Judges  Stephens,  Pope  and  Lehman 
under  date  of  April  22,  1957,  in  which  this  Court 
stated,  in  part: 

"As  for  petitioners,  their  right  of  appeal  from 
any  judgment  of  conviction  will  afford  them 
an  adequate  opportunity  for  Appellate  review 
of  such  rights  as  they  may  have  to  an  exclu- 
sion of  this  evidence.  We  are  not  now  required 
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to  express  any  views  as  to  their  right  in  that 
respect.   .   .   ." 

We  respectfully  submit  that  this  specification  of 
error  and  this  point  is  properly  before  this  Court, 
and  that  since  this  precise  question  was  reserved 
by  this  Court  in  the  case  of  Rios  vs.  the  United 
State  (256  F.2d  173),  that  it  merits  more  than  the 
statement,  * 'However,  we  have  considered  them  and 
find  no  merit  in  them." 

We  repeat  from  our  main  brief:  If  the  Federal 
Court  has  the  power  to  enforce  Federal  policy  on 
Federal  officials  by  enjoining  them  from  taking 
part  in  a  state  prosecution  (Rea  vs.  U.  S.,  350  U.S. 
314),  cannot  a  state  court  enforce  the  identical 
state  policy  with  respect  to  state  officers  when 
they  participate  in  a  Federal  prosecution?  If  the 
question  before  the  Supreme  Court  in  Wolf  vs. 
Colorado  (338  U.S.  25)  was,  as  stated  by  Justice 
Frankfurter,  whether  or  not  the  state  might  adopt 
a  substitute  for  the  exclusionary  rule  without  run- 
ning afoul  of  minimal  standards,  cannot  the  state 
enforce  the  same  right  as  that  of  the  Federal  Gov- 
ernment? 

Argument  on  Points  5  and  6:  The  Court  erred 
in  determining  that  specifications  of  errors  4,  5  and 
6  were  not  properly  before  this  Court  and  that 
they  were  without  merit.  Specifications  4,  5  and  6 
related  to  the  District  Court's  charge  to  the  jury. 
They,  and  defendants'  exceptions,  were  set  forth 
totidem  verbis,  at  pages  100  to  109  of  Appellants' 
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brief.  Immediately  following  these  specifications  of 
error,  we  inserted  a  preliminary  statement  (Appel- 
lants' brief  page  95)  pointing  out  to  the  Court  that 
the  instructions  given,  requested,  and  the  excep- 
tions thereto,  were  quoted  in  their  entirety  at  pages 
100  and  103.  If  this  Court,  by  its  decision  in  the 
case  at  bar,  means  that  in  every  criminal  case  in 
which  a  question  of  as  instructions  was  raised,  the 
appellant  should  set  forth  the  entire  charge  of  the 
Court  to  the  jury  totidem  verbis,  then  we  believe 
this  Court  should  so  state  in  its  rules.  Rule  18-D 
of  this  Court  states  in  part,  'When  the  error  al- 
leged is  to  the  charge  of  the  Court,  the  specifica- 
tions shall  set  out  the  part  referred  to  totidem 
verbis,  .  .  .  together  with  the  objections  urged  at 
the  trial  .  .  ."  In  all  fairness  we  believe  we  have 
complied  with  this  rule,  and  if  the  Court  is  annoyed 
for  the  inconvenience  of  six  pages  intervening  be- 
tween the  listing  of  the  specification  and  the  be- 
ginning of  the  instructions,  we  apologize  for  such 
annoyance  and  inconvenience.  It  had  been  our  fond 
hope  that  setting  them  forth  in  this  manner  would 
make  it  easier,  not  more  difficult,  for  the  Court  to 
determine  the  applicable  law.  (See  Canida  v.  United 
States,  250  F.2d  822,  at  824  (5th  Cir.  January 
1958) ;  Henderson  v.  United  States,  143  F.2d  681,  at 
684  (9th  Cir.  1944) ;  Jacklin  v.  United  States,  231 
F.2d405  (9th  Cir.  1956).) 

We  believe  the  Court  erred  in  finding  there  was 
no  merit  in  these  specifications.  The  Court  below 
instructed  as  to  the  language  of  the  statute  (U.S.C. 
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Title  47,  Sections  153,  605)  and  gave  a  definition  of 
a  "wire  communication"  and  the  defined  intercep- 
tion as  set  forth  in  the  quoted  portion  in  Appel- 
lants' brief  at  pages  100  and  101.  The  Court  then 
discussed  "divulgence"  and  **use"  and  defined  those 
terms.  No  exception  was  taken  or  is  urged  as  to  the 
Court's  definition  of  wire  communication  nor  on 
the  meaning  or  effect  of  divulgence,  publishing  or 
use.  The  only  exception  here  was  to  the  definition 
of  * 'interception."  The  Court  instructed  that  if  a 
telephone  conversation  was  listened  to,  either 
through  the  instrumentalities  of  electrical  devices 
or  through  the  human  ear,  and  it  was  heard  by 
another  party,  this  was  one  meaning  of  the  word 
"intercept."  This,  we  believe,  was  plain  error  with- 
in the  meaning  of  Rule  52  of  the  Federal  Rules  of 
Criminal  Procedure.  We  again  repeat  that  the 
Trial  Court's  position  assumes  interception  and 
then  argues  that  the  means  of  such  interception  is 
immaterial.  It  assumes  there  is  evidence  in  this 
case  that  the  recordings  could  only  have  been  ob- 
tained as  they  were  "passing  over"  the  wire.  The 
defendant  has  no  burden  of  proof  in  a  criminal 
case.  It  is  the  Government's  obligation  to  provide 
evidence  of  the  fact  of  interception.  It  has  at- 
tempted to  do  so  by  lifting  itself  by  its  boot  straps. 
It  says,  "These  tapes  have  telephone  conversations. 
The  participants  did  not  consent  to  their  being  re- 
corded. Therefore  there  must  have  been  an  'inter- 
ception'." This  completely  begs  the  question,  "Was 
there  an  interception?"  The  test  there  is  "How 
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were  the  tapes  recorded?"  By  "interception"  or  by 
eavesdropping?  The  record  is  silent  on  this  point. 

Argument  on  Point  7:  This  Court  erred  in  fail- 
ing to  reverse  the  conviction  of  defendants  on  all 
counts.  We  will  not  reiterate  the  arguments  con- 
tained in  the  main  brief.  Since  the  Court  in  its  opin- 
ion dealt  only  with  Counts  1  and  2,  we  have  di- 
rected our  attention  to  only  these  counts  in  this 
petition  for  rehearing.  The  other  counts  were  dis- 
cussed in  our  main  brief,  and  our  objections  are 
again  urged. 
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CONCLUSION 

May  we  respectfully  point  out  (1)  although  de- 
fendants obtained  "many"  extensions  of  time  for 
docketing  the  appeal,  these  were  necessitated  by 
the  inability  of  the  District  Court  court  reporter 
to  complete  the  transcript,  due  to  the  press  of  other 
business;  (2)  defendants'  counsel  were  faced  with 
the  problem  of  writing,  what  they  hoped  would  be, 
an  intelligible  brief  covering  3,500  pages  of  testi- 
mony and  various  complex  questions  and  attempted 
to  do  so  in  the  manner  most  calculated  to  assist 
the  Court  in  its  determination  of  these  questions. 
In  the  Government's  comment,  it  apparently  had 
no  difficulty  with  any  of  the  * 'non-compliances" 
commented  on  by  this  Court  in  its  opinion  (Appel- 
lee's brief,  pages  54  to  57). 

It  is  respectfully  submitted  that  defendants' 
petition  for  rehearing  should  be  allowed  and  the 
errors  hereinbefore  noted  corrected. 

Respectfully  submitted, 

WALTER  H.  EVANS,  JR., 
BURTON  J.  FALLGREN, 
Attorneys  for  Petitioners- Appellants. 


CERTIFICATE  OF  COUNSEL 

I,  WALTER  H.  EVANS,  JR.,  one  of  counsel  for 
the  defendants-appellants  in  the  above  cause,  here- 
by certify  that  in  my  judgment  the  foregoing  Pe- 
tition for  Rehearing  is  well  founded  and  it  is  not 
interposed  for  delay. 

Dated  this  26th  day  of  May,  1959. 

WALTER  H.  EVANS,  JR., 
Of  Counsel  for  Appellants. 
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NO»     15763 

IN  THE  UNITED  STATES   COURT  OF  APPEALS 

FOR    THE   NINTH   CIRCUIT 

DIAMOND  KIMM. 

Appellants 

vs. 

RICHARD   C.    HOY,    District  Director, 
Immigration  and  Naturalization  Service^ 

AppelleCo 
APPELLANT'S   PETITION  FOR   REHEARING 


TO  THE   UNITED  STATES   COURT  OF 
APPEALS   FOR    THE   NINTH   CIRCUIT,     AND 
THE   HONORABLE   RICHARD  H.     CHAMBERS, 
STANLEY   H.     BARNES  and   FREDERICK  G. 
HAMLEY,    CIRCUIT  JUDGES: 

Appellant^    Diamond  Kimm^    presents  this, 
his  petition  for  rehearing  in  the  above  entitled 
causes    and  in  support  thereof,    respectfully 
urges: 


I 

IN  CONCLUDING   THAT  APPELLANT 
HAD   BEEN   AFFORDED  A  FAIR 
HEARING   ON    THE    ISSUE   OF   DE- 
PORTABILITY     THE   COURT  FAILED 
TO  CONSIDER    THE   RECORD  OF    THE 
1950-1951  HEARINGS  IN  ITS  ENTIRETY= 


The  Court  in  its  opinion  at  page  11  refers 
to  the  remarks  of  the  Hearing  Examiner  at  the 
beginning  of  the  hearings  to  support  its  conclu- 
sion that  appellant  was  informed  that  the  issue 
of  his  deportability  was  involved..     Isolated 
from  the  balance  of  the  record  the  remarks 
quoted  by  the  court  would  appear  to  support  its 
conclusiono     It  is  apparent;,   however ^   from  the 
colloquy  that  followed  shortly  thereafter  (p»    5 
of  the  1950  Hearing  Record)  that  the  Hearing 
Examiner  was  nnisinformed  and  did  not  know  the 
nature  and  purpose  of  the  hearings  when  he  made 
the  opening  remarkSo     Upon  inquiry  and  dis- 
covery in  the  Service  file  of  the  1949  Assistant 
Commissioner's  order  to  reopen  the  proceed- 
ings,   the  Hearing  Examiner  corrected  the 
information  initially  imparted  to  appellant  to 
the  effect  that  a  de  novo  proceeding  was  contem- 
platedj   and  appellant  was  repeatedly  informed 
during  the  course  of  the  hearings  that  they  were 
being  conducted,    pursuant  to  the  order  to 
reopen,   for  the  purpose  of  determining  his 
eligibility  for  suspension  (ppo    IS^    35^    36,    37 
and  45  of  Hearing  Record). 

Reasonably  construed  in  its  entirety,    we 
believe  that  the  1950-1951  hearing  record 
demonstrates  that  the  Immigration  Service 

2. 


officers  conveyed  the  impression  to  appellant 
that  his  deportability  had  already  been  adjudi- 
cated in  the  prior  proceedings  and  that  the  sole 
issue  involved  in  the  later  proceedings  was  his 
eligibility  for  suspension  of  deportationo     This 
conclusion  is  inescapable,   we  respectfully  urge, 
from  the  content  of  the  remarks  made  by  the 
Service  officials  during  the  course  of  the  hear- 
ings with  reference  to  their  nature  and  purpose., 
the  fact  that  the  1949  order  to  reopen  was 
introduced  in  evidence,    the  fact  that  the  record 
of  the  prior  proceedings  in  1942  was  not  offered 
in  evidence  nor  was  appellant  interrogated 
thereon,   and  from  the  fact  that  no  attempt  was 
made  by  the  Service  Officers  to  interrogate 
appellant  as  to  his  student  status  or  to  other- 
wise adduce  any  evidence  in  that  regardo 

The  vice  of  the  proceedings  on  which  the 
deportation  order  is  based,    we  respectfully 
submit;,   is  that  the  evidence  proffered  by 
appellant  in  support  of  his  application  for  sus- 
pension of  deportation  was  used  by  the  Immi- 
gration Service  as  the  sole  basis  for  its  deter- 
mination of  his  deportability,    and  apparently  is 
being  so  used  by  the  Court,    without  clearly 
informing  appellant  that  his  deportability  was 
in  issue  and  without  warning  him  in  advance  of 
his  application  for  suspension  and  testimony 
that  the  same  would  be  considered  and  used  to 
determine  deportability^ 

The  record  of  the  1950-1951  hearings, 
taken  in  its  entirety  and  fairly  construed  com- 
pels the  conclusion,    we  believe,    that  there  was 
not  merely  a  lack  of  emphasis  on  the  issue  of 
deportability,   but  that  it  was  entirely  ignored, 

3. 


II 

THE  COURT  ERRONEOUSLY 
CONCLUDED  THAT  APPELLANT 
CONCEDED  DEPORTABILITY, 


We  urge  that  in  the  circumstances  of  this 
case  appellant  could  not  reasonably  be  expected 
to  challenge  the  deportability  charge  during  the 
course  of  the  1950-1951  hearings,    and  his 
asserted  failure  to  do  so  cannot  be  validly  used 
to  adjudicate  his  deportability  by  default.     Un- 
less appellant  was  clearly  informed  that  his 
deportability  was  in  issue  and  would  be 
determined  on  the  record  of  those  hearings:,   he 
was  denied  an  opportunity  to  explain,   rebut  and 
to  dispel  any  impression  which  may  have  been 
created  by  his  testimony.     What  may  have 
appeared  obvious,    absent  explanation^    could 
conceivably  have  been  dispelledo 

Moreover;    the  hearing  record  shows  that 
appellant  submitted  his  application  for  suspen- 
sion of  deportation  and  testified  thereon 
explicitly  without  admitting  his  deportabilityo 
(Exh»    4  attached  to    1950-1951  Hearing  Record), 


Ill 

THE   COURT'S  HOLDING  RESPECTING 
APPLICANT'S  ELIGIBILITY   FOR 
SUSPENSION  OF   DEPORTATION  CON- 
FLICTS  WITH   PREVAILING 
AUTHORITY» 


In  its  opinion  the  Court  attempts  to 
distinguish  the  KonigsDerg  and  Schware  cases^ 
cited  by  appellant  as  controllings    on  the  basis 
that  here  the  "verdict"  was  not  "guilty"^   but 
"unproven".     The  Court  appears  to  conclude^ 
as  a  basis  for  distinction^   that  in  Konigsberg 
and  Schware  findings  of  bad  moral  character 
were  involved:    whereas  here  there  was  a 
failure  of  proof  of  good  moral  character,. 

We  respectfully  point  out  that  in  neither 
Konigsberg  nor  Schware  was  there  a  finding  of 
bad  moral  character  presented  to  the  Courto    In 
both  those  cases  (Konigsberg,    p^   259;    Schware^ 
po   234)  it  was  stated  that  the  refusal  to  certify 
petitioners  therein  was  predicated  on  an 
asserted  failure  of  proof  of  good  moral  character. 
In  those  cases,   as  here,   the  findings  attacked 
were  predicated  on  an  asserted  failure  of  proof 
of  good  moral  charactero 

In  Konigsberg  (at  page  262)  the  Court  posed 
the  issue  presented  as:    "Does  the  evidence  in 
the  record  support  any  reasonable  doubt  about 
petitioner's  good  moral  character  o  »  »  ?"    In 
Schware  (at  page  239)  the  Court  stated:  "There- 
fore the  question  is  whether  the  Supreme  Court 
of  New  Mexico  on  the  record  before  us  could 
reasonably  find  that  he  had  not  shown  good  moral 


charactero  " 

It  is  plains   we  believe,    that  the  nature  of 
the  findings  attacked  and  the  issues  presented 
for  determination  in  Konigsberg  and  Schware 
are  precisely  the  same  as  in  the  instant  case^ 
and  we  respectfully  urge  that  the  principles 
announced  by  the  Supreme  Court  in  those  cases 
apply  and  are  controlling  here.     In  those  cases^ 
the  Supreme  Court  announced  the  principle  that 
no  inference  adverse  to  good  moral  character 
could  be  drawn  from  a  failure  to  answer^   under 
claim  of  constitutional  protection^   questions 
concerning  political  association  or  beliefs     The 
Court  there  held.,    in  effect^    that  in  the  absence 
of  any  evidence  raising  substantial  doubts^   good 
naoral  character  is  establishedo 

In  the  instant  case  it  is  not  even  contended 
that  there  is  any  evidence  whatever  adverse  to 
appellant's  good  moral  character o     A  fortiori^ 
tested  by  the  principles  in  Konigsberg  and 
Sch wares    we  respectfully  submit:,   appellant  has 
sustained  the  burden  of  establishing  the  requisite 
good  moral  character-, 

Applying  the  same  reasonings    proof  that 
appellant  was  not  a  member  of  any  class  made 
statutorily  ineligible  for  suspension  of  deporta- 
tion was  demonstrated  by  the  total  absence  of 
any  evidence  to  the  contraryo 


IV 
THE   COURT  ERRONEOUSLY 
CONCLUDED   THAT   THE   ISSUE 
OF   PHYSICAL   PERSECUTION 
WAS   PREMATUREo 


We  believe  that  the  Court  has  misappre- 
hended the  basis  for  the  relief  sought  by- 
appellant  in  opposing  deportation  to  Korea. 

The  Court's  finding  of  prematurity^   we 
believe,    is  based  on  the  erroneous  assumption 
that  appellant  here  seeks  review  on  the  merits 
of  his  claim  that  he  would  be  subject  to  physical 
persecution  if  deported  to  Koreao     No  review  on 
the  merits  is  soughto 

Appellant  seeks  a  judicial  declaration  that 
his  rights  with  respect  to  the  place  of  deporta- 
tions   if  deportable5    are  governed  by  Section  23 
of  the  Internal  Security  Act,    heretofore  cited 
in  appellant's  briefs,   and  not  by  the  pertinent 
provisions  contained  in  the  present  Immigration 
Act  (8  Uo  So  Co  A.    1253  (h)  }.     Appellant  seeks 
further,    to  restrain  the  Immigration  Service 
from  deporting  him  to  Korea^    in  the  event  of  an 
adverse  determination  by  the  Service  on  his 
claim,    so  that  the  status  quo  will  be  preserved 
and  appellant  be  thereby  enabled  to  judicially 
test  such  determination.     Absent  such  restraint, 
we  believe,   there  is  a  real  danger  that 
appellant  may  be  deported  to  Korea  without  an 
opportunity  to  obtain  a  judicial  review  of  the 
lawfulness  of  the  place  fixed  for  his  deportation, 
in  violation  of  appellant's  legal  rights  and  to  his 
irreparable  damage. 


On  the  record;    it  is  clear  that  the  Immigra 
tion  Service  has  already  directed  that  appellant 
be  deported  to  Korea  (Exh.  A,    Doc«    2,    Warrant 
for  Deportation).     In  the  absence  of  judicial 
restraint  and  the  declaration  which  appellant 
seeks  here,    the  Immigration  Service  may 
proceed  to  deport  him  to  Korea  summarily, 
without  regard  to  its  final  determination  on  the 
merits  of  appellant's  claim. 

We  submit  that  the  Court  has  jurisdiction 
to  determine  the  issues  here  presented  and  to 
grant  the  relief  applied  for^ 


CONCLUSION 


Appellant  therefore  respectfully  petitions 
the  Court  for  a  rehearing,    and  in  the  event  that 
a  rehearing  be  denied,   for  a  stay  of  the  mandate 
of  this  Court,    to  permit  appellant  to  petition  the 
Supreme  Court  of  the  United  States  for  a  writ  of 
certiorari. 

DATED:      Los  Angeles,    California 
March  18,    1959 

Respectfully  submitted, 

WILLIAM   M.    SAMUELS 

Attorney  for  Appellant. 


CERTIFICATE  OF   COUNSEL 


The  undersigned  attorney  for  appellant 
certifies  that  in  his  judgment  the  above 
Petition  for  Rehearing  is  well  founded 
and  that  it  is  not  interposed  for  delay. 


/s/  William  Mo   Samuels 

William  M.   Samuels 
Attorney  for  Appellant » 
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a  Corporation, 

Appellant, 

vs. 
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To  the  Honorable  Chief  Judge,  and  to  the  Honorable 
Associate  Judges  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit: 
Appellant  herewith  submits  its  petition  for  a  re- 
hearing and  in  support  thereof  advances  the  following 
points  of  law  to  be  reconsidered  by  this  court: 

I.    The  acquittal  of  co-defendant  R.  Drew  Lamb, 
coupled  with  prejudicial  errors  committed  by  the  trial" 
court,  negatives  the  existence  of  any  competent  sub- 
stantial evidence  fairly  tending  to  show  criminal  in- 
tent to  support  a  verdict  of  guilty  as  to  the  appellant. 

A.     The  trial  court's  instruction  that  Town- 
ship liy2  was  at  all  times  the  property  of  the 


United  States  and  that  criminal  intent  could  be 
found  if  appellant  knowingly  took  property  from 
anyone  was  erroneous  and  prejudicial. 

B.  The  trial  court's  refusal  to  admit  into  evi- 
dence defendant's  exhibit  "H"  was  erroneous  and 
prejudicial. 

II.  The  conviction  and  sentencing  of  appellant  un- 
der the  felony  Section  18  USCA  641  and  18  USCA 
1361  was  a  violation  of  due  process  and  equal  protec- 
tion under  the  federal  constitution. 


I.  THE  ACQUITTAL  OF  CO-DEFENDANT  R.  DREW  LAMB, 
COUPLED  WITH  PREJUDICIAL  ERRORS  COMMITTED  BY 
THE  TRIAL  COURT,  NEGATIVES  THE  EXISTENCE  OF  ANV 
COMPETENT  SUBSTANTIAL  EVIDENCE  FAIRLY  TENDING 
TO  SHOW  CRIMINAL  INTENT  TO  SUPPORT  A  VERDICT  OF 
GUILTY  AS  TO  THE  APPELLAIH'. 

Appellant  respectfully  contends  that  there  is  a  com- 
plete lack  of  competent  and  substantial  evidence  show- 
ing an  indei)endent  criminal  intent  on  the  part  of 
appellant  corporation.  This  element  of  criminal  in- 
tent is  the  most  important  factor  to  be  considered  by 
this  appellate  court  and  unless  proved  by  competent 
and  substantial  evidence  the  verdict  of  guilty  must 
/»be  reversed. 

This  honorable  court  bases  its  finding  of  crimmal 
intent  entirely  on  the  actions  of  R.  Drew  Lamb, 
which  criminal  intent  is  then  imputed  to  appellant. 
Appellant  contends  that  not  only  were  certain  errors 
committed  by  the  trial  court  which  were  so  prejudicial 


as  to  erroneously  lead  the  jury  into  finding  a  criminal 
intent  but  that  the  acquittal  of  Lamb  wiped  out  any 
independent  criminal  intent  of  the  appellant.  This 
court  has  not  cited  one  item  of  proof  of  an  independ- 
ent intent  which  is  an  essential  element  to  be  proved 
by  the  government.  United  States  v.  Lamb,  150  Fed. 
Supp.  310;  Mornssette  v.  United  States,  342  U.S.  246. 

The  conviction  of  appellant  must  be  based  on  evi- 
dence outside  the  facts  so  conclusively  negatived  by 
the  acquittal  of  Lamb.  Appellant  respectfully  con- 
tends that  the  honorable  court  of  appeal  has  mis- 
interpreted appellant's  position  with  regards  to  the 
inconsistency  of  the  verdicts  and  has  overlooked  the 
importance  of  the  language  of  the  case  of  Manley  v. 
United  States,  238  Fed.  2d  221,  which  in  effect  holds 
that  the  reviewing  court  must  be  extraordinarily  care- 
ful to  scrutinize  the  record  to  ascertain  any  preju- 
dicial error,  and  if  such  other  prejudicial  error  exists 
to  reverse  the  verdict  of  guilty. 

Appellant  has  never  contended  that  consistency  in 
verdicts  is  required.  It  does  earnestly  contend,  how- 
ever, that  there  must  be  competent  and  substantial 
evidence  upon  which  to  support  a  conviction  as  to  the 
defendant  corporation.  This  honorable  court  not  only 
has  failed  to  discuss  and  pass  on  certain  prejudicial 
errors  raised  by  appellant  but  also  has  assiuned  as  did 
the  trial  court  that  the  actions  of  R.  Drew  Lamb, 
appellant's  president  and  duly  authorized  agent,  were 
criminal  acts  knowingly  and  wilfully  done,  albeit 
that  said  R.  Drew  Lamb  was  acquitted  by  the  jury. 


Where  is  the  presumption  of  innocence?  How  can 
this  court  base  its  determination  that  there  was  suf- 
ficient evidence  of  a  criminal  intent  on  the  part  of 
appellant  solely  on  the  activities  of  Lamb,  when  the 
jury  has  determined  that  in  spite  of  the  overwhelm- 
ing proof  of  action  on  the  part  of  Lamb,  which  this 
court  has  said  was  done  ''wilfully,  knowingly,  and 
with  criminal  intent,"  he  was  acquitted?  The  jury 
must  have  found  that  Lamb  acted  on  an  honest  belief, 
based  on  a  thorough  investigation,  in  reliance  on  ad- 
vice of  government  maps  and  officials,  and  could  not 
be  held  to  a  higher  degree  of  knowledge  than  the  gov- 
ernment itself.  If  Lamb  had  no  criminal  intent, 
neither  did  appellant. 

This  is  not  a  case,  as  are  those  cited  by  this  court, 
where  there  were  other  agents  or  officers  of  the  cor- 
poration in  addition  to  the  co-defendant,  who  were 
responsible  for  the  acts  and  policies  of  the  corpora- 
tion. 

Here,  appellant's  conviction,  in  the  face  of  the  evi- 
dence presented  at  the  trial  and  co-defendant  Lamb's 
acquittal,  is  so  illogical  that  it  must  be  rejected.  Ap- 
pellant earnestly  believes  that  the  jury  found  no 
criminal  intent  on  the  part  of  either  Lamb  or  appel- 
lant but  considered  the  matter  as  a  civil  action  and 
attempted  to  assess  the  corporation  for  civil  damages 
for  converting  government  timber.  Conduct  which  is 
not  wilful  is  not  criminal. 


A.  The  trial  court's  instruction  that  Township  111/2  was  at  all 
times  the  property  of  the  United  States  and  that  criminal 
intent  could  be  found  if  appellant  knowingly  took  property 
from  anyone  was  erroneous  and  prejudicial. 

Not  only  is  there  a  complete  lack  of  competent  and 
substantial  evidence  showing  an  independent  criminal 
intent  on  the  part  of  appellant  corporation  but  the 
trial  court  in  giving  the  instruction,  partially  dis- 
cussed in  this  court's  opinion,  in  effect  instructed  the 
jury  to  disregard  the  fact  that  the  survey  of  the 
alleged  hiatus  was  not  made  until  1954  and  that  Town- 
ship 11%  was  not  created  by  the  filing  of  the  survey 
on  March  30,  1956,  almost  two  years  after  the  alleged 
crime  was  committed.  This  had  a  profound  effect 
on  the  jury  and  a  devastating  effect  on  the  defense 
of  appellant. 

The  instruction  negatived  the  showing  being  made 
by  appellant  of  its  reliance  on  the  maps  and  advice 
of  competent  federal  officials.  The  trial  court,  in 
effect,  said  the  efforts  on  the  part  of  appellant  to  dis- 
cover whether  or  not  it  in  fact  owned  the  land  imder 
dispute  is  ''interesting  .  .  .  (but  not)  .  .  .  particularly 
relevant." 

In  determining  the  issue  of  criminal  intent,  alone, 
the  jury  had  a  right  to  consider  all  of  the  facts  as 
they  related  to  the  title  to  the  land  in  question.  The 
trial  court  instructed  the  jury  to  disregard  all  con- 
sideration of  the  survey  and  possible  belief  that  ap- 
pellant might  have  formed  that  it  owned  the  land, 
because  "as  a  matter  of  law,  this  particular  unsur- 
veyed  land,  which  did  exist,  belonged  to  the  United 
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States  of  America."  Its  impact  on  the  jury  was  to 
direct  a  verdict  of  guilty  if  it  should  find  that  cutting 
or  acts  of  depredation  were  committed.  Further,  the 
court  committed  error  in  instructing  the  jury  that 
they  could  find  the  necessary  criminal  intent  if  appel- 
lant stole  property  or  depredated  land  o^vned  by  any- 
one other  than  itself.  The  necessary  criminal  intent  to 
be  found  is  the  intention  to  take  or  depredate  United 
States  property. 

B.    The  trial  court's  refusal  to  admit  into  evidence  defendant's 
Exhibit  "H"  was  erroneous  and  prejudicial. 

This  learned  court  has  not  discussed  in  its  opinion 
the  effect  of  excluding  from  the  jury  its  right  to 
consider  defendant 's  Exhibit  "  H  ".  Exhibit ' '  H  "  was 
a  letter  written  by  a  responsible  agent  of  the  govern- 
mental body  charged  wdth  administering  the  public 
lands  of  the  United  States,  which  exhibit  admitted 
that  there  was  no  official  knowledge  of  the  alleged 
hiatus.  The  purpose  of  admitting  such  document  was 
to  corroborate  the  prior  testimony  of  defense  wit- 
nesses who  testified  that  there  was  a  complete  lack  of 
knowledge  of  the  existence  of  the  hiatus  on  the  part 
of  the  government  prior  to  and  during  the  times 
charged  in  the  indictment.  This  is  a  criminal  action 
wherein  specific  intent  is  a  vital  element.  It  was 
error  for  the  court  to  refuse  to  admit  into  evidence 
any  matter  which  is  relevant  in  proving  such  a  lack 
of  criminal  intent.  This  was  but  one  more  prejudicial 
error  to  be  considered  by  the  appellate  court  under 
the  doctrine  of  the  Manley  case,  which,  coupled  with 


the  acquittal  of  R.  Drew  Lamb,  would  compel  this 
court  to  reverse  the  verdict  of  guilty  for  failure  to 
prove  specific  intent  as  a  matter  of  law. 


n.  THE  CONVICTION  AND  SENTENCING  OF  APPELLANT  UN- 
DER THE  FELONY  SECTIONS  18  USCA  641  AND  18  USCA  1361 
WAS  A  VIOLATION  OF  DUE  PROCESS  AND  EQUAL  PROTEC- 
TION UNDER  THE  FEDERAL  CONSTITUTION. 

Appellant  respectfully  contends  that  under  the  lan- 
guage of  the  indictment  and  the  proof  brought  out  at 
the  trial,  if  it  be  conceded  that  the  necessary  criminal 
intent  existed,  appellant  should  have  been  sentenced 
under  the  terms  of  the  misdemeanor  Sections  18  USCA 

1852  or  18  USCA  1853.  Appellant  does  not  make  this 
contention  based  on  the  belief  that  the  logs  were  real 
property,  as  stated  in  this  court's  opinion,  but  on  the 
grounds  that  Sections  18  USCA  1852  and  18  USCA 

1853  are  specific  sections  dealing  with  the  course  of 
conduct  alleged  to  have  been  earned  out  by  appellant. 
Sections  18  USCA  641  and  18  USCA  1361  are  general 
statutes.  Under  the  doctrine  enunciated  by  Mr.  Jus- 
tice Black  in  his  dissent  in  the  case  of  Barra  v.  United 
States,  351  U.S.  131,  it  is  a  violation  of  due  process 
as  protected  by  the  Fifth  Amendment  to  the  United 
States  Constitution  to  charge  and  convict  under  a 
specific  set  of  facts,  the  violation  of  which  is  either 
a  misdemeanor  or  a  felony,  where  the  choice  is  left 
to  the  whim  of  the  prosecuting  authorities.  Here  we 
have  specific  applicable  sections  which  must  control 
over  general  sections,  United  States  v.  Chase,  135  U.S. 
255. 
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Under  the  logic  of  the  opinion  of  this  court,  the 
government,  by  electing  to  prosecute  for  activity 
which  is  prohibited  by  the  specific  sections,  under  gen- 
eral sections  covering  the  same  activity,  can  circum- 
vent the  intention  of  Congress  and  make  a  felony 
out  of  conduct  held  by  Congress  to  be  a  misdemeanor 
only. 

This  court  has  in  effect  ruled  that  it  is  a  far  greater 
crime  to  steal  and  convert  logs  from  government  land 
than  it  is  to  cut  the  logs,  remove  and  dispose  of  them 
from  the  same  public  lands.  Appellant  respectfully 
contends  that  the  only  crime,  if  any  committed,  was  a 
misdemeanor  in  cutting  and  removing  timber  from 
public  lands  under  an  honest  but  (subsequently  de- 
termined to  be)  mistaken  belief  that  it  bought  and 
owned  the  land  on  which  the  timber  was  growing. 

For  the  foregoing  reasons  appellant  petitions  for 
a  rehearing. 

Dated,  Sacramento,  California, 
April  22,   1959. 

Respectfully  submitted, 

WiLKiNs,  Little  &  Mix, 
Philip  C.  Wilkins, 
Richard  N.  Little, 
Sidney  E.  Ainsworth, 
Attorneys  for  Appellant 
and  Petitioner. 


Certificate  of  Counsel 

I  hereby  certify  that  I  am  one  of  the  attorneys  for 
appellant  R.  Drew  Lamb.  In  my  judgment  the  fore- 
going petition  for  rehearing  is  well  founded.  It  is 
not  interposed  for  delay. 

Dated,  Sacramento,  California, 
April  22,  1959. 

Richard  N.  Little, 

Of  Counsel  for  Petitioner. 
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BRIEF  FOR  THE  APPELLEE 


OPINION  BELOW 

The  oral  opinion,  findings  of  fact  and  conclusions 
of  law  of  the  District  Court  (R.  48-62)  are  not  of- 
ficially reported. 

JURISDICTION 

This  appeal  involves  federal  transportation  taxes 
for  the  period  July,  1950,  through  November,  1950, 
during  which  period  the  taxes  in  dispute  in  the 
amount  of  $78,937.17  were  paid.  (R.  52-53.)  Fif- 
teen claims  for  refund  were  filed  on  June  28,  1954 

(1) 


(R.  59),  one  was  rejected  on  December  23,  1954,  one 
on  April  11,  1955,  and  the  remainder  on  October  6, 
1955  (R.  59-60).  Within  the  time  provided  in  Sec- 
tion 3772  of  the  Internal  Revenue  Code  of  1939,  and 
on  December  17,  1956,  the  taxpayer  brought  an  ac- 
tion in  the  District  Court  for  the  recoveiy  of  the 
taxes  paid.  (R.  3-24.)  Jurisdiction  was  conferred  on 
the  District  Court  by  28  U.S.C,  Section  1346.  The 
judgment  was  entered  on  September  16,  1957.  (R. 
63-64.)  Within  sixty  days  and  on  November  8,  1957, 
a  notice  of  appeal  was  filed.  (R.  64.)  Jurisdiction  is 
conferred  on  this  Court  by  28  U.S.C,  Section  1291. 

QUESTION  PRESENTED 

Taxpayer  paid  freight  charges  for  transportation 
of  property  solely  within  the  United  States  by  car- 
riers within  the  United  States,  by  means  of  checks 
drawn  in  the  United  States  on  banks  in  the  United 
States.  The  checks  were  mailed  to  Canada  and  there 
manually  delivered  to  the  offices  of  the  carriers  lo- 
cated outside  the  United  States  in  an  attempt  to  avoid 
the  transportation  tax.  The  question  is  whether  tax- 
payer is  not  required  by  Section  3475(a)  of  the  In- 
ternal Revenue  Code  of  1939  to  pay  transportation 
taxes  on  such  payments  despite  the  unusual  method 
by  which  they  were  made. 

STATUTE  INVOLVED 

Internal  Revenue  Code  of  1939: 

Sec.  3475  [As  added  by  Sec.  620(a),  Revenue 
Act  of  1942,  c.  619,  56  Stat.  798].  Transporta- 
tion OF  Property. 


(a)  Tax. — There  shall  be  imposed  upon  the 
amount  paid  within  the  United  States  after  the 
effective  date  of  this  section  for  the  transporta- 
tion, on  or  after  such  effective  date,  of  property 
by  rail,  motor  vehicle,  water,  or  air  from  one 
point  in  the  United  States  to  another,  a  tax 
equal  to  3  per  centum  of  the  amount  so  paid, 
except  that,  in  the  case  of  coal,  the  rate  of  tax 
shall  be  4  cents  per  short  ton.  Such  tax  shall 
apply  only  to  amounts  paid  to  a  person  engaged 
in  the  business  of  transporting  property  for  hire, 
including  amounts  paid  to  a  freight  forwarder, 
express  company,  or  similar  person,  but  not  in- 
cluding amounts  paid  by  a  freight  forwarder, 
express  company,  or  similar  person  for  trans- 
portation with  respect  to  which  a  tax  has  pre- 
viously been  paid  under  this  section.  In  the  case 
of  property  transported  from  a  point  without 
the  United  States  to  a  point  within  the  United 
States  the  tax  shall  apply  to  the  amount  paid 
within  the  United  States  for  that  part  of  the 
transportation  which  takes  place  within  the 
United  States.  The  tax  on  the  transportation  of 
coal  shall  not  apply  to  the  transportation  of  coal 
with  respect  to  which  there  has  been  a  previous 
taxable  transportation. 

*         *         *         * 

(26  U.S.C.  1952  ed..  Sec.  3475.) 
STATEMENT 

This  case  was  tried  upon  the  pleadings  (R.  3-31), 
and  a  written  stipulation  of  facts  supported  by  var- 
ious exhibits  (R.  31-48).  There  is  no  controversy 
about  the  facts  which  are  as  follows: 


The  appellant  (hereafter  taxpayer),  Pacific  Gam- 
ble-Robinson Co.  is  a  Delaware  corporation  with  its 
principal  place  of  business  in  Seattle,  Washington. 
It  is  engaged  in  the  wholesaling  of  fresh  fruits  and 
vegetables  and  processed  food  stuffs  in  the  United 
States,  as  well  as  through  subsidiaries  in  Canada. 
Its  main  offices  were  maintained  at  Seattle,  Wash- 
ington, and  at  Minneapolis,  Minnesota,  and  it  had 
branch  offices  elsewhere  within  the  United  States. 
(R.  51-52.) 

During  the  period  July  through  November,  1950, 
taxpayer  received  freight  bills  from  various  railroad 
companies  in  the  United  States.  These  bills  repre- 
sented charges  incurred  by  taxpayer  upon  the  trans- 
portation of  produce  and  other  property  upon  the 
rail  lines  of  the  railroads  from  one  point  in  the 
United  States  to  another  between  June  30  and  Oc- 
tober 31,  1950.     (R.  52.) 

This  transportation  was  mainly  in  interstate  com- 
merce, although  a  small  amount  was  intrastate,  and 
all  payments  herein  mentioned  were  made  to  railroad 
companies  regulated  by  the  Interstate  Commerce 
Commission.  Under  the  regulations  of  that  Com- 
mission the  freight  bills  were  required  to  be  paid 
within  96  hours  of  receipt,  and  in  each  instance  they 
were  paid  within  that  time.  Each  of  the  railroad 
companies  concerned  maintained  offices  at  various 
places  in  the  United  States,  including  Seattle  and 
Minneapolis  and  other  cities  at  which  taxpayer  main- 
tained branch  offices,  at  which  the  freight  bills  could 
have  been  paid.  They  also  maintained  offices  in 
Canada.     (R.  53.) 


During  the  period  in  question  taxpayer  paid  freight 
bills  aggregating  $2,605,012.47,  together  with  the 
three  percent  tax  imposed  by  Section  3475(a)  of 
the  Internal  Revenue  Code  of  1939,  as  added,  in 
the  amount  of  $78,937.17  which  taxpayer  was  re- 
quired to  pay  by  the  railroad  companies.  (R.  53.) 
These  charges  plus  tax  were  paid  as  follows: 

(a)  Taxpayer's  Seattle  office  drew  checks  upon 
its  accounts  in  two  Seattle  banks,  payable  to  the 
railroad  companies  in  amounts  totalling  $812,810.10 
for  freight  and  $25,164.28  for  transportation  tax. 
These  checks  were  mailed  to  representatives  of  tax- 
payer in  care  of  a  subsidiary  of  taxpayer.  These 
representatives  delivered  the  freight  bills  and  checks 
to  duly  authorized  agents  of  the  railroad  companies 
during  regular  business  hours  at  their  offices  in 
Vancouver,  B.C.  (R.  54-55.)  The  salaries  of  these 
representatives  were  paid  in  part  by  taxpayer's  sub- 
sidiary, by  whom  they  were  employed,  and  in  part 
by  taxpayer.  The  above  described  functions  were 
the  only  functions  which  they  performed  for  tax- 
payer.    (R.  56.) 

(b)  Taxpayer's  Minneapolis  office  drew  checks 
upon  its  account  in  a  Minneapolis  bank,  payable  to 
the  railroad  companies  in  amounts  totalling  $1,620,- 
321.98  for  freight  and  $48,619.11  for  transportation 
taxes.  These  checks  were  mailed  to  one  McGibbon 
in  Winnipeg,  Manitoba.  He  was  employed  and  paid 
by  taxpayer  for  the  sole  purpose  of  paying  the  freight 
bills.  McGibbon  delivered  the  freight  bills  and  checks 
to  the  agents  of  the  railroad  companies  during  their 
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regular  business  hours  at  their  offices  in  Winnipeg. 
(R.  56-57.) 

(c)  Taxpayer's  Minneapolis  office  also  drew  checks 
upon  its  account  in  a  Minneapolis  bank,  payable  to 
the  railroad  companies  in  amounts  totalling  $171,- 
880.39  for  freight  and  $5,153.78  for  transportation 
taxes.  These  checks  were  mailed  to  Peter  McKer- 
cher  in  Toronto,  Ontario.  He  was  an  employee  of 
a  subsidiary  of  taxpayer  with  offices  in  Toronto,  and 
his  salary  was  paid  by  the  subsidiary.  McKercher 
delivered  the  freight  bills  and  checks  to  the  agents 
of  the  railroad  companies  at  their  Toronto  offices. 
(R.  57-59.) 

In  each  of  the  above-described  situations  the  agents 
of  the  railroad  companies  accepted  the  checks  in  the 
various  Canadian  cities,  marking  them  with  an  ink 
stamp  showing  the  word  "Paid",  or  words  to  similar 
effect,  the  date,  and  the  location  of  the  agent's  office 
in  Canada.  The  agents  then  returned  the  receipted 
bills  to  taxpayer's  representatives.  In  each  instance 
the  tax  so  collected  was  paid  by  the  railroad  com- 
pany concerned  to  the  Collector  of  Internal  Revenue 
in  the  district  in  which  it  had  its  principal  place  of 
business.  In  due  course  the  checks  were  presented 
to  the  bank  upon  which  they  were  drawn  and  were 
honored  by  it.     (R.  55-59.) 

Taxpayer  filed  claims  for  refund  for  the  taxes  paid 
and  each  claim  was  disallowed.  (R.  59-60.)  There- 
upon this  action  for  refund  was  commenced,  and 
judgment  entered  in  favor  of  the  United  States.  (R. 
63-64.)  From  such  judgment  the  taxpayer  here  ap- 
peals.    (R.  64.) 


SUMMARY  OF  ARGUMENT 

The  issue  in  the  present  case  is  identical  and  the 
basic  facts  are  essentially  the  same  as  those  consid- 
ered by  the  Court  of  Claims  in  Kellogg  Co.  v.  United 
States,  133  F.  Supp.  387  (C.  Cls.),  certiorari  denied, 
350  U.S.  903,  and  those  presently  pending  before 
this  Court  for  rehearing  in  Fisher  Flounng  Mills  Co. 
V.  United  States,  No.  15,819,  and  Alters  Milling  Co. 
V.  United  States,  No.  15,869.  For  the  reasons  which 
are  more  fully  developed  in  our  brief  in  the  Fisher 
Flounng  Mills  case,  the  decision  of  the  District  Court 
is  correct  and  should  be  affirmed. 

ARGUMENT 

Taxpayer  Is  Required  By  Section  3475(a)  of  the  Internal 
Revenue  Code  of  1939  To  Pay  Transportation  Taxes 
On  Shipments  of  Property  Which  Were  Made  En- 
tirely Within  the  United  States,  Payments  for  Which 
Were  Purportedly  Made  By  Unusual  Methods  Across 
the  Border  In  Canada  for  the  Sole  Purpose  of  Avoid- 
ing These  Taxes 

The  case  at  bar  presents  a  factual  pattern  almost 
identical  to  that  in  Kellogg  v.  United  States,  133 
F.  Supp.  387  (C.  Cls.),  certiorari  denied,  350  U.S. 
903  and  likewise  almost  identical  to  that  in  Fisher 
Flouring  Mills  Co.  v.  United  States,  No.  15819,  and 
Alters  Milling  Co.  v.  United  States,  No.  15869,  both 
of  which  are  presently  pending  before  this  Court  for 
rehearing.  In  our  brief  in  the  Fisher  Flouring  Mills 
case  we  have  discussed  at  length  the  Kellogg  decision 
and  have  set  forth  reasons  in  support  of  our  position 
that  that  decision  correctly  interpreted  the  provisions 
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of  Section  3475(a),  supra,  of  the  Internal  Revenue 
Code  of  1939.  For  the  same  reasons  therein  set 
forth,  the  judgment  of  the  District  Court  in  this 
case  is  correct  and  should  be  affirmed/ 

In  this  case,  as  in  the  othei's  above  mentioned,  all 
of  the  transportation  for  which  the  freight  bills  were 
paid  took  place  within  the  United  States.  Railroad 
companies  in  the  United  States  sent  the  bills  to  vari- 
ous offices  of  the  taxpayer  located  within  the  United 
States.  Then  the  freight  bills  were  paid  by  taxpayer 
drawing  checks,  in  the  United  States,  upon  banks 
located  within  the  United  States.  These  checks  were 
next  mailed  to  representatives  of  taxpayer  in  various 
Canadian  cities  who  then  presented  them  to  agents 
of  the  railroad  companies.  Under  these  facts  we  sub- 
mit to  this  Court  that  the  mere  fact  of  mailing  the 
checks  to  Canada  and  there  delivering  them  to  agents 
of  the  carriers  does  not  make  these  amounts  fall  out- 
side the  statutory  language,  "paid  \\ithin  the  United 
States",  as  set  forth  in  Section  3475(a)  of  the  In- 
ternal Revenue  Code  of  1939.  Indeed,  the  Govern- 
ment contends  that  this  taxpayer's  checks,  drawn  in 
eveiy  instance  on  its  accounts  with  banks  in  the 
United  States,  and  which  would  have  to  be  returned 
to  the  United  States  ultimately  for  payment,  did  con- 
stitute within  the  meaning  of  the  statute  payment 


^  To  avoid  unnecessary  repetition  and  printing  expense 
copies  of  the  Government's  brief  in  this  Court  in  Fisher 
Flouring  Mills  Co.  V.  United  States  are  being  served  simul- 
taneously with  this  brief  upon  this  taxpayer's  counsel  and 
the  arguments  contained  in  that  brief  ai'e  here  incorporated 
by  reference. 


"within  the  United  States".     See  Kellogg  v.  United 
States,  supra. 

Section  607  of  the  Revenue  Act  of  1950,  c.  994, 
64  Stat.  906,  amended  Section  3475(a)  with  which 
we  are  here  concerned.  When  Congress  amended  this 
section,  it  did  so  with  the  understanding  that  it  was 
clarifying,  rather  than  changing,  the  existing  law 
so  far  as  abnormal  situations  such  as  that  involved 
in  this  record  are  concerned.  See  S.  Rep.  No.  2375, 
81st  Cong.,  2d  Sess.,  p.  25  (1950-2  Cum.  Bull.  483, 
502),  set  forth  at  p.  14  of  our  Fisher  brief.  As  to 
such  abnormal  situations,  of  course,  which  Congress 
considered  covered  by  existing  law,  no  need  for  retro- 
active amendment  was  present.  The  rare  instance, 
however,  where  payment  would  have  been  made  out- 
side the  United  States  in  the  ordinary  course  of  bus- 
iness was  not  covered  and  Congress  desired  to  change 
the  law  in  this  respect.  Recognizing  that  it  was  mak- 
ing this  limited  change,  it  therefore  enacted  sub- 
section (c)  providing  that  the  amendments  made  by 
Section  607  were  applicable  to  amounts  paid  on  or 
after  November  1,  1950.  The  failure  of  Congress 
to  amend  Section  3475(a)  retroactively,  far  from 
supporting  the  position  of  the  taxpayer,  detracts 
from  it.  Congress,  as  evidenced  by  the  legislative 
history  of  the  amendments,  did  not  believe  that  it 
was  changing  the  existing  law  with  respect  to  the 
transportation  of  property  of  the  type  here  involved. 
In  such  a  posture,  it  would  have  been  performing 
a  useless  rite  in  making  retroactive  an  amendment 
which  it  felt  did  not  change  the  statute.  On  the 
other  hand,  recognizing  that  it  was  changing  the  law 
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in  a  situation,  for  example,  where  a  Canadian  cor- 
poration incurred  shipping  costs  for  transportation 
solely  within  the  United  States,  it  desired  to  set  a 
specific  date  in  the  future  on  which  such  a  change 
would  become  effective. 

The  peculiar  and  artificial  course  of  conduct  fol- 
lowed by  each  of  the  taxpayers  in  these  cases  points 
up  the  weakness  in  their  cases.^  Only  by  construing 
the  legislative  words  ' 'within  the  United  States"  in 
a  completely  inert  sense,  without  any  consideration 
of  the  balance  of  the  statute,  can  their  position  be 
sustained.  The  Court  of  Claims  in  Kellogg  and  the 
District  Courts  in  this  case,  in  Albers  and  in  Fisher 
have  each  refused  to  interpret  the  statute  in  a  man- 
ner which  would  provide  for  its  self-nullification. 
This  interpretation  is  correct  and  in  accord  with  the 
basic  purposes  of  the  statute. 


2  It  should  be  noted  that  each  taxpayer  entered  upon  this 
unusual  method  of  paying  its  freight  bills  after  there  was 
published  and  well-publicized  notice  of  the  viewpoint  of  the 
Revenue  Service  that  such  methods  would  not  provide  ex- 
emption from  tax.  See  Treasury  Release  S-2389  set  forth 
in  fn.  3  of  our  Fisher  brief. 
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CONCLUSION 

The  decision  of  the  District  Court  in  this  case  was 
correct  and  it  should  be  affirmed. 

Respectfully  submitted, 


Charles  K.  Rice, 

Assistant  Attorney  General. 

Lee  a.  Jackson, 

I.  Henry  Kutz, 

Helen  A.  Buckley, 
Attorneys, 

Department  of  Justice, 
Washington  25,  D.  C. 


Charles  P.  Moriarty, 

United  States  Attorney. 

March,  1959. 
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In  the  District  Court  for  the  District  of  Alaska, 
Third  Division 

No.  A-10,628 

UNITED  STATES  OF  AMERICA  on  the  Relation 
of  and  for  the  Use  of  ERIC  SOBY,  d/b/a 
SOBY  PAINTING  CO., 

Plaintiff, 
vs. 

LLOYD  W.  JOHNSON  and  MAX  J.  KUNEY, 
Individually  and  as  Co-partners  d/b/a 
KUNEY- JOHNSON  COMPANY;  UNITED 
PACIFIC  INSURANCE  COMPANY  OF 
AMERICA,  Seattle;  PACIFIC  INDEMNITY 
COMPANY,  Los  Angeles;  AMERICAN  RE- 
INSURANCE CORPORATION  of  New  York; 
and  TRINITY  UNIVERSAL  INSURANCE 
of  Dallas,  Texas, 

Defendants, 
and 

UNITED  STATES  FIDELITY  AND  GUAR- 
ANTY COMPANY,  a  Corporation, 

Additional  Defendant. 

SUPPLEMENTAL  TRANSCRIPT 
OF  PROCEEDINGS 

Before:  The  Honorable  J.  L.  McCarrey,  Jr., 
U.  S.  District  Judge. 


1766  Eric  Sody,  etc.,  et  al.,  vs, 

October  11,  1956 
Appearances : 

For  the  Plaintiff: 

EDWARD  L.  ARNELL. 

For  the  Defendants : 

LEE  OLWELL  and 
PAUL  R.  CRESSMAN. 

PROCEEDINGS 

EDWARD  COLLINS 

called  as  a  witness  for  and  on  behalf  of  the  defend- 
ants, and  being  first  duly  sworn,  testifies  as  follows 
on 

Direct  Examination 
By  Mr.  Olwell: 

Q.    Will  you  state  your  name,  please? 

A.     Edward  Collins,  C-o-l-l-i-n-s. 

Q.    And  your  address,  Mr.  Collins? 

A.     1435  Springdale  Place,  Seattle,  Washington. 

Q.  And  what  are  you  commonly  called  as  a  nick- 
name ?  A.     Bud. 

Q.     Mr.  Collins,  what  is  your  present  occupation? 

A.     I  work  for  the  Kuney-Johnson  Company. 

Q.  And  how  long  have  you  worked  for  Kuney- 
Johnson?  A.     Nine  years  this  month. 

Q.  And  in  what  capacity  have  you  worked 
for A.     As  an  estimator. 

Q.    Pardon?  A.    As  an  estimator. 

Q.  And  have  you  maintained  that  same  job 
throughout  your  work  with  Kuney-Johnson  ? 


Lloyd  W.  Johnson,  et  al.,  etc.  1767 

(Testimony  of  Edward  Collins.) 

A.    Yes. 

Q.  Now,  Mr.  Collins,  when  did  you  first  come  to 
Alaska  on  any  [647-2*]  business  for  Kuney- John- 
son? 

A.  It  was  in  January  of  1952.  Mr.  Johnson  and 
I  came  up  for  about  two  days  to  Fairbanks. 

Q.  And  when  did  you  have  any  occasion  first  to 
come  to  Alaska  in  connection  with  the  Ladd  and 
Eielson  jobs'?  A.     In  April  of  1953. 

Q.  Now,  prior  to  that  time  I  will  ask  you  had 
you  had  anything  to  do  with  the  estimating  of  the 
job  or  the  purchasing  or  ordering  of  materials'? 

A.    Yes,  I  did. 

Q.    What  had  you  to  do  with  it? 

A.  I  estimated  the  job;  purchased  most  of  the 
materials. 

Q.  Now,  will  you  just  tell  us,  please,  what  you 
do  in  estimating  a  job  of  this  type"?  What  you  did 
in  estimating  this  job'? 

A.  Well,  we  received  the  plans  from  the  Corps 
of  Engineers  and  we  take  off  the  quantities  that  are 
involved  in  constructing  the  building.  We  give 
prices  on  those  quantities,  prepare  an  estimate  and 
submit  our  bid. 

Q.  Then  after  the  bid  is  submitted  what  do 
you  do?  A.    If  we  are  the 

Q.    After  the  bid  is  accepted?  I  will  correct  that. 

A.  If  we  are  the  successful  contractor,  then  we 
take  the  job  and  go  into  more  detail  and  try  to  be 
as  accurate  as  we  possibly  can. 

•Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Q.  And  do  you  then  supply  the  material 
prices?  [647-3]  A.    Yes.  we  do. 

Q.  Now,  let's  refer  specifically  to  the  lumber  in 
Contracts  SM  and  385,  Mr.  Collins.  Did  you  follow 
the  procedure  you  have  outlined  in  connection  with 
the  lumber?  A.     Yes,  sir. 

Q.  And  when  you  first  take  the  lumber  figures 
off  the  plans,  in  what  detail  did  you  break  them 
down? 

Mr.  Arnell:  If  your  Honor  please,  this  is  per- 
haps foundation  in  nature,  but  I  think  it's  all  im- 
material. 

The  Court:  What  is  the  purpose  of  it,  Mr. 
Olwell? 

Mr.  Olwell:  If  it  please  the  Court,  it  would  be 
correct  for  me  to  say  it's  preliminary  and  the  pur- 
pose is  this:  That  I  intend  to  show  through  this 
witness  how  this  lumber  was  ordered,  what  kind  of 
lumber  it  was,  and  the  detail  with  which  the  lumber 
was  specified.  I  do  not  intend  to  be  at  length  with 
it,  but  I  thought  I  would  furnish  the  Court  with 
that. 

Mr.  Arnell:  I  would  state  a  further  objection 
and  that  would  be  upon  the  ground  that  the  defend- 
ants' own  records  are  here.  They  are  the  best  evi- 
dence and  I  think  they  specify  what  was  done  and 
what  was  ordered. 

The  Court :  Excepting  this,  counsel,  they  are  not 
limited  to  their  records. 

Mr.  Arnell :    Well,  I  think,  your  Honor,  that  they 
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have  not,  through  this  witness,  impeached  their  own 

records. 

The  Court:  I  don't  think  that  they  intend  to  do 
that.  [647-4] 

Mr.  Olw^ell:     That  is  right,  your  Honor. 

The  Court:  Objection  will  have  to  be  overruled 
for  the  reason  that  counsel  for  the  plaintiff  in  their 
pleadings  have  alleged  that  the  defendants  did  not 
use  the  proper  materials  and  certainly  they  made  a 
big  issue  of  the  question  of  limiber.  Objection  is 
overruled.  You  may  answer. 

Mr.  Olwell:     Thank  you,  your  Honor. 

Q.  (By  Mr.  Olwell)  :  The  question,  Mr.  Collins, 
to  shorten  the  matter,  is  in  what  detail  did  you  take 
off  the  lumber  as  required  on  this  job*? 

A.  Prior  to  bidding  or  after  we  were  the  con- 
tractor ? 

Q.    Both. 

A.  Prior  to  bidding  we  would  take  it  off  as 
closely  as  we  can  from  the  time  that  we  are  allowed 
and  list  it  into  various  categories,  as  far  as  studs, 
joists,  sheeting,  etc.,  and  then  we  would  call  up  our 
wholesale  lumber  people  and  say  that  we  would 
like  a  price  of  so  many  thousand  feet  of  2x4s  and 
2xlOs  and  so  forth,  strapped  and  delivered  to  the 
dock.  Then  they  would  call  us  back  and  give  us  the 
prices.  After  we  have  the  job,  then  we  take  it  off 
to  greater  detail  and  get  it  exactly  to  our  best 
ability. 

Q.  Now  then,  going  along,  Mr.  Collins.  After 
the  bid  was  accepted  and  you  had  done  what  you 
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have  just  testified  to,  did  you  have  anything  to  do 

with  the  order  for  the  Imnber  in  this  case?  [647-5] 

A.     Yes. 

Mr.  Olwell:  May  I  approach  the  witness,  your 
Honor? 

The  Court:    You  may. 

Q.  (By  Mr.  Olwell)  :  Mr.  Collins,  handing  you 
what  has  been  admitted  in  evidence  as  Plaintiff's 
Exhibit  6,  and  the  first  several  documents  of  which 
appear  to  be  purchase  orders.  I  would  like  you  to 
glance  at  those  briefly  and  tell  me,  did  you  prepare 
those  purchase  orders?  A.     Yes,  I  did. 

Q.  Now,  the  purchase  orders  called  for  precision 
cut,  I  think  the  phrase  is  used  on  there,  precision 
cut  pre-nailed. 

A.  Pre-nailing  is  not  on  here.  It's  nailing  of 
headers,  the  cripples,  corners,  and  partition  studs. 

Q.  Just  tell  us  what  is  meant  by  these  phrases, 
nailing  of  certain  things  and  precision  cut  ? 

A.  Precision  cutting  means  to  take  the  piece  of 
wood  that  we  will  use,  whether  it  be  a  stud  or  other 
member,  and  cut  it  at  each  end  at  the  same  time 
with  a  gang  saw,  they  call  it.  That  will  give  you  an 
exact  length  of  the  piece  of  material  to  the  fraction 
of  an  inch. 

Q.  I  will  ask  you  whether  or  not  all  of  this  limi- 
ber  for  the — all  the  framing  lumber,  at  least,  or- 
dered as  shown  on  the  purchase  orders  in  Plaintiff's 
Exhibit  6,  was  or  was  not  precision  cut?  [647-6] 

A.    All  the  lumber  was  not  precision  cut. 

Q.     How  much  of  it  was  ? 
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A.     I  don't  know. 

Q.    Well,  in  what  categories  was  it  precision  cut? 

A.     The  joists  were  not  precision  cut. 

Q.  AVas  there  anything  else  that  you  recall  from 
memory  that  was  precision  cut? 

A.     The  headers,  the  cripples. 

Q.    What  is  a  cripple,  Mr.  Collins  ? 

A.  A  cripple  is  a  piece  of  wood  beside  an  open- 
ing, whether  it  be  a  door  or  window  and  it's  smaller 
than  the  adjacent  stud  and  you  put  the  stud  and 
then  the  cripple  right  next  to  each  other.  The 
cripple  supports  the 

Q.  Were  any  of  those  pieces  of  lumber  nailed 
at  the  mill?  A.     Yes. 

Q.    Which  ones? 

A.  The  headers,  the  cripples,  and  the  corner 
studs  and  partition  corner  studs  were  nailed  at  the 
mill. 

Q.  Mr.  Collins,  prior  to  ordering  any  materials, 
including  liunber,  I  will  ask  you  whether  or  not  you 
were  familiar  with  the  specifications  on  this  job  or 
these  jobs?  A.     Yes,  sir. 

Q.  Why  is  there  no  reference  on  the  purchase 
order  for  the  lumber  as  to  moisture  content  ? 

Mr.  Arnell:  I  object  to  that  question  upon  the 
ground  [647-7]  it  calls  for  a  conclusion  of  the  wit- 
ness, and,  further,  it  is  immaterial.  The  order 
speaks  for  itself. 

The  Court:  Will  you  read  the  question  back, 
please  ? 

(Thereupon,  the  Reporter  read  question  Line 
25,  Page  647-7.) 
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The  Court:  Well,  that  is  presupposing  the  wit- 
ness knows.  Do  you  know,  Mr.  Collins  ? 

A.    Yes. 

The  Court:  Objection  will  be  overruled.  You 
may  answer. 

Q.  (By  Mr.  Olwell) :  You  may  answer  it,  Mr. 
Collins. 

A.  From  the  experience  we  have  had  with  previ- 
ous construction  in  Alaska  and  from  what  I  have 
been  told  of  the  climatic  conditions  of  the  town  of 
Fairbanks,  that  and  the  intent  of  the  specifications, 
there 'd  be  no  reason  to  believe  that  lumber  would 
not  be  19  when  it  arrived  at  the  jobsite. 

Mr.  Arnell:  If  your  Honor  please,  I  renew  my 
objection  and  upon  the  groimd — based  on  hearsay 
and  not  personal  knowledge  of  the  witness. 

The  Court:  Objection  sustained.  You  may  re- 
phrase the  question,  Mr.  Olwell. 

Mr.  Olwell:  May  it  please  the  Court,  I  did  not 
have  an  opportunity  to  express  myself  on  counsel's 
objection.  That  is  certainly  not  hearsay.  It  was  not 
offered  for  the  proof  or  for  the  purpose  of  showing 
the  accuracy  or  proving  the  truth  of  what  [647-8] 
was  told  to  him.  This  witness  prepared  a  purchase 
order  and  I  inquired  of  him  why  he  did  not  include 
something  on  the  purchase  order  in  this  case.  He 
has  answered  the  question  why  he  did  not.  That  was 
not  offered  to  show  that  the  facts  upon  which  he 
arrived  were  true,  and,  therefore,  hearsay  is  not  in- 
volved. I  think  it's  perfectly  competent  testimony. 
The  witness  merely  stated  why  he  did  something  or 
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did  not  do  something.  Now,  that  does  not  involve 
hearsay.  I  am  not  trying  to  prove  through  this  wit- 
ness that  the  facts  that  he  was  told  were  true  or  not 
or  if  his  understanding  was  true.  I  am  merely  show- 
ing, as  he  has  testified,  why  he  did  or  did  not  do 
something  and  I  think  it's  perfectly  competent  and 
does  not  involve  hearsay. 

The  Court:     Mr.  Arnell. 

Mr.  Arnell:  If  your  Honor  please,  first  I'd  like 
to  have  the  answer  read  back  before  I  make  my 
statement,  if  I  may. 

(Thereupon,  the  Reporter  read  Answer  Line 
12,  Page  647-8.) 

Mr.  Arnell:  If  your  Honor  please,  he  has  ex- 
pressly said  that  based  upon  what  he  had  been  told 
and  based  upon  his  experience  and  what  he  as- 
sumed the  specifications  to  be.  Now,  certainly,  your 
Honor,  he  is  drawing  conclusions.  He  is  basing  those 
conclusions  upon  what  somebody  else  has  told  him, 
and,  therefore,  I  say  that  the  answer  should  be 
stricken  for  the  reasons  stated.  I  again  state  that 
the  witness  has  not  been  qualified  as  an  expert  to 
offer  such  opinions  and  I  think  the  answer  should 
be  stricken.  [647-9] 

The  Court:  Well,  counsel,  Mr.  Arnell,  I  point 
out  to  you  Mr.  Olwell  states  that  he  isn't  eliciting 
this  testimony  from  this  witness  for  the  purpose  of 
proving  the  statements  he  made,  only  the  reasons 
why  he  didn't  order  any  moisture  content. 

Mr.  Arnell:     If  your  Honor  please,  that  is  the 
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very  essence  of  our  objection.  The  specifications  say 
that  the  lumber  shall  not  exceed  19  per  cent  at  the 
point  of  shipment  and  this  witness  is  offered  to 
testify  through  not  only  his  own  personal  knowledge 
but  what  he  assumes,  what  other  people  have  told 
him  that  it  wasn't  necessary  to  specify  it.  Now,  I 
submit,  your  Honor,  that  certainly  is  not  the  proper 
offer  of  proof. 

The  Court:  Well,  the  court  will  have  to  reverse 
its  position  and  the  objection  will  be  overruled  with 
the  understanding  that  it's  not  made  for  the  purpose 
of  veracity  of  the  statement  but  for  the  reason  why 
such  was  done. 

Q.  (By  Mr.  Olwell)  :  Will  you  state  whether 
or  not  those  were  the  facts  which  you  relied  on  or 
which  were  in  your  mind  at  the  time  you  made  out 
this  purchase  order  for  the  lumber? 

Mr.  Arnell:  If  your  Honor  please,  may  the  rec- 
ord, for  the  purpose  of  brevity,  show  that  I  have  a 
continuing  objection  to  this  line  of  testimony? 

The  Court:  Well,  if  you  make  an  objection  to 
this  last  question  the  court  will  sustain  it  because 
counsel  said  "were  those  the  facts."  Now,  you  re- 
versed your  position,  [647-10] 

Mr.  Olwell :    I  will  rephrase  it,  your  Honor. 

The  Court :  And  then  you  may  have  a  continuing 
objection  to  this  line  of  questioning. 

Mr.  Arnell :     Except  as  to  form. 

The  Court:     Yes. 

Q.  (By  Mr.  Olwell)  :  Mr.  Collins,  rephrasing 
the  last  question.  Will  you  state  whether  or  not 
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those  were  the  factors  upon  which  you  made  out 
that  purchase  order  for  lumber  shown  in  Plainti:^ 's 
Exhibit  6?  A.    Yes,  sir. 

Mr.  Amell:  I  object  to  that  upon  the  ground 
it's  a  leading  question,  suggestive. 

Mr.  Olwell:  If  the  court  please,  I  don't  think  it 
was  leading  and  I  was  trying  to  clear  this  up.  I  am 
now  through  with  the  subject  but  I  do  not  think 
it  was  a  leading  question.  It  was  merely  to  state 
whether  or  not  those  were  the  factors  that  he  relied 
upon.  I  think  the  witness  so  testified  but  as  the 
court  reporter  read  the  answer  back  there  was  some 
question  in  my  mind  as  to  whether  it  was  definite 
enough  to  be  in  the  record  as  it  should  be. 

The  Court:  Mr.  Arnell,  this  question  was  not 
opening  up  a  new  subject  but  was  clarification  of  the 
prior  subject,  and,  therefore,  objection  will  be  over- 
ruled. [647-11] 

Q.  (By  Mr.  Olwell):  Now,  Mr.  Collins,  you 
stated  you  got  up  to  Alaska  some  time  in  April  of 
1953.  What  was  the  status  of  the  progress  of  con- 
struction on  the  job  at  Ladd  when  you  got  there,  if 
you  remember? 

A.  We  were  about  ready  to  pour  our  first  base- 
ment slab. 

Q.  And  do  you  know  whether  or  not  any  lumber 
had  arrived? 

A.     Some  lumber  had  arrived,  yes. 

Q.  Did  you  thereafter  leave  Ladd  or  did  you 
stay  for  an  extended  period  of  time  ? 

A.    I  was  between  Ladd  and  Eielson  until  the 


1776  Eric  Sohy,  etc.,  et  al.,  vs. 

(Testimony  of  Edward  Collins.) 

first  part  of  October.  I  went  to  Seattle  for  a  couple 

of  days  then  I  came  back. 

The  Court :  Pardon  me,  counsel.  Could  I  inquire 
as  to  what  date  he  arrived?  The  only  information 
I  have  so  far  is  he  arrived  in  April.  Is  that  not 
true? 

Mr.  Olwell:    Yes,  your  Honor. 

A.  I  don't  recall  the  date.  It  was  after  the  first 
shipment  of  lumber  arrived  on  the  job.  I  don't  re- 
call the  date. 

The  Court:  Well,  was  it  the  first  part  of  April 
or  latter  part  of  April? 

A.    Latter  part  of  April. 

The  Court:     Thank  you. 

Q.  (By  Mr.  Olwell)  :  Now,  you  stated,  I  think, 
that  you  came  down  to  Seattle  for  a  couple  of  days 
in  October.  Did  you  then  return  to  [647-12]  Fair- 
banks %  A.    Yes. 

Q.  And  how  long  did  you  remain  throughout 
the  job? 

A.  I  remained  in  the  Fairbanks  area  until  Jan- 
uary of  '54. 

Q.     And  then  where  did  you  go? 

A.     Then  I  went  back  to  Seattle. 

Q.    Did  you  come  back  on  the  job  then? 

A.     No,  sir. 

Q.  All  right.  Now,  going  back  to  this  period  com- 
mencing with  the  time  of  your  arrival,  Mr.  Collins, 
where  was  the  lumber  placed  in  respect  to  the  job? 

A.  The  lumber  was  between  the  field  office  and — 
I  don't  recall  the  number  of  the  building — but  it 
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would  have  been  the  second  building.  We  had  a 
large  open  area  that  was  to  eventually  be  a  parking 
area  and  that  is  where  the  lumber  was  first  stored. 

Q.     Then  how  was  it  stored,  Mr.  Collins'? 

A.  It  was  received  from  the  cars  and  piled  in 
piles  of  what  we  would  use  first.  The  studs  were 
piled  together  and  the  joists  were  piled  together 
and  the  sheeting  and  various  other  items  and  we 
laid  it  out  systematic  so  we  could  easily  get  it  from 
the  piles. 

Q.  Now,  there  has  been  reference  in  prior  testi- 
mony to  a  framing  yard?  A.     Yes. 

Q.  Did  Kuney-Johnson  have  a  framing  yard 
there?  [647-13]  A.    Yes. 

Q.    What  is  a  framing  yard  ? 

A.  Our  framing  yard  on  this  particular  job  was 
where  we  took  the  piles,  the  lumber  from  the  vari- 
ous piles  and  nailed  them  into  partitions;  the  size 
of  which  we  could  easily  lift  with  a  crane  and  drop 
into  position  of  the  building. 

Q.    Were  those  solely  interior  partitions? 

A.     No;  some  were  exterior  partitions,  too. 

Q.  Let's  take  the  first  building,  Mr.  Collins,  and 
as  rapidly  as  you  can  just  tell  us  the  progress  of 
how  that  building  would  be  put  up,  what  did  you 
do  first  and  then  next  and  so  forth? 

A.  First  of  all,  we  poured  the  concrete  slab. 
Then  we  built  up  the  concrete  exterior  walls.  Then 
we  put  the  joists  down  and  then  we  used  plywood 
sheeting  for  the  deck.  Then  we  would  take  the  sec- 
tions that  were  made  up  in  our  framing  yard,  lay 
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them  down  on  the  deck,  nail  the  outside  wall  sheet- 
ing to  that,  lift  them  up,  then  we  would  lift  the  in- 
terior parititions  over  them,  stand  them  up,  secure 
them,  fill  in  with  any  piece  of  material  that  was 
needed  so — that  which  we  couldn't  actually  do  in  a 
framing  yard — then  we  would  put  the  second  floor 
joist  on,  second  floor  sheeting  in  the  same  proce- 
dure up  until  into  the  roof. 

Q.  Now,  with  respect  to  the  other  buildings  in 
the  project.  I  am  now  speaking  of  Ladd.  Let  me 
ask  you  whether  or  not  the  [647-14]  process  of  con- 
struction followed  the  same  general  construction 
as  you  have  described  in  Building  No.  1? 

A.  Yes;  we  would  have  joist  crews,  sheeting 
crews,  exterior  wall  crews,  interior  wall  crews,  and 
they  would  move  on  to  the  next  buildings. 

Q.  Would  one  building  be  completed  before  you 
had  started  on  the  next?  A.     No,  sir. 

Q.     Well,  how  was  that  handled,  Mr.  Collins  ? 

A.  The  joist  crews  for  the  first  building,  first 
floor  joists,  they  would  lay  those  then  they  would 
move  on  to  the  second  building.  Behind  them  would 
follow  the  sheeting  crew  and  then  the  partitions. 
Possibly  one  building  would  have  the  partitions  all 
up  and  the  next  building  would  have  just  the  first 
floor  joists  on  and  so  on  down  the  line. 

Q.  Now,  Mr.  Collins,  were  you  at  Ladd  at  the 
time  the  sheetrock  was  applied  by  Story  Brothers? 

A.    Yes. 

Q.  Did  any  of  the  inspectors.  Government  men, 
complain  to  you  personally  at  any  time  concerning 
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the  sheetrock?  A.     No,  sir. 

Q.  Did  you  have  any  complaint — ^now  I  am 
speaking  of  yourself  personally — did  you  have  any 
complaint  from  either  Minor  Bottorff  or  anyone 
in  his  employ  concerning  the  sheetrock"? 

Mr.  Arnell:  If  your  Honor  please,  I  object  to 
that  [647-15]  question  upon  the  gTound  it's  leading. 

Mr.  Olwell:    May  it  please  the  court 

The  Court:     Objection  is  overruled. 

Q.  (By  Mr.  Olwell) :  Did  you  have  any  com- 
plaint from  Minor  Bottorff?  A.     No. 

Q.  Did  you  observe  the  sheetrock  while  it  was 
on  the  job?  A.     Yes. 

Q.    Where  was  it  stacked  or  piled? 

A.  It  was  stacked  in  relatively  close  to  the  lum- 
ber pile.  It  was  between  the  field  office  and  the,  I 
believe  it  was  the  second  building. 

Q.    Did  you  observe  its  condition  as  piled? 

A.    Yes. 

Q.    Just  what  was  it? 

A.  It  was  piled  possibly  16  to  20  feet  high  and 
it  had  tarpaulins  over  it. 

Q.    Was  any  of  it  damaged?  A.    Yes. 

Q.  Did  you  have  anything  to  do  with  ordering 
the — any  replacement  sheetrock? 

A.    I  wrote  the  order,  yes. 

Q.  Do  you  recall,  Mr.  Collins,  when  you  first 
ordered  any  replacement  sheetrock? 

A.    No;  I  don't.  [647-16] 

Q.    Do  you  recall  when  you  ordered  in  respect 
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to  the  time  when  the  first  shipment  arrived  and  ap- 
peared to  be  damaged? 

A.  It  could  have  been  a  month,  but  I  don't  re- 
member. 

Q.  Now,  do  you  know  of  your  own  knowledge 
whether  any  of  the  sheetrock  was  culled? 

A.    Yes,  sir. 

Q.     How  was  that  done,  Mr.  Collins? 

A.  When  we  were  ready  to  put  it  in  the  build- 
ings we  would  separate  the  pile  as  it  was,  put  the 
bad  pieces  to  one  side,  the  pieces  we  would  use  to 
the  other  side,  take  those  pieces  and  lift  them  into 
the  buildings,  into  various  apartments  in  each 
building. 

Q.  Would  there  be  any  later  culling  in  the  build- 
ings? 

A.  Yes;  there  was  later  culling.  Sometimes  we 
may  have  gotten  a  piece  in  there  that  was  not  sat- 
isfactory to  our  superintendant  and  it  would  be 
thrown  outside. 

Q.  Mr.  Collins,  do  you  know  or  have  you  had  oc- 
casion to  learn  and  figure  from  the  plans  how  much 
of  the  sheetrock  used  in  each  building  percentage- 
wise could  be  used  in  full  4x8  sheets  ? 

A.     I  do  know,  yes. 

Q.  Approximately  what  percentage  could  be  so 
used? 

A.     About  40  per  cent  could  be,  full  4x8  sheets. 

Mr.  Olwell:  If  the  court  please,  may  I  ap- 
proach  

The  Court:    You  may.  [647-17] 
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Mr.  Olwell:  If  your  Honor  please,  I  have  two 
documents  which  I  wish  to  mark  as  exhibits.  One 
consists  of  two  rather  small  sheets,  8x11,  that  we 
will  have  no  problem  with.  The  other  consists  of 
13  pages  of  drawings  which  are  rather  awkward  in 
size.  Now,  the  small  sheets  contain  a  computation 
which  is  based  on  the  drawings  that  are  shown  on 
the  large  sheets.  The  reason  for  this  explanation 
is  as  to  whether  the  court  wishes  two  exhibits  or 
one  out  of  this. 

The  Court:  Well,  it  would  appear  to  the  court 
that  one  exhibit  would  be  proper.  You  could  make 
two  subdivisions  thereof. 

Mr.  Olwell :  If  we  could  do  that  and  if  it  would 
be  possible — I  am  inquiring  whether  it  could  be 
stapled?  There  are  a  number  of  exhibits  in  this 
case  which  are  not  stapled  and  they  are  just  liable 
to  be  all  over. 

The  Court:  Well,  I  suggest  that  if  you  staple 
them  together,  that  is,  the  first  division,  namely,  the 
drawings  or  schematic  plan,  I  suppose  is  what  you 
would  call  it,  would  be  stapled  together  as  one  unit 
and  the  other  as  a  separate  unit. 

Mr.  Olwell:  If  we  could  do  that  and  give  it  the 
same  exhibit  number  it  would  not  be  necessary  to 
give  separate  numbers  to  each  sheet. 

The  Court:  No.  I  would  then  admit  that  in  evi- 
dence as  Defendants'  Exhibit  for  identification  only 
as  Q-1  and  -2.  The  plans  being  one  and  the  computa- 
tion is  two. 
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Mr.  Olwell:  Now,  by  way  of  clarification  of  the 
plans [647-18] 

Mr.  Wilson :  Wait  until  the  witness  testifies  and 
identifies  it. 

Mr.  Olwell:  Your  Honor,  the  witness  can  de- 
scribe them  better  than  I  can  and  much  more 
briefly. 

The  Court:    Yes. 

Mr.  Olwell:     13  sheets. 

The  Court:     How  many  yellow? 

Mr.  Olwell:  One  yellow  and  one  white.  May  I 
approach  the  witness,  your  Honor? 

The  Court:    You  may. 

Q.  (By  Mr.  Olwell)  :  Mr.  Collins,  handing  you 
what  has  been  marked  for  identification  as  De- 
fendants Exhibit  Q,  division  or  part  number  1,  I 
would  ask  you  merely  to  state  what  that  is  ?  I  merely 
wish  you  to  identify  it. 

A.  This  is  the  layout  of  each  room  showing  the 
plasterboard  and  how  it  was  used. 

Q.    You  mean  each  room  where? 

A.     In  each  apartment. 

Q.     And  where? 

A.     At  Ladd  Air  Force  Base. 

Q.    And  did  you  prepare  this? 

A.     No,  sir. 

Q.  Did  you  check  it,  however,  after  arriving  up 
here?  A.     Yes;  I  checked  it.  [647-19] 

Q.     Is  it  accurately  done?  A.     Yes,  sir. 

Q.  Now,  Mr.  Collins,  again  for  identification, 
handing  you  what  has  been  admitted  as  Defendants 
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Q,  part  two   for  identification,   consisting  of  two 
sheets,  will  you  merely  identify  that,  please?  Let's 
start  wdth  the  sheet  underneath  first. 

A.  The  sheet  underneath  is  a  summary  of  the 
square  footage,  full  pieces,  and  the  total  pieces  that 
were  required  in  this  project. 

Q.     Did  you  prepare  sheet  number  two? 

A.     No ;  I  did  not  prepare  it. 

Q.     Did  you  check  the  figures  on  it? 

A.     Yes;  I  checked  the  figures. 

Q.    Have  you  made  any  pencilled  notations  on  it  ? 

A.     Yes ;  I  have. 

Q.  Now,  turning  to  sheet  one  or  the  first  sheet, 
the  yellow  sheet.  What  is  that? 

A.  This  is  my  recap  in  pencil  of  what  I  made 
the  day  before  yesterday. 

Q.  And  let  me  ask  you  whether  or  not  the  pencil 
notations  on  the  white  sheet  are  carried  forth  onto 
the  yellow  sheet  recap  ?  A.    Yes,  sir. 

Mr.  Olwell:  May  I  show  this  to  counsel,  your 
Honor  ? 

The  Court:     You  may.  [647-20] 

Mr.  Olwell:  May  I  speak  to  counsel  a  moment, 
your  Honor? 

The  Court:     You  may. 

Mr.  Arnell:    May  I  inquire,  your  Honor? 

The  Court:    You  may. 

Mr.  Olwell:  I  will  offer  Defendants  Q  in  evi- 
dence, your  Honor,  both  parts. 

The  Court:  Very  well.  Now  you  may  inquire, 
Mr.  Arnell. 
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Q.  (By  Mr.  Arnell)  :  Mr.  Collins,  who  prepared 
Defendants  Exhibit  Q-1,  which  are  these  (indicat- 
ing) prints'? 

A.     Fellow  by  the  name   of  Gustafson. 

Q.    Who  is  he? 

A.  He's  a  fellow  that  works  for  Kuney- Johnson 
Company  in  Seattle. 

Q.    Is  he  still  employed? 

A.    No;  he's  back  at  school  now. 

Q.    When  were  these  sheets  prepared? 

A.    About  three  weeks  ago. 

Q.  Did  you  personally  assist  in  the  preparation 
of  these  prints  ? 

A.     I  was  in  the  same  room. 

Q.    Well,  did  you  make  the  drawings'? 

A.    No,  sir. 

Q.  Did  you  check  the  drawings  in  each  instance 
against  the  plans  that  were  applicable  to  this  job? 

A.    I  did  the  day  before  yesterday,  yes.  [647-21] 

Q.     To  what  extent  did  you  compare  it  ? 

A.  I  tried  to  find  and  have  a  record  of  the  maxi- 
mum number  of  full  4x8  sheets  that  could  have  been 
used  on  the  project. 

Q.  Did  you  run  another  take-off  based  on  the 
plans?  A.     Based  on  the  plans,  yes. 

Q.    Where  is  that  take-off  ? 

A.  I  either  put  a  check  mark  beside  his  figure  or 
I  circled  his  figure  and  wrote  in  pencil  to  the  right 
of  the  corrections  that  I  made. 

Q.  Which  figures  did  you  accept  that  appear  on 
Exhibit  Q-2? 


Lloyd  W.  Johnson,  et  al.,  etc.  1785 

(Testimony  of  Edward  Collins.) 

A.  The  pencil  figures.  If  there  is  no  pencil  cor- 
rection, then  the  other  figures  are  correct.  If  there 
is  a  correction  in  pencil,  then  the  pencil  figures  are 
correct. 

Q.  Well,  I  note  two  columns  here,  Mr.  Collins, 
where  there  are  pencil  check  marks.  A.    Yes. 

Q.     Are  those  your  marks?  A.     My  marks. 

Q.     And  what  do  those  check  marks  indicate? 

A.     That  I  agree  with  his  original. 

The  Court:  That  you  originally  agree  with  his 
figures  ? 

A.     That  I  agree  with  his  figures,  yes.  [647-22] 

Q.  (By  Mr.  Arnell)  :  At  the  bottom  of  those 
columns,  Mr.  Collins,  I  see  pencil  figures  indicating 
different  figures  than  those  that  appear  on  the 
print  ?  A.    Yes. 

Q.    And  those  pencil  figures  are  yours? 

A.    Yes. 

Q.  And  they  represent  your  opinion  as  against 
his  then  as  to  what  the  figure  should  be? 

A.    Yes. 

Mr.  Arnell:  If  your  Honor  please,  I  would  ob- 
ject to  Defendants  Exhibit  Q-1  because  they  are 
prints  that  were  made,  as  the  witness  testified,  three 
weeks  ago.  There  is  no  showing  that  they  are  identi- 
cal with  the  plans  which  are  an  exhibit  here  and 
under  which  this  contract  had  to  be  performed. 

Mr.  Olwell:  May  it  please  the  court,  does  your 
Honor  wish  to  hear  from  me  ? 

The  Court :    Well,  I  was  just  going  to  inquire  of 
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that  very  fact  of  this  witness.  You  may  do  so,  if 

you  wish. 

Mr.  Olwell :     Either  way. 

The  Court:    You  may  proceed. 

Q.  (By  Mr.  Olwell) :  Mr.  Collins,  I  think  you 
stated  in  answer  to  Mr.  Amell's  question  that  you 
prepared  these  plans'?  A.     I  am  sorry. 

Q.  I  think  you  stated  in  answer — ^you  compared 
this  with  the  [647-23]  plans?  A.    Yes. 

Q.     By  which — what  do  you  mean  by  the  plans'? 

A.     The  contract  drawings. 

Q.     On  what  job?  A.    384. 

Q.  And  is  it  accurate  in  respect  to  the  plans, 
contract  drawing?  A.    Yes,  sir. 

Mr.  Olwell:  Now,  if  the  court  please,  I  have  and 
the  witness  brought  up  with  him  from  Seattle  a 
duplicate  copy  of  the  plans.  They  are  already  in 
evidence  here.  I  think  it  would  burden  the  court  to 
put  them  in  evidence.  I  renew  my  offer.  I  think  it's 
properly  identified. 

The  Court:  Mr.  Collins,  can  you  account  for  the 
difference  between  your  figures  and  that  of  Mr. 
Gustaf  son  ? 

A.  Yes.  On  the  first  sheet  or — no,  beg  your  par- 
don. That  was  on  the  12th  sheet — in  the  kitchens. 
When  he  was  doing  this  and  laying  it  out  and  doing 
the  drawing  he  asked  Mr.  Johnson  of  Kuney- John- 
son Company,  whether  it  could  use  full  sheets  in 
there  and  Mr.  Johnson  said  he  didn't  think  so. 
Consequently,  he  did  not  use  or  utilize  the  full 
sheet,  but  I  took  it  that  there  could  have  been  full 
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sheets  used  in  the  kitchens,  I  think  there  are  three 
of  them,  so  I  drew  in  the  full  sheets  and  corrected 
those  and  made  more  full  sheets.  [647-24] 

The  Court:  Is  that  substantially  the  difference 
between  your  figures  and  that  of  Mr.  Gustafson? 

A.  I  think  there  was  one  or  two  other  occasions 
where  the  number  of  pieces,  not  full  sheets,  but 
number  of  pieces  were  changed.  We  could  have  used 
— instead  of  having  two  pieces  we  could  have  used 
one  piece,  not  a  full  sheet. 

The  Court:     I  see. 

Mr.  Arnell:  Well,  if  your  Honor  please,  I  find 
nothing  on  any  of  these  sheets  to  refer  to  Contract 
384.  I  find  no  scale  other  than  reference  that  the 
scale  is  one-quarter  inch  equals  one  foot,  but  there 
are  no  measurements  and  there  is  only  one  room 
diagrammed  and  the  rest  of  these  drawings,  I  pre- 
sume, are  measurements  of  standard  sheets  of  sheet- 
rock. 

The  Court:  Counsel,  you  could  compare  those 
with  the  original  plans,  as  Mr.  Olwell  pointed  out, 
to  see  whether  or  not  they  are  in  conformance.  Now, 
you  have  a  scale,  you  say  a  quarter  inch  to  one  foot. 
That  is  a  common  scale,  very  common  scale. 

Mr.  Arnell:  Well,  if  your  Honor  please,  that 
would  take  at  least  an  hour  and  I  certainly  am  not 
qualified  to  compare  these  with  any  of  the  official 
plans  and  I  think  if  the  witness  is  to  refer  in  his 
testimony  to  any  documents  he  should  refer  to  the 
official  exhibits  and  official  documents  under  which 
this  contract  was  to  be  performed,  and,  as  I  point 
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out  again,  your  Honor,  there  is  no  identity  between 

this  proposed  Exhibit  Q-1  and  384. 

The  Court:  Well,  I  point  out  to  counsel  that 
this  [647-25]  witness  has  testified  that  these  were 
taken  from  the  plans  now  in  evidence. 

Mr.  Arnell:  That  is  true,  your  Honor,  but  he 
stated  also  that  he  did  not  draw  these  prints  or 
diagrams  or  anything  else.  Someone  else  did  it  and 
I  think  that,  again,  your  Honor,  that  that  makes  it 
inadmissible. 

The  Court:  But  he  did  do  this:  He  stated  that 
the  day  before  yesterday  he  checked  it  with  the 
plans  and  did  find  that  they  were  the  same,  more 
or  less,  schematic  or  lay-out  plans  as  set  forth  in 
the  original  plans  now  in  evidence.  Is  that  not 
true? 

A.    Yes. 

The  Court:  For  the  reason  that  it's  illustrative 
of  the  evidence  and  the  position  of  the  defendants 
case,  the  objection  will  be  overruled.  They  may  be 
admitted  and  marked  Defendants  Exhibit  Q. 

Q.  (By  Mr.  Olwell)  :  During  the  late  spring 
and  summer  of  1953  did  you  have  occasion  to  ob- 
serve the  application  of  the  sheetrock  at  Ladd? 

A.    Yes. 

Q.  State  just  what  your  normal  day  up  there 
would  have  been?  In  other  words,  were  you  on  the 
job  or  off  the  job  or  where  were  you? 

A.  I  was  on  the  job  most  of  the  time  in  the 
office. 


Lloyd  W.  Johnson,  et  al.,  etc.  1789 

(Testimony  of  Edward  Collins.) 

Q.  And  on  many  occasions  were  you  out  on  the 
project?  [647-26]  A.    Yes,  sir. 

Q.     Infrequently  or  frequently? 

A.     Frequently. 

Q.  Now,  do  you  consider  yourself  as  an  expert 
qualified  to  pass  on  sheetrock  application? 

A.    No. 

Q.     Did  you  observe  tlie  taping?  A.     Yes. 

Q.  How  did  the  taping  look  to  you  from  ob- 
serving it  at  384  ? 

Mr.  Arnell:  If  your  Honor  please,  I  object  to 
that  question  upon  the  ground  it  calls  for  a  con- 
clusion of  the  witness.  Counsel  can  ask  him  what 
he  observed  or  what  he  saw,  as  far  as  the  taping  is 
concerned. 

Mr.  Olwell:  If  your  Honor  please,  the  question 
was  poorly  phrased  and  I  apologize. 

Q.  (By  Mr.  Olwell)  :  Just  tell  me  what  you 
saw? 

The  Court:     The  court  need  not  rule. 

Q.     Just  tell  me  what  you  saw  of  the  taping? 

A.  The  taping  was  not  too  good  in  my  opinion. 
It  had 

Mr.  Olwell :    Just  hold  up,  Mr.  Collins,  please. 

Mr.  Arnell:  If  your  Honor  please,  I  move  the 
answer  be  stricken  upon  the  ground  the  witness 
stated  a  conclusion  and  opinion. 

The  Court:     Motion  is  granted.  [647-27] 

Q.  (By  Mr.  Olwell)  :  Just  tell  us  what  you 
saw. 

A.     I  saw  seams.  I  saw  tape  that  was  not  cov- 
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ered.  I  saw  ridges.  I  saw  places  where  there  may 
have  been  too  much  tape,  places  where  there  may 
have  not  been  enough— spackle,  I  beg  your  pardon. 

Mr.  Arnell :  I  move  that  that  answer  be  stricken 
upon  the  ground  he  stated  an  opinion,  too  much 
tape  and  too  much  spackle,  not  enough. 

The  Court:  The  latter  part  of  the  question  may 
be  stricken  where  he  refers  to  too  much  or  too  little. 
He  has  testified  he  is  not  qualified  or  an  expert  in 
the  field  of  taping  or  spackling. 

Mr.  Olwell:  Your  Honor,  he  has  not  as  yet,  but 
I  intend  to  have  him  so  testify.  Is  it  not  true,  Mr. 
Collins,  you  are  not  qualified? 

A.     No,  sir. 

The  Court:  But  he  testified  to  a  question  you 
asked  him  a  little  while  ago,  are  you  an  expert? 

Mr.  Olwell:    That  was  on  sheetrock. 

The  Court:     I  beg  your  pardon. 

Mr.  Olwell :  I  am  in  this  position.  I  am  identify- 
ing the  witness  as  not  an  expert. 

The  Court:  Yes;  I  thought  the  records  showed 
it.  [647-28] 

Q.  (By  Mr.  Olwell)  :  During  the  course  of  the 
summer  of  '53  and  the  fall  of  '53,  Mr.  Collins,  did 
you  have  any  occasion  to  observe  the  painting  that 
went  on?  A.    Yes. 

Q.  What  did  you  observe  ?  What  did  you  see  re- 
garding paint? 

A.  I  saw  the  paint  applied  to  the  walls.  I  saw 
it  applied  to  the  ceilings.  I  saw  on  the  woodwork 
there  were  runs,  on  the  walls  there  were  holidays. 
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Q.  Did  you  ever  discuss  the  paint  or  any  matter 
relating  to  paint  with  Mr.  Soby  ? 

A.     I  don't  understand  the  question. 

Q.  Did  you  ever  discuss  the  painting  with  Mr. 
Soby? 

A.     I  probably  discussed  it  with  him,  yes. 

Q.  Did  you  ever  have  occasion  to  be  present  at 
an  inspection  concerning  painting?  A.     Yes. 

The  Court:  Counsel,  could  we  take  a  recess  for 
a  few  moments  ?  We  have  been  in  session  since  1 :30 
solid.  The  court  will  stand  in  recess  for  a  period  of 
10  minutes. 

(Whereupon,  at  3:20  o'clock  p.m.,  following 
a  10-minute  recess,  court  reconvened  and  the 
following  proceedings  were  had.) 

Q.  (By  Mr.  Olwell) :  Mr.  Collins,  do  you  recall 
a  specific  date  of  the  inspection  to  which  you  re- 
ferred just  prior  to  the  recess  concerning  [647-29] 
painting  when  Mr.  Soby  was  present? 

A.     October  22,  1953. 

Q.     1953?  A.     Yes. 

Q.  Now,  prior  to  that  time,  in  the  late  summer 
and  fall  of  '53,  had  you  ever  discussed  the  painting 
or  the  painting  problems  with  Mr.  Soby? 

A.    Yes. 

Q.  Just  tell  in  your  own  words  what  the  discus- 
sion was  with  him? 

A.    Well,  we  didn't  feel  that  the 

Mr.  Arnell:     If  your  Honor  please,  before  the 
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witness   testifies,   may   he    specify   the    dates   and 

places  ? 

The  Court:    Yes.  Objection  sustained. 

Q.  (By  Mr.  dwell) :  If  you  can,  Mr.  Collins, 
let's  pin  this  down  as  much  as  we  can  to  dates  and 
places  and  who  was  present.  If  you  are  unable  to 
state  the  exact  date,  state  the  approximate  time  to 
the  best  of  your  ability. 

A.  I  don't  know  the  exact  date.  It  was  prior  to 
October  22,  and  Mr.  Soby  and  Harold  Stenson,  our 
general  superintendent,  and  Eugene  Henrikson,  our 
job  superintendent,  and  myself,  talked  with  Mr. 
Soby  about  his  work. 

Q.    And  what  did  he  say? 

A.  He  said  that  he  had  seen  work  in  Anchorage 
that  was — excuse  me — at  Fairbanks  was  as  good 
as  the  work  he  had  seen  at  [647-30]  Anchorage  and 
also  they  were  building  some  8-family  quarters  at 
Eielson  Air  Force  Base  and  he  said  the  work  down 
there  was  no  better  than  his  work  at  Ladd  Air 
Force  Base. 

Q.    What,  if  anything,  did  you  or  Mr.  Soby  do? 

A.  We  went  down  to  Eielson  Air  Force  Base 
and  looked  over  another  contractor's  project. 

Q.    Who  was  along,  do  you  remember? 

A.  Mr.  Soby,  Mr.  Stenson,  I  think  Mr.  Henrik- 
son, and  myself. 

Q.  And  what  was  said  down  there  between  you 
people  and  Mr.  Soby? 

A.  We  didn't  think  that  the  quality  of  work 
on  our  contract  at  Ladd  was  as  good  as  the  one  at 
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Eielson,  however,  Mr.   Soby  said  he  was  assured 
that  his  work  would  pass  and  requested  that  we  get 
an  inspection. 

Q.     Excuse  me.  Go  ahead. 

A.  That  we  would — ^he  asked  for  an  inspection 
and  he  was  sure  that  the  inspector  would  pass  his 
work. 

Mr.  Arnell:  If  your  Honor  please,  now  I'd  like 
to  move  that  the  answer  be  stricken  upon  the  ground 
that  it's  not  responsive  to  the  question  asked. 

Mr.  Olwell :  May  it  please  the  court,  I  think  it 's 
directly  responsive. 

The  Court :  As  I  recall  it,  Mr.  Arnell,  he  is  tes- 
tifying as  to  what  was  said  in  the  presence  of  Mr. 
Soby,  therefore,  objection  will  have  to  be  [647-31] 
overruled. 

Q.  (By  Mr.  Olwell)  :  Was  it  thereafter  that  this 
inspection  of  October  22  took  place?  A.    Yes. 

Q.  Now,  what  happened  at  that  inspection,  Mr. 
Collins? 

A.  The  Corps — two  representatives  of  the  Corps 
of  Engineers  were  there,  Mr.  Soby,  I  think  Mr. 
Carlson,  Mr.  Soby's  superintendent;  Mr.  Stenson, 
Mr.  Henrikson,  and  myself  from  the  Kuney-John- 
son  Company  were  there. 

Q.     And  tell  us  what  happened  there  ? 

A.  The  Captain  or  the  Major — Conlin  is  his 
name — of  the  Corps  of  Engineers  told  us  and  told 
Mr.  Soby  that  this  particular  building  that  he  was 
looking  at  was  not  to  the  satisfaction  of  the  Corps 


"1794  Eric  Soby,  etc.,  et  al.,  vs. 

(Testimony  of  Edward  Collins.) 

of  Engineers  and  there 'd  have  to  be  work  done  on 

it  to  make  it  satisfactory. 

Q.    And  was  anything  agreed  upon  at  that  time  ? 

A.  It  was  agreed  at  that  time  that  we  would 
personally  try  to  supervise  the  work  to  see  that  we 
could  get  a  building  acceptable  by  the  Corps  of  En- 
gineers. 

Q.  Was  any  plan  discussed  at  that  time  with 
Mr.  Soby  and  Mr.  Carlson  concerning  the  manner 
in  which  the  work  would  proceed? 

A.  Yes.  I  believe,  after  the  members  of  the 
Corps  of  Engineers  left,  Mr.  Soby,  and  Mr.  Carlson 
and  Mr.  Stenson  and  Henrikson  and  myself  tried 
to  lay  out  a  pattern  that  we  should  follow  and  it 
was  agreed  that  we  would  concentrate  on  one  build- 
ing [647-32]  at  a  time,  in  the  first  apartment,  say, 
try  to  whip  that  out  so  that  it  would  be  satisfactory 
to  the  Corps  and  then  move  to  the  next  one  and  so 
on  down  the  line,  so  we  would  definitely  have  the 
work  done  to  their  satisfaction;  not  that  we  would 
put  in  20  or  30  painters  in  one  building,  but  we 
would  try  to  improve  on  what  was  done. 

Q.    Was  that  plan  followed  out  ? 

A.  It  was  for  a  few  hours  of  the  following  day, 
I  believe. 

Q.  And  what  happened  after  that,  of  which  you 
have  personal  knowledge,  Mr.  Collins,  not  what 
someone  told  you? 

A.  The  job  superintendent,  Henrikson,  came  into 
the  office  along  with  Mr.  Carlson  and  said  that  he 
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wanted  Carlson  removed  because  the  plan  that  we 

had  decided  upon  yesterday  was  not  being  fulfilled. 

Q.     Did  he  explain  that? 

A.  He  said  that  at  the  beginning  of  the  day — 
whether  it's  8:00  o'clock  in  the  morning,  I  don't 
remember — Mr.  Carlson  started  to  put  the  painters 
in  to  do  the  repair  work,  so  to  speak,  and  around 
11:00  o'clock  or  prior  to  noon  he  went  to  check  on 
them  again  and  they  were  scattered  in  various  loca- 
tions. 

Q.     What,  if  anything,  did  Mr.  Carlson  say? 

A.     He  didn't  say  anything. 

Q.  And  what  took  place  after  Mr.  Henrikson's 
explanation  % 

A.  Mr.  Stenson,  the  general  superintendent,  was 
consulted  and  a  [647-33]  letter  was  written  to  Mr. 
Soby  in  regards  to  the  removing  of  Mr.  Carlson. 

Mr.  Olwell:  May  I  approach  your  clerk,  your 
Honor  ? 

The  Court :     You  may. 

Mr.  Olwell:  May  I  have  Plaintiff's  Exhibit  39? 
May  I  approach  the  witness,  your  Honor? 

The  Court:     You  may. 

Q.  (By  Mr.  Olwell) :  Handing  you  what  has 
been  admitted  in  evidence  as  Plaintiff's  Exhibit  39, 
I  will  ask  you  if  that  is  the  letter  to  which  you 
refer?  A.    Yes;  it  is. 

Q.    And  who  signed  that  letter?  A.     I  did. 

Q.     Did  you  ever  receive  a  reply  to  it? 

A.     No,  sir. 
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Q.  Did  you  ever  discuss  that  letter  after  it  was 
written  with  either  Mr.  Carlson  or  Mr.  Soby"? 

A.     No,  sir. 

Q.  Did  you  ever  have  occasion  during  the  course 
of  the  fall  of  1953  to  have  any  personal  conversation 
with  Mr.  Carlson  prior  to  October  23  concerning  the 
painting  supervision  or  any  problems  of  his? 

A.    Yes;  I  did.  I  don't  recall  the  date. 

Q.  Do  you  recall  where  it  was  that  this  con- 
versation took  place?  [647-34] 

A.     It  was  on  384  Contract  between  the  buildings. 

Q.     And  just  who  was  present? 

A.     Just  Mr.  Carlson  and  myself. 

Q.    And  just  what  took  place,  what  was  said? 

A.  Mr.  Carlson  was  very  unhappy  about  the 
whole  situation  and  he  said  he  can't  have  the  paint- 
ers do  this  and  can't  make  the  painters  do  that  and 
he  was  very  unhappy  and  I  just,  well,  patted  him 
on  the  back  and  that  was  about  all. 

Q.  Now,  Mr.  Collins,  on  the  job  at  384  what,  if 
anything,  did  you  have  to  do  with  making  any  pay- 
ments to  Mr.  Soby? 

A.  Mr.  Soby  would  bring  in  his  payment  re- 
quest and  I  would  okay  it  and  give  it  to  the  office 
manager. 

Q.  And  do  you  recall  whether  there  was  any — 
strike  that,  please.  I  will  start  over.  In  what  form 
were  those  payment  requests  ? 

A.  I  imagine  they  were  in  the  form  of  a  letter. 
I  don't  remember. 

Q.     Well,  my  question  was  whether  or  not  it  was 
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a  request  for  progress  payment?  A.     Yes. 

Q.  Was  that  arrangement  ever  changed,  that  is, 
a  progress  payment? 

A.  Yes ;  it  was.  At  one  time,  I  believe,  I  author- 
ized the  payment  to  Mr.  Soby  not  on  a  progress 
payment. 

Q.  Can  you  state  whether  or  not  at  any  time 
during  the  job  you  issued  checks  to  cover  his  pay- 
roll? 

A.  I  did  not  issue  the  checks.  They  [647-35] 
were  issued. 

Q.     Did  you  authorize  that? 

A.  No;  I  did  not  authorize  payroll  to  meet  his 
payrolls. 

Q.    Do  you  know  who  did? 

A.  I  think  it  was  a  representative  of  the  bonding 
company. 

Q.  Well,  what  I  mean,  as  far  as  the  issuance  of 
the  check  itself  by  Kuney-Johnson,  did  you  author- 
ize that  issuance  of  the  actual  drawing  of  the  check  ? 

A.    I  did. 

Q.    Yes?  A.     No;  I  did  not. 

Q.    Who  in  behalf  of  Kuney-Johnson  did? 

A.    Mr.  Barkley. 

Q.  Now,  there  has  been  some  conversation  here 
in  your  testimony,  Mr.  Collins,  concerning  the  prog- 
ress estimates  that  Kuney-Johnson  put  into  the 
Government.  Can  you  just  state  in  your  own  words 
how  that  was  handled,  384? 

A.    We  did  not  put  in  progress  estimates  on  384 
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to  the  Government.  The  Government  made  them  out 

themselves. 

Mr.  dwell:    May  I  have  an  exhibit,  your  Honor? 

The  Court :     You  may. 

Mr.  dwell:  I  can  get  it  faster  than  I  can  ask 
the  clerk. 

The  Court :     Very  well. 

Mr.  Olwell :  If  your  Honor  please,  this  is  one  of 
the  exhibits  to  which  I  was  referring  that  has  come 
apart. 

The  Court:     What  I'd  suggest [647-36] 

Mr.  Olwell:  I  don't  know  whether  it  can  be 
stapled.  You  can  see  how  it's  fastened. 

The  Court:  I'd  suggest  that  you  staple  it.  The 
Clerk  of  the  Court  has  a  large  stapling  machine. 

Mr.  Olwell:  My  only  fear  is  one  of  these  times 
it's  going  to  get  dropped  and  then  we  might  be  in 
trouble.  Does  your  Honor  wish  me  to  staple  them 
now^  or 

The  Court:  No.  Will  you  get  the  staple  machine, 
Mr.  Johnson? 

Mr.  Olwell:     May  I  approach  the  witness? 

The  Court:     You  may. 

Q.  (By  Mr.  Olwell)  :  Mr.  Collins,  handing  you 
Plaintiff's  Exhibit  37,  which  appears  to  have  a  num- 
ber after  it,  58,  probably  marked  page  58.  You  say 
the  Government  made  out  something  itself.  Can 
you  refer  to  that  exhibit  and  clarify  that  statement 
as  to  which  part  of  it  you  mean  ? 

A.  We  didn't  make  it  out.  We  didn't  make  out 
any  portion  of  it. 
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Q.  Now,  turning  to  the  larger  sheets  which  are 
on  the  bottom  and  w^hich  contain  breakdowns  as  to 
the  portion  of  the  project  involved.  Calling  your 
attention  to  Imilding  closure,  interior  finish,  plumb- 
ing fixtures,  heating,  electrical,  and  so  forth,  by 
apartment  numbers.  A.     Uh-huh. 

Q.  What  is  included  in  the  term  'interior 
finish"?  [647-37] 

Mr.  Arnell:  If  your  Honor  please,  I  object  to 
that  upon  the  ground  it  calls  for  a  conclusion  of  the 
witness. 

Mr.  Olwell:  I  will  ask  a  preliminary  question. 
Your  Honor.    I  Avill  withdraw  that. 

Q.  (By  Mr.  Olwell) :  Mr.  Collins,  do  you  know 
what  is  included  in  that  term  "interior  finish"? 

A.     Yes. 

Q.    Will  you  state,  please,  what  is  so  included? 

A.  Interior  finish  on  this  particular  project 
would  be — it  would  mean  the  hardwood  floors,  the 
door  frames,  the  doors,  the  millwork,  trim,  kitchen 
cabinets,  floors  and  wall  covering,  and  painting,  fin- 
ish hardware,  and  possibly  bathroom  accessories, 
but  I  am  not  too  sure. 

Q.  Mr.  Collins,  do  you  know  what  per  cent  of 
the  total  project  was  involved  in  the  interior  finish, 
percentagewise?  A.     It's  shown 

Mr.  Arnell:  I  object  to  that  upon  the  ground 
it  calls  for  a  conclusion  of  the  witness.  No  foun- 
dation has  been  laid  to  qualify  him  as  an  expert. 

Mr.  Olwell:  I  will  withdraw  the  question  in  the 
interest  of  time. 
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Q.  (By  Mr.  Olwell) :  Mr.  Collins,  referring  to 
the  exhibit  that  you  have  in  front  of  you,  I  believe 
it's  Exhibit  37.  Is  the  percentage  of  [647-38]  inte- 
rior finish  as  against  the  entire  project  shown  on 
that  exhibit?  A.     Yes,  sir. 

Q.     What  is  that  percentage? 

A.     20  point  25. 

Q.  And  have  you  had  occasion  to  compute  dol- 
larwise  the  amount  of  money  involved  in  interior 
finish  ?  A.    Yes. 

Q.     Approximately  what  is  that  figure? 

A.  Four  hundred  and  thirty-six  thousand  some 
odd  dollars. 

Q.  Now,  Mr.  Collins,  at  any  time  during  the 
progress  of  the  painting  work,  let's  say  from  very 
early  in  July,  1953,  until  December  19,  1953,  did 
Mr.  Soby  ever  complain  to  you  personally  about 
popped  nails?  A.     No. 

Q.  Did  he  ever  complain  to  you  about  any  sag 
in  the  ceilings  or  sheetrock?  A.     No. 

Q.  Did  Mr.  Soby  ever  discuss  with  you  person- 
ally any  extras  to  which  he  thought  he  was  entitled  ? 

A.    Yes. 

Q.  In  what  respect?  Just  tell  us  what  extras  he 
discussed. 

A.  The  extras  that  he  discussed  was  for  addi- 
tional spackle  work  around  metal  door  frames,  re- 
pairing the  ceiling  of  buildings  one,  two  and  three, 
I  believe,  extra  spackle  on  that  and  the  [647-39] 
painting,  the  extra  spackle  work  around  the  elec- 
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trical  outlet  boxes.  I  think  we  moved  a  door  that 
had  already  been  in  place  and  he  was — that  was  an 
extra.  In  the  bathrooms  the  escutcheon  plate  for 
the  sink  drain  would  not  cover  the  hole  that  was 
made  in  the  plasterboard  and  he  had  to  have  extra 
spackle  for  that. 

Mr.  Olwell:  May  I  approach  the  witness,  Your 
Honor  ? 

The  Court:    You  may. 

Q.  Mr.  Collins,  handing  you  what  has  been  ad- 
mitted in  evidence  as  Defendant's  Exhibit  K.  What 
is  that,  please? 

A.  Statement  of  extra  work  done  for  Kuney- 
Johnson  Company. 

Q.    Was  that  handed  to  you  by  Mr.  Soby? 

A.    Yes. 

Q.  Does  that  cover  the  matters  that  you  just 
testified  to  that  he  discuessed  with  you  that  he 
claimed  for  extras? 

A.  There  is  a  couple  of  other  items  here,  too, 
that  I  didn't  remember. 

Q.  Now,  let  me  ask  you  this :  Did  Mr.  Soby  ever 
present  any  other  claim  to  you  other  than  as  shown 
on  Exhibit  K?  A.     No. 

Q.  And  when  he  brought  that  letter  in  to  you 
what,  if  anything,  took  place? 

A.  When  Mr.  Soby  brought  this  in  to  me  his 
figure  was  for  $4,480.00  under  the  title  ''Labor  and 
Material,  Contract  384,"  in  his  invoice,  and  we  ar- 
rived at  an  hourly  rate  for  the  [647-40]  various 
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items  that  he  listed  in  here.  We  discussed  it  and 
some  of  it  was  due  to  spackling.  The  price  that  the 
spackler  had,  Mr.  Soby  said  was  too  high,  and  to- 
gether, possibly  with  Mr.  Henrikson,  we  arrived  at 
the  price  in  ink  in  this  letter. 

Mr.  Olwell:  If  your  honor  please,  your  clerk 
stepped  out.  May  I  see  if  I  can  find  Exhibit  F  ? 

The  Court :     Yes,  you  may  do  so. 

Mr.  Olwell:  May  I  approach  the  witness.  Your 
Honor  ? 

The  Court:    You  may. 

Q.  (By  Mr.  Olwell)  :  Mr.  Collins,  handing  you 
subdivision  A  of  Defendant's  Exhibit  F„  and  call- 
ing your  attention  to  the  second  sheet,  do  the  figures 
as  shown  on  that  sheet  have  any  relation  to  the  total 
figure,  $3,536.00  odd  dollars  as  shown  on  Exhibit  K  ? 

A.     Yes,  sir. 

Q.     What  relationship  do  they  have? 

A.  The  figure  $3,536.00  is  the  same  as  the  $3,- 
536.00  on  this  Exhibit  K. 

Q.  And  what  is  shown  on  subdivision  A  of  Ex- 
hibit F? 

A.  It  is  a  breakdown  of  the  various  extra  work 
that  Mr.  Soby  performed  imder  this  contract. 

Q.    You  mean  under  the  claim  of  Exhibit  K? 

A.     Yes. 

Q.  Mr.  Collins,  will  you  look  at  the  bottom  of 
Exhibit  K.  There  [647-41]  is  an  additional  item 
added  there.  A.     Yes. 

Q.  Will  you  tell  the  court  what  took  place  con- 
cerning that? 
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A.  At  the  time  that  Mr.  Soby  presented  his  bill, 
he  had  also  painted  the  clothesline  poles  in  the  base- 
ment of  these  apartments  and  we  just  added  it  to 
this  bill. 

Q.  Turn  that  over,  please,  to  the  back  side. 
Whose  writing  appears  there? 

A.     That  is  my  writing. 

Q.    And  what  does  that  relate  to  ? 

A.  Mr.  Soby  did  extra  work  for  the  plumber. 
He  painted  the  piping  in  the  basement  for  the 
pliunber  and  also  he  painted  some  of  the  piping  in 
the  utilidors  for  the  plumber.  Urban  Plumbing  and 
Heating  Company.  Also  Mr.  Soby  painted  the  con- 
vectors  in  each  of  the  apartments  and  when  the 
plumbers  came  in  to  make  their  final  test,  would 
kick  them  or  damage  them  and  so  Mr.  Soby  had  to 
go  back  and  paint  those  again.  Then  we  used  the 
structural  steel  beam  in  the  basement  to  hold  up 
the  first  floor  joists  and  we — there  was  an  option 
to  the  contract,  we  used  it.  It  was  not  included  in 
Mr.  Soby's  price,  and  I  have  a  figure  here  of 
$904.40  for  that  painting.  Also  we  used  pre-finished 
kitchen  cabinets  on  that  job  and  these  were  finished 
in  the  states  and  sent  up  but  they  received  damage 
and  Mr.  Soby,  we  asked  him  to  do  that  work  and 
I  have  a  price  of  $1,092.00,  approximately.  Now, 
whether  [647-42]  it  was  an  estimate,  I  don't  know. 

Q.  Do  you  recall  whether  or  not  that  general 
subject,  as  shown  on  the  back  of  Exhibit  K,  was 
discussed  with  Mr.  Soby  at  the  time  he  brought 
in  the  letter  which  is  now  Exhibit  K? 
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A.  I  don't  know  if  it  was  or  not.  I  really  don't 
know. 

Q.  And  it  relates,  I  think  you  said,  all  to  the 
Urban  Plumbing  and  Heating  matter? 

A.  No.  The  first  item  up  here  is  for  Urban, 
but  the  other  ones  are  for  work  that  he  would  do 
for  us. 

Q.  I  see.  Now,  Mr.  Collins,  do  you  recall  the 
occasion  when  Mr.  Douglas,  Consulting  Engineer 
for  the  U.S.F.  &  C,  came  to  Ladd  and  looked  over 
the  Ladd  project?  A.     Yes. 

Q.     Do  you  remember  approximately  when  it  was  ? 

A.  I  think  it  was  some  time  in  December,  but  I 
don't  know  for  sure. 

Q.  Did  you  have  occasion  at  that  time  to  go 
around  the  project  with  Mr.  Douglas? 

A.     Yes. 

Q.    What  did  the  two  of  you  do? 

A.  There  was  Mr.  Henrikson  and  Mr.  Stenson 
and  Mr.  Douglas  and  myself.   We  were  not  alone. 

Q.    What  did  you  do,  Mr.  Collins? 

A.  We  went  and  looked  at  several  apartments 
in  the  project. 

Q.  And  what,  if  anything,  did  Mr.  Douglas  say 
to  you?  [647-43] 

Mr.  Arnell :  I  object  to  that  upon  the  ground  it's 
beyond  the  issues  of  the  pleadings.  There  is  no  alle- 
gation here  that  Mr.  Douglas  had  any  authority  or 
any  right  to  bind  the  bonding  company.  This  is  an 
action  that  is  based  entirely  on  the  provisions  of 
the  Miller  Act.  I,  therefore,  think  that  the  question 
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and  the  answer  is  incompetent,  irrelevant  and  im- 
material. 

The  Court:  Well,  but,  counsel,  didn't  Mr.  Doug- 
las testify  that  he  was  instructed  by  the  principal, 
United  States  Guaranty,  to  come  up  and  make  an 
inspection  of  this  building? 

Mr.  Arnell:  That  is  no  proof,  Your  Honor,  that 
he  had  any  authority.  He  made  two  visits. 

Mr.  Olwell:  If  the  court  please,  my  memory 
could  be  mistaken  as  to  exact  dates,  but  my  recol- 
lection is  that  at  the  pretrial  conference  in  this  case 
on  the  21st  of  September,  and  I  believe  it  was  in- 
corporated in  the  pretrial  order,  but,  in  any  event, 
at  the  pretrial  conference,  counsel  and  I  stipulated 
that  Mr.  Murray  and  Mr.  Douglas  had  authority  to 
act  for  the  additional  defendants. 

Mr.  Arnell:  No,  that  is  not  so  stipulated.  Your 
Honor,  and  I  ask  the  court  to  examine  the  pretrial 
order  to  verify  the  statement. 

Mr.  Olwell:  I  do  not  recall  definitely  whether 
it's  contained  in  the  order,  but  I  distinctly  recall 
the  question  because  the  question  came  up  regard- 
ing correspondence  and  the  only  stipulation  the  de- 
fendants made,  they  objected  to  a  man  by  the  name 
of  Beeson  [647-44]  at  the  time,  but  did  agree  Mr. 
Douglas  and  Mr.  Murray  had  authority. 

Mr.  Arnell:    We  made  no  such  stipulation. 

The  Court:     I  don't  recall  that,  Mr.  Olwell. 

Mr.  Olwell :     I  beg  your  pardon  ? 

The   Court:     I   don't   recall   that.     They   agreed 
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quite  the  contrary.    I  think  they  took  the  position 

that  Mr.  Douglas  could  not,  but  then  that  is 

Mr.  Olwell:  I  think  that  is  immaterial,  but  that 
was  my  recollection  of  that  aspect  and  Mr.  Doug- 
las testified  in  this  case  as  to  what  he  saw  and  de- 
scribed it.  Now,  certainly,  I  am  entitled  from  this 
witness  to  tell  how  Mr.  Douglas  described  the  sit- 
uation as  he  then  saw  it  to  Mr.  Collins. 

The  Court :  I  think  that  Mr.  Olwell  is  right.  Mr. 
Arnell,  therefore,  objection  will  have  to  be  over- 
ruled. 

Q.  (By  Mr.  Olwell):  What  did  Mr.  Douglas 
say  about  the  situation  that  3^ou  and  he  and  Mr. 
Stenson,  Mr.  Henrikson  observed  on  this  occasion 
to  which  you  refer? 

Mr.  Arnell:  If  your  honor  i^lease,  I  object  to  the 
question  miless  the  witness  testifies  that  Mr.  Soby 
was  there.  Now,  we  have  two  facets  to  this  prob- 
lem :  One  is  U.S.F.  &  G.  and  the  other  is  the  plain- 
tiff in  this  action,  and  the  answer  might  be  admis- 
sible as  against  one,  but  not  the  other. 

The  Court :    Well,  but,  coimsel [647-45] 

Mr.  Olwell:  May  it  please  the  court,  Mr.  Doug- 
las was  put  on  as  a  witness  in  Plaintiff's  case. 

Mr.  Arnell :  That  is  quite  true.  Your  Honor,  but 
his  testiniony  did  not  go  to  the  field  that  this  witness 
is  asked  to  testify  about.  Mr.  Douglas  testified  what 
he  saw  and  what  he  observed  at  the  jobsite  and  the 
condition  of  the  walls  and  the  wallboard,  etc. 

The  Court :    Well,  objection  will  have  to  be  over- 
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ruled  because  Plaintiff  called  Mr.  Douglas  as  part 

of  his  case. 

Q.  (By  Mr.  Olwell) :  Do  you  remember  the 
question,  Mr.  Collins?  A.     Yes. 

Q.    Answer  it,  please. 

A.  Mr.  Douglas  told  us  that  it  was  a  very  poor 
job  and  he  didn't  doubt  that  the  Government  would 
reject  the  buildings  that  we  had  asked  for  inspec- 
tion. 

Q.    And  thereafter  what  did  Mr.  Douglas  do? 

A.  Mr.  Douglas  was  in  Fairbanks,  I  believe,  for 
two  or  three  days  and  he  came  into  the  office  and 
talked  to  Mr.  Barkley. 

Q.    Were  you  present? 

A.     Some  of  the  time,  yes,  I  was. 

Q.  Did  you  hear  any  portion  of  the  conversa- 
tion ?  A.     Yes. 

Q.     What  did  you  hear  of  the  conversation? 

Mr.  Arnell:  If  your  honor  please,  on  behalf  of 
the  [647-46]  Plaintiff,  at  least,  I  would  object  again 
and  renew  my  objection  to  this  testimony  unless  it 
is  shown  that  the  Plaintiff  was  present. 

The  Court:  Well,  for  the  record  who  was  pres- 
ent, Mr.  Collins? 

A.  Mr.  Barkley,  Mr.  Stenson,  possibly  Mr.  Hen- 
rikson,  and  myself. 

The  Court:  Objection  is  overruled.  He  may 
answer. 

Q.  (By  Mr.  Olwell)  :  What  did  you  hear,  Mr. 
Collins,  of  the  conversation? 
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A.  Mr.  Douglas  told  Mr.  Barkley  that  they 
would  pay  the  payroll  to  do  the  work  and 

Mr.  Arnell:  If  your  honor  please,  may  the  rec- 
ord show  a  continuing  objection? 

The  Court:     It  may. 

Q.  (By  Mr.  Olwell)  :  Now,  Mr.  Collins,  I  think 
you  said  that  you  were  not  present  during  all  of 
the  time  the  Larson  Brothers  worked  on  the  job? 

A.     No,  I  was  not. 

Q.  There  has  been  testimony  in  this  case,  Mr. 
Collins,  that  in  late  August  and/or  early  September 
of  1953  there  was  a  general  conference  or  discus- 
sion concerning  the  sheetrock  and  nails  at  which 
you  and  Mr.  Stenson,  Mr.  Bottoroff,  some  others, 
Mr.  Carlson  probably,  were  present,  and  in  which 
Mr.  Stenson  is  alleged  to  have  made  statements  con- 
cerning payments  for  extra  w^ork  to  be  done  by 
Soby  Painting  Company.  Mr.  Collins,  [647-47]  at 
any  time  in  your  presence  did  Mr.  Stenson  ever 
promise  Mr.  Carlson,  Mr.  Soby,  or  any  representa- 
tive of  the  Soby  Painting  Company  or  its  sub- 
contractor, Bottoro:ff,  that  extra  work  would  be 
paid  for? 

Mr.  Arnell:  If  your  honor  please,  I'd  interpose 
an  objection  upon  the  ground,  first,  the  question 
is  leading,  and,  second,  there  has  been  no  founda- 
tion laid  for  it. 

The  Court:  Objection  sustained.  You  may  tes- 
tify as  to  what  was  said. 

Q.  (By  Mr.  Olwell) :  Do  you  recall  any  such 
conversation  concerning  extras? 
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Mr.  Arnell:  I  renew  my  objection,  Your  Honor, 
upon  the  ground  that  there  has  been  no  foundation 
laid. 

Mr.  Olwell :    May  it  please  the  court 

Mr.  Arnell:  And  this  question  that  has  been 
asked,  Your  Honor,  is  based  upon  the  leading  ref- 
erences in  the  prior  question  to  assist  this  witness 
to  arrive  at  an  answer  and  I  object  to  it  upon  that 
ground. 

Mr.  Olwell:  May  it  please  the  court,  I'd  like  to 
be  heard  on  that. 

The  Court:  Just  a  moment.  There  was  testi- 
mony during  the  course  of  the  trial  that  Mr.  Sten- 
son  is  supposed  to  have  promised  the  Plaintiff,  Mr. 
Soby,  that  he  would  see  that  he  was  paid  for  the 
extras.  Now,  this  is  part  of  the  Defendant's  case 
at  the  present  time  and  they  have,  of  course,  cer- 
tainly the  right  [647-48]  to  put  on  any  proof  that 
they  might  have  as  to  conversations  concerning 
that  subject. 

Mr.  Arnell:  Well,  if  your  honor  please,  I  cer- 
tainly \vould  confess  that,  however,  I  think  that  in 
an  effort  to  do  that  counsel  has  not — does  not  have 
the  right  to^  ask  leading  questions. 

The  Court:  Well,  that,  I  concur.  That  is  why 
I  sustained  your  former  objection  and  counsel,  of 
course,  has  the  right  now  to  refer  to  any  conver- 
sation that  was  had  between  Mr.  Stenson  and  Mr. 
Soby  concerning  this  subject. 

Mr.  Olwell:  May  it  please  the  court,  this  thing 
comes  up  entirely  as  a  matter  of  refuting  and  an- 
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swering  prior  testimony.  Now  it  strikes  me  that 
it's  entirely  proper  to  state  to  a  witness  the  testi- 
mony was  thus  and  so,  you  were  alleged  to  be  pres- 
ent. Did  you  hear  that  conversation.  Now,  to  ask 
the  witness  what  took  place,  the  witness  might  state 
that  he  wasn't  even  present  and  he  doesn't  even 
remember  such  a  conversation.  I  think  I  am  entitled 
to  ask  him,  was  this  statement  made  in  your  pres- 
ence. 

The  Court:  No,  the  court  doesn't  take  that  po- 
sition, counsel.  You  may  ask  him  what  the  conver- 
sation was  and  then  if  the  v/itness  does  not  remem- 
ber and  you  know  that  conversation  did  center 
around  a  particular  subject,  then  you  may  ask  a 
suggestive  question  on  the  particular  subject  you 
allude  to,  but  you  mustn't  put  words  in  the  mouth 
of  the  witness  as  to  what  was  said  until  such  time 
as  it  has  been  determined  that  he  doesn't  know 
what  you  are  getting  at.  There  is  nothing  gained 
by  the  ruling  of  the  [647-49]  court  on  the  admissi- 
bility of  evidence,  but  we  are  endeavoring  to  get 
voluntary  and  free  statements  of  the  witness  so  the 
court  will  have  the  most  probative  evidence  possible 
to  determine  the  issues  in  this  case. 

Mr.  Olwell:    I  appreciate  that. 

The  Court:  And  by  your  suggesting  the  answer, 
then  that  is  not  free  and  voluntary. 

Mr.  Olwell:  I  appreciate  that.  I  had  not  in- 
tended to  argue.  I  did  not  intend  to  suggest  the 
answer.  I  merely  intended  to  ask  the  witness  if 
this  was  said.  He  can  say  yes,  he  can  say  no.   That 
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does  not  suggest  an  answer.    He  could  say,  yes,  it 

was  said,  or  he  could  say  no,  it's  not. 

The  Court:  I  think  the  court  has  ruled  that 
the  objection  should  be  sustained  because  it  is  lead- 
ing and  I  have  also  suggested  to  you  how^  you  may 
conduct  yourself  thereafter,  if  by  chance  the  wit- 
ness does  not  recall  the  conversation  that  was  had. 

Now,  may  I  interrupt  you,  please,  since  we  are 
interrupted  now  on  this  problem.  We  have  the 
matter  of  continuing  at  4:00  o'clock.  I  would  like 
to  take  a  recess  for  a  iew  moments  now  and  excuse 
counsel.  Counsel,  I'd  like  to  go  into  this  other  prob- 
lem we  have  pending  before  us,  so  the  trial  of  this 
case  will  be  continued  until  the  call  of  the  gavel  and 
the  court  will  go  into  recess  for  a  period  of  five 
minutes. 

(Thereupon,  at  4:15  o'clock  p.m.,  follovsdng 
a  [647-50]  five-minute  recess,  court  reconvened, 
ancl  after  hearing  a  matter  not  pertaining  to 
this  case,  the  following  proceedings  vv^ere  had:) 

The  Court:     You  may  proceed  then. 

Q.  (By  Mr.  dwell) :  Mr.  Collins,  do  you  recall 
any  discussion,  meeting,  or  conference  in  the  latter 
part  of  August  or  the  first  part  of  September,  1953, 
at  which  Mr.  Bottoroff,  Mr.  Carlson,  Mr.  Stenson, 
Mr.  Soby  were  present  when  any  matters  were 
discussed  relative  the  sheetrock  or  anything  else? 

Mr.  Arnell:  If  your  honor  please,  I  would  object 
to  that  again  upon  the  ground  that  it's  a  leading 
question. 
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The  Court:  Objection  overruled.  He  may  an- 
swer. 

Q.  (By  Mr.  Olwell) :  Do  you  recall  any  such 
conference,  discussion  or  meeting? 

A.     No,  I  am  sorry,  I  don't  recall. 

Q.  Do  you  recall  any  specific  conference  or 
meeting  in  June  of  1953,  referring  particularly  to 
the  latter  part,  concerning  sheetrock  when  Mr. 
Stenson  and  Mr.  Henrikson,  you  and  Mr.  Bottoroff 
and  Mr.  Carlson  were  present?  Do  you  recall  any 
specific  conference,  meeting  on  that  subject? 

A.     No. 

Q.  Do  you  recall  discussing  with  Mr.  Soby  the 
number  of  tapers  to  be  sent  to  the  Ladd  job,  which 
discussion  could  have  taken  place  shortly  before  the 
taping  started  on  the  job?  [647-51] 

A.     Tapers  ? 

Q.    Yes.  A.    No. 

Q.  Will  you  state  whether  or  not  at  any  time 
you  directed  Mr.  Soby  or  requested  him  to  bring 
any  specific  number  of  tapers  to  the  job? 

A.     No,  sir. 

Mr.  Olwell:  You  may  examine.  I  tender  the 
witness  for  cross-examination. 

The  Court:    Very  well. 

EDWARD  COLLINS 

testifies  as  follows  on 

Cross-Examination 
By  Mr.  Arnell: 
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United  States  of  America, 
Territory  of  Alaska — ss. 

I,  Bonnie  T.  Brick,  Official  Court  Reporter  of 
the  above-entitled  Court,  hereby  certify: 

That  the  foregoing  pages  647-1  through  647-53 
is  a  true  and  correct  transcript  of  excerpt  of  pro- 
ceedings on  the  trial  of  the  above-entitled  action, 
taken  by  me  in  stenograph  in  open  court  at  Anchor- 
age, Alaska,  on  October  11,  1956,  and  thereafter 
transcribed  by  me. 

/s/  BONNIE  T.  BRICK. 


EDWARD  COLLINS 

testifies  as  follows  on: 

Redirect  Examination 

Mr.  Olwell:     Your  Honor,  may  I  approach  the 
witness  and  hand  him  an  exhibit,  please? 
The  Court:    You  may. 

By  Mr.  Olwell: 

Q.  Mr.  Collins,  counsel  inquired  of  you  as  to  the 
amount  of  hours  necessary  on  the  ceiling  work  by 
reason  of  the  insulation  having  to  be  replaced  in 
Buildings  1  and  2,  a  portion  of  which  was  shown 
in  Exhibit  K.  Now,  I  have  handed  you  Plaintiff's 
Exhibit  33,  subdivision  1,  and  call  your  attention  to 
the  itemization  of  the  total  amount  of  $3,556.00 
shown  on  Exhibit  K.  WiU  you  look  at  the  first  item 
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on  that  sheet  and  just  state   for  the  record  the 
number  of  hours  involved  in  these  totals  after  that 
rework  was  done? 

Mr.  Arnell:  I  object  to  that  upon  the  ground 
it  is  repetitive.  The  document  speaks  for  itself.  As 
I  recall  his  answer  on  cross,  he  did  not  know,  and 
I  was  testing  only  his  recollection.  The  document 
is  in  evidence  and  that  is  the  best  evidence,  Your 
Honor. 

The  Court:  Mr.  Olwell,  doesn't  the  exhibit  speak 
for  itself? 

Mr.  Olwell:  If  your  honor  please,  I  concede 
the  [695-1]  exhibit  sj^eaks  for  itself,  but  counsel  in- 
quired at  some  length  the  number  of  hours  and  this 
is  one  item  contained  in  that  and  for  the  record  I 
just  w^anted  him  to  state  the  number  of  hours.  I 
won't  pursue  it  any  further. 

The  Court:  That  being  the  case,  you  may  state 
the  niunber  of  hours. 

A.     One  hundred  and  sixty-four  hours. 

Mr.  Olwell:  I  have  no  further  questions  of  this 
witness,  your  honor. 

The  Court:     Very  well. 

Mr.  Arnell:     I  haven't  any  either. 

The  Court:    Very  well.   You  may  step  down. 


Lloyd  W.  Johnson,  et  al.,  etc.  1815 

United  States  of  America, 
Territory  of  Alaska — ss. 

I,  Iris  L.  Stafford,  Official  Court  Reporter  of  the 
above-entitled  Court,  hereby  certify: 

That  the  foregoing  pages  695-1  and  69e5-2  is  a 
true  and  correct  transcript  of  excerpt  of  proceed- 
ings on  the  trial  of  the  above-entitled  action,  taken 
by  me  in  stenograph  in  open  court  at  Anchorage, 
Alaska,  on  October  15,  1956,  and  thereafter  tran- 
scribed by  me. 

/s/  IRIS  L.  STAFFORD. 
[Endorsed]:     Filed  February  19,  1959. 


[Endorsed] :  No.  15823.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Eric  Soby,  Doing 
Business  as  Soby  Painting  Co.,  et  al..  Appellants, 
vs.  Lloyd  W.  Johnson  and  Max  J.  Kuney,  etc., 
Appellee.  Supplemental  Transcript  of  Record.  Ap- 
peal from  the  District  Court  for  the  District  of 
Alaska,  Third  Division. 

Filed:    March  2,  1959. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


No.  15,823 
United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Eric  Soby,  d/b/a  Soby  Painting  Co.,  and 
United  States  Fidelity  and  Guar- 
anty Company, 

Appellants, 

vs. 

Lloyd  W.  Johnson  and  Max  J.  Kuney, 
d/b/a  Kuney  Johnson  Company, 

Appellees. 


Appeal  from  the  District  Court  for  the 
District  of  Alaska,  Third  Division 

BRIEF  OF  APPELLANTS 


Edgar  Paul  Boyko, 

Tidewater  Building,  4201  Wilshire  Boulevard, 
Los  Angeles  5,  <3aJifornia, 

Harold  J.  Butcher, 

First  National  Bank  Building,  f 

Anchorage,  Alaska, 

Attorneys  for  Appellants.         H 
Harry  C.  Wilson, 

306  Central  Building,  ^  ^ 

Seattle,  Washington, 

Of  Cotinsel  for  Appellants.  '     '"'""   '    *''^'^ 


n 


Subject  Index 

Jurisdictional   statement    1 

Statement  of  the  case  2 

The  pleadings  2 

The  evidence 5 

Issues  presented  and  specification  of  errors 18 

Argument 21 

1.  Where  a  painting  subcontractor  under  a  general  Gov- 
ernment building  contract  terminates  his  performance 
at  a  time  when,  according  to  documentary  proof  in  the 
form  of  official  Government  certificates,  his  work  has 
been  completed  in  excess  of  91  percent  and  the  gen- 
eral contractor  receives  payment  from  the  Govern- 
ment for  such  work,  at  a  like  percentage  of  the  con- 
tract price,  a  subsequent  expenditure,  by  the  general 
contractor,  of  an  additional  73  percent  of  the  total 
contract  price,  for  the  purpose  of  completing  the  ap- 
proximately 8  percent  of  the  work  remaining  unfin- 
ished, is  not  such  a  reasonable  expense  in  mitigation  of 
damages,  as  will  permit  recovery  of  the  full  amount  so 
expended  by  the  general  contractor  from  the  painting 
subcontractor  as  damages  for  the  latter's  alleged  breach 
in  terminating  performance  and  such  an  award  is 
excessive  and  unwarranted  21 

2.  Upon  the  facts  in  this  ease  it  was  improper  for  the 
District  Court  to  award  interest  upon  the  total  amount 
of  the  judgment  to  appellees  (defendants  and  cross- 
complainants  below)  from  and  after  September  1,  1956, 
a  date  7  months  and  11  days  prior  to  the  date  of  such 
judgment  because  the  amount  of  such  damages  prior  to 
such  judgment  was  wholly  unliquidated  and  unascer- 
tained        30 

3.  There  is  no  evidence  in  the  record  to  support  that  por- 
tion of  the  trial  court's  finding  of  fact  No.  XIII  and 
the  judgment  thereon,  which  held  appellant  Soby  (plain- 
tiff below)  to  be  entitled  to  an  off-set  in  the  total  sum 
of  $3,000.00  only  for  the  supplies  and  materials  taken 
over  by  appellees,  instead  of  the  true  value  thereof 

in  the  sum  of  $5,768.50,  as  claimed  by  appellant  Soby    35 
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JURISDICTIONAL  STATEMENT 

The  District  Court  had  jurisdiction  of  this  case  by 
virtue  of  the  provisions  of  40  U.S.C.  270  et  seq.  (49 
Stat.  794),  the  so-called  ''Miller  Act".  On  May  2,  1957, 
this  Court  acquired,  and  therefore  now  has,  jurisdic- 
tion pursuant  to  28  U.S.C.  1291,  which  then  provided^ 


iPublic  Law  85-508,  approved  July  7,  1958,  effective  upon  the 
admission  of  Alaska  into  the  Union,  eliminated  the  provisions 
which  gave  this  Court  jurisdiction  of  appeals  from  the  District 
Court  for  the  Territory  of  Alaska  and  established  a  United  States 
District  Court  for  the  State  of  Alaska.  Nothing  in  that  Act,  of 
course,  expresses  any  legislative  intent  to  deprive  this  Court  of 


that  the  courts  of  appeals  shall  have  jurisdiction  of 
appeals  from  all  final  decisions  of  the  district  courts 
of  the  United  States,  the  District  Court  for  the  Terri- 
tory of  Alaska,  etc.,  except  where  a  direct  review  may 
be  had  to  the  Supreme  Court;  and  48  USC  1294  which 
designates  this  Court  as  the  appropriate  court  for  ap- 
peals from  such  judgments  in  the  District  Court  for 
the  District  of  Alaska. 


STATEMENT  OF  THE  CASE 
The  Pleadings2 

Appellant  Soby  filed  his  Amended  Complaint  on  the 
26th  day  of  September,  1956,  alleging  that  appellees 
were  prime  contractors  imder  contract  with  the  United 
States  to  construct  a  housing  project  at  Ladd  Air 
Force  Base  at  Fairbanks,  Alaska.  A  portion  of  the 
construction  work  involved  the  application  of  sheet- 
rock  to  the  walls  and  ceilings  of  the  housing  units  and 
upon  application  of  such  sheets  to  the  walls  and  ceil- 
ings there  was  required  to  be  applied — to  make  the  sur- 
faces of  the  walls  and  ceilings  suitable  for  painting — a 
process  known  as  taping  and  spackling  which  involved 
applying  tape  and  a  plaster  solution  to  the  edges  of 
the  sheets  and  between  the  sheets  and  the  woodwork, 
to  obtain  a  smooth  surface.  This  advance  preparation, 
together  with  the  painting  process  of  the  interior  of 

jurisdiction  over  cases  acquired  prior  to  the  effective  date  of  such 
change  or,  for  that  matter,  to  deny  retroactively  to  litigants  from 
Alaska,  the  right  of  appeal.  The  IMiller  Act,  obviously,  covers 
subject  matter  directly  within  the  cognizance  and  competence  of 
a  United  States  District  Court  (See:  28  U.S.C.  1331). 
^Transcript  of  Record  (T.R.),  at  pp.  3-50. 


the  units,  was  subcontracted  by  the  prime  contractor 
to  the  appellant  Soby  who  was  a  painter.  The  taping 
and  spackling,  being  a  construction  specialty,  not  com- 
ing under  the  work  jurisdiction  of  painters,  was  in 
turn  subcontracted  to  a  third  party  by  appellant. 

Appellant  Soby  complained  that  the  appellees  used 
inferior  and  damaged  sheetrock,  containing  excessive 
moisture,  in  surfacing  the  walls  and  ceilings;  that 
such  inferior  and  damaged  sheetrock  made  the  cost 
of  taping  and  spackling  substantially  more  than  the 
amount  for  w^hich  the  appellant  Soby  had  agreed  to 
do  the  work;  and  that  when  the  painting  of  the  in- 
teriors was  commenced  and  partially  completed,  the 
appellees  introduced  a  high  degree  of  heat  into  the 
units  causing  shrinkage  in  the  materials  to  occur  by 
evaporation  of  the  excessive  moisture,  destroying  the 
painted  surfaces,  causing  the  sheetrock  to  buckle,  the 
nails  to  pop  and  cracks  to  appear.  The  destruction  of 
the  painted  surfaces  by  such  shrinkage  made  it  neces- 
sary for  appellant  to  return  to  units  already  completed 
and  repaint  the  interiors,  many  of  them  as  much  as 
four  times  each,  all  to  the  effect  that  before  some  of  the 
units  were  even  partially  painted,  appellant  Soby  had 
performed  repainting  to  such  an  extent  that  his  costs 
were  far  in  excess  of  any  profit  he  might  realize  from 
the  performance  of  his  contract,  and  that  the  additional 
costs  of  performing  the  remainder  of  the  work,  plus  the 
constant  repainting  resulting  from  shrinkage,  could  not 
be  reimbursed  within  the  terms  of  his  contract.  Appel- 
lant Soby,  who  was  operating  on  a  close  margin,  was 
forced  into  insolvency,  and  was  unable  to  finish  much 


of  the  work  included  in  his  contract.  Appellant  Soby 
alleged  further  that  by  reason  of  the  excessive  costs 
he  had  been  put  to  by  the  improper  work  of  the  prime 
contractor,  he  was  compelled  to  temporarily  discon- 
tinue performance  of  the  contract.  He  sought  to  re- 
cover against  appellees  for  his  additional  expenditures 
and  for  his  loss  of  profits,  the  siun  of  $133,662.39. 
Appellees  answered  and  denied  the  allegations  of 
faulty  workmanship ;  denied  the  use  of  materials  con- 
taining excessive  moisture;  and  also  denied  that  the 
work  subcontracted  for  by  appellant  could  have  been 
completed  at  a  profit. 

Appellees,  having  answered  the  complaint,  cross- 
claimed  against  appellant  Soby,  alleging  that  on  or 
about  December  19,  1953,  he  breached  his  contract  and 
voluntarily  removed  all  of  his  workmen  from  the  proj- 
ect and  ceased  the  performance  thereof ;  and  never,  at 
any  other  time,  returned  to  continue  the  performance 
of  the  contract.  They  further  alleged,  that  by  reason 
of  appellees'  contractual  responsibility  to  the  United 
States  to  finish  the  project,  appellees  were  obligated 
to  complete  the  unfinished  work  and  did  so  to  the  sat- 
isfaction of  the  United  States,  advancing  for  such  per- 
formance their  own  fimds  in  the  sum  of  $81,009.85, 
for  which  they  sought  reimbursement. 

A  second  cross-claim  filed  by  apiDellees  alleged  that 
in  addition  to  the  prime  contract  work  undertaken  by 
appellees  at  Ladd  Air  Force  Base,  Fairbanks,  Alaska, 
under  which  appellant  Soby  had  a  subcontract  for 
taping,  spackling  and  painting,  the  appellees  had  en- 
tered into  a  second  prime  contract  with  the  United 


states  for  the  performance  of  work  in  connection  with 
airmen's  dormitories  and  a  mess  hall  at  Eielson  Air 
Force  Base,  Alaska,  and  that  the  taping,  spackling 
and  painting  portions  of  said  contract  were  subcon- 
tracted to  appellant  Soby  who,  having  entered  upon 
the  performance  of  such  work,  failed  to  complete  the 
same  and  on  or  about  December  19,  1953,  removed  all 
workmen  from  the  project  and  ceased  doing  any  work 
in  connection  therewith ;  and  thereafter  failed  to  per- 
form the  work  necessary  to  complete  said  project; 
that  the  appellees  were  required  to  enter  into  the 
project  and  complete  the  unfinished  work;  and  that  the 
cost  of  completing  the  unfinished  work  was  in  the  sum 
of  $53,955.43  which  further  sum  appellees  claimed  as 
reimbursement  from  appellant.  It  is  with  the  issues 
raised  by  this  claim  and  the  judgment  thereon,  that 
this  appeal  is  primarily  concerned. 

The  Evidence 

In  the  analysis  of  the  evidence  adduced  at  the  trial 
in  the  court  below,  appellants  herein  will  limit  them- 
selves to  the  facts  pertinent  to  the  issues  raised  in  the 
specification  of  errors  on  this  appeal.  Specifically,  the 
evidence  set  forth  in  greater  detail  below  concerns 
itself  with  the  issues  of  law  and  fact  raised  by  ap- 
pellees'^ second  cross-complaint,  pertaining  to  alleged 
damages  arising  from  a  claimed  breach  on  the  part  of 
appellant*  Soby  when  he  assertedly  breached  a  con- 
tract for  the  performance  of  work  and  labor,  and  the 


^defendants  below 
^plaintiff  below 


furnishing  of  materials,  as  a  painting  subcontractor, 
on  a  general  goveriunent  building  contract  held  by 
appellees  with  respect  to  military  installations  at 
Eielson  Air  Force  Base,  near  Fairbanks,  Alaska.^ 

As  has  been  shown  in  the  discussion  of  the  pleadings, 
above,  appellees  in  their  second  cross-complaint  alleged 
that  they  had  been  thus  damaged  in  the  sum  of  $53,- 
955.43  and  in  proof  thereof  evidence  was  introduced  on 
behalf  of  the  appellees,  to  the  effect  that  they  had 
expended  this  smn  in  payment  of  claims  submitted  to 
them  by  another  painting  subcontractor,  one  Harold 
Larsen.  Larsen  had  been  substituted  for  the  appellant 
Soby  when  the  latter  terminated  (or  as  appellees  con- 
tended below,  abandoned)  his  services  under  the  con- 
tract, which  he  claimed  were  made  impossil)le  of  per- 
formance by  failure  of  appellees  to  comply  with  the 
stipulations  of  such  contract. 

Except  for  a  set-off  of  $3,000.00  for  the  value  of 
equipment  and  materials  belonging  to  appellant  Soby 
and  admittedly  taken  over  by  appellees,  the  court  al- 
lowed appellees'  (defendants')  claim  as  set  forth  in 
their  cross-complaints  in  full,  namely,  the  siun  of 
$53,955.43  for  the  cost  of  having  the  Eielson  painting 
contract  completed  by  Larsen.® 

Inasmuch  as  appellants'  specification  of  errors 
limits  the  issues  upon  this  appeal  to  those  applicable 


''As  the  pleadings  fully  set  forth  the  undisputed  background 
facts,  references  to  those  portions  of  the  voluminous  transcript 
have  been  omitted. 

6T.R.,  at  pp.  93-95 


to  the  Eielson  contract,  the  analysis  of  the  evidence 
and  the  argument  to  follow,  will  be  likewise  so  limited. 

The  record  shows  that  the  total  contract  price  for 
the  Eielson  subcontract  between  appellant  Soby  and 
appellees,  (exclusive  of  extras),  amounted  to  $73,- 
662.00."  Thus  the  sum  of  $53,955.43  paid  by  appellees 
to  Larsen  and  awarded  to  them  by  the  court  below  as 
their  measure  of  damages  for  the  completion  of 
the  sub-contract  allegedly  abandoned  by  appellant, 
amounted  to  over  73  percent  of  the  total  agreed  net 
contract  price.  It  is  appellants'  contention  that  this 
award  was  excessive  and  is  unsupported  by  the  evi- 
dence, which  appears  to  be  uncontradicted  to  the  effect 
that  at  the  time  Larsen  was  substituted  as  sub- 
contractor for  the  appellant  Soby,  the  Eielson  con- 
tract, with  respect  to  painting,  had  been  performed 
to  a  completion  of  in  excess  of  91  percent,  (vide  infra). 

In  this  connection,  it  is  significant  to  note  that  the 
evidence  shows  that  Larsen  was  able  to  take  over 
Soby's  work  force,  materials  and  equipment^  and  that 
it  was  conceded  that  Soby  had  no  difficulty  producing 
satisfactory  work  on  his  Eielson  contract^  (hence  no 
duplication  of  work  was  required) . 

On  December  30,  1953,  after  appellant  Soby  had  left 
the  job  and  before  appellees  had  undertaken  to  com- 
plete it,  appellees  prepared  and  filed  with  the  Con- 
tracting Officer  for  the  United  States  an  estimate  of 


"T.R.,  at  p.  44 
8T.R.,  at  p.  1193 
»T.R.,  at  p.  62 
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completion  of  the  Eielson  project,  for  the  purpose  of 
obtaining  advance  payment  for  work  performed. 

This  payment  estimate  was  introduced  into  evidence 
as  plaintiffs'  Exhibit  No.  46-1  (appellants'  Appendix 
1  hereto)  and  contains  a  certification  on  the  part  of 
appellees,  to  the  effect  that  the  Eielson  project  (iden- 
tified as  Contract  No.  385)  was  97.8  percent  complete. 
There  was  also  introduced  in  evidence  as  plaintiffs' 
Exhibit  46-2  (appellants'  Appendix  2  hereto)  a  certifi- 
cate of  the  Resident  Engineer,  the  authorized  repre- 
sentative of  the  United  States  Government  mth  respect 
to  this  project,  to  the  effect  that  the  work  was  97.85 
percent  completed,  as  claimed  by  appellees  in  the  esti- 
mate just  referred  to.  The  evidence  further  shows  that 
threafter  appellees  were  paid  and  accepted  payment 
from  the  United  States  Government  on  the  basis  of 
97.85  percent  of  completion. ^° 

Trial  was  had  in  the  District  Court  for  the  Terri- 
tory of  Alaska,  Third  Division,  before  the  Honorable 
J.  L.  McCarrey,  Jr.  who,  having  previously  held  a 
pre-trial  conference,  opened  the  trial  and  commenced 
the  taking  of  testimony  on  the  26th  day  of  September, 
1956.  Testimony  in  support  of  the  various  claims  of 
appellant  and  appellees,  and  defenses,  cross-claims  and 
defenses  to  cross-claims  continued  from  day  to  day 
through  the  27th  day  of  October,  1956.  At  that  time, 
arguments  having  been  made  to  the  court  by  respec- 
tive counsel,  the  court  took  the  matter  imder  advise- 


lOT.R.,  at  p.  1200.  (This  includes  completion  of  "interior  finish" 
at  the  rate  of  91.18  percent,  as  shown  on  plaintiffs'  Exhibits  46-1 
and  46-2;  Appendices  1  and  2,  infra). 
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ment  and,  on  or  about  the  9th  day  of  January,  1957 
the  court  entered  its  written  opinion  deciding  the 
case  and  finding  that  the  cross-claimants  were  en- 
titled to  $81,625.85  on  their  first  cross-claim  and  the 
sum  of  $53,955.43  on  their  second  cross-claim,  and 
allowing  appellant,  by  way  of  off-set,  the  sum  of 
$3,000.00,  making  a  net  sum  due  appellees,  on  their 
cross-claims,  of  $132,581.28,  together  with  interest  at 
the  rate  of  six  percent  per  annum  from  September  1, 
1956. 

The  following,  more  detailed,  excerpts  from  the  evi- 
dence, illustrate  the  points  in  issue  on  this  appeal: 

MAX  KU'NEY,  one  of  appellees,  in  a  letter^ ^  dated 
December  29, 1953,  (defendants'  Exhibit  J),  addressed 
to  A.  W.  Murray,  attorney  for  the  appellant  Soby's 
surety,  referring  to  a  conference  attended  by  himself, 
Lloyd  Johnson,  his  partner,  and  Messrs.  A.  W.  Mur- 
ray, Prince  and  Douglas,  for  the  surety,  stated  as  fol- 
lows: 

^'It  was  agreed  that  Soby's  had  no  trouble  pro- 
ducing satisfactory  work  on  his  Eielson  contract, 
but  that  all  his  trouble  was  on  the  Ladd  contract. 
On  both  jobs  the  material  specified  was  identical, 
applied  to  identical  surfaces  and  the  specifica- 
tions were  identical  in  every  respect  except  3 
coats  were  required  at  Eielson  and  2  coats  were 
required  at  Ladd. 

"Mr.  Johnson  stated  the  difference  in  results 
were  entirely  because  Soby  gave  better  supervi- 
sion and  workmanship  to  the  Eielson  job  and  Mr. 
Douglas  commented  that  he  had  found  that  the 


iiT.R.,  at  pp.  62-63. 
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painting  work  rejected  in  Building  12  at  Ladd 
was  because  of  poor  workmanship  and  was  prop- 
erly rejected." 

The  witness,  HAROLD  STENSON,  General  Super- 
intendent for  appellees,  called  to  testify  by  appellees, 
on  direct  examination  by  appellees'  attorney  testified 
commencing  at  page  1134  of  the  transcript  of  record, 
with  respect  to  the  satisfactory  work  performed  by 
appellant  as  follows : 

''Q.  How  many  buildings  did  you  have  at 
Eielson? 

A.  We  had  a  messhall  and  five  3-story  air- 
men's dormitories. 

Q.  Now,  how  much  of  the  painting  work  in 
those  buildings  had  been  completed  at  the  time 
Soby  left? 

A.  The  three  buildings — no,  the  two  buildings 
and  the  messhall  was  satisfactory  to  the  R.  E.^^ 
inasmuch  as  they  called  A.I.O/^  to  inspect  it. 
Of  course,  then  they  come  along  and  picked  up 
a  lot  of  little  items.  Now,  that  was  the  middle  of 
December. 

Q.    And  had   the   other  buildings  been   com- 
pleted? 
A.    No. 

Q.     Did  you  have  occasion  during  the  job  to 
observe  the  painting  work  that  the  Soby  Painting 
Company  did  at  Eielson? 
A.     Oh,  yes.  Sure  I  did. 
Q.    What  was  it? 

A.  It  was  a  much  better  job  than  was  done 
on  Ladd." 


i2Resident  Engineer 
i^Airforce  Installation  Officer 
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The  same  witness  testified  again,  commencing  on  page 
1155  of  the  transcript  of  record,  as  follows : 

"Q.  What,  if  anything,  did  Mr.  Douglas  say 
specifically  about  the  quality  of  the  work  at  Ladd  ? 

A.     He  says  it  is  awful. 

Q.  Was  anything  specifically  said  about  the 
quality  of  the  work  at  Eielson? 

A.  Eielson  work  looked  all  right  to  him  which 
we  didn't  have  any  particular  troubles  out  there. 

The  Court:  Wait  a  minute.  That  doesn't  have 
any  probative  value  as  far  as  this  case  is  con- 
cerned. Will  you  read  the  answer  back  and  I  will 
explain  to  counsel  why. 

(Thereupon,  the  Reporter  read  the  Answer, 
Line  22,  previous  page.) 

The  Court:  Well,  the  court  of  it's  (sic)  own 
motion  rules  that  that  be  stricken  and  to  answer 
the  question  as  directly  asked. 

Q.  (By  Mr.  Olwell) :  Did  you  have  any  specific 
conversation  with  Mr.  Douglas  concerning  the 
work  at  Eielson  ?  In  other  words,  did  Mr.  Douglas 
say  anything  about  the  work? 

A.  We  looked  over  the  work  at  Eielson  and  the 
work  at  Eielson  looked  all  right. 

Q.    Did  Mr.  Douglas  say  anything  about  it? 

A.  No,  I  can't  recall  that  he  made  any  particu- 
lar comment.   I  just  can't  recall  that. 

The  Court :  Well,  the  court  again  would  strike 
that  first  answer  from  the  record  because  it  doesn't 
have  any  probative  value.  It  is  a  conclusion  that 
the  witness  states  himself. 

Mr.  Olwell :  If  it  please  the  court,  the  only  pur- 
pose of  my  asking  the  question  was  that  he  had 
stated  that  he  went  to  Eielson,  therefore,  I  asked 
him  if  anything  was  said.  He  has  now  said  he 
doesn't  recall  that  Mr.  Douglas  said  anything. 
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The  Court:  Excepting  I  would  ask  that  the 
prior  answer  be  read  back  to  counsel  so  that  you 
will  see  why  the  court  has  asked  that  it  be  stricken, 
if  you  please. ' ' 

Same  witness  at  page  1172 : 

''Q.    Would  you  describe  the  work  at  Eielson, 
that  is,  the  painting  and  taping  work  as  generally 
satisfactory  or  acceptable? 
A.    Yes,  generally  so." 

Same  witness  at  page  1175  of  the  transcript  of  record : 

"Q.  How  was  the  painting  work  at  Eielson 
accomplished? 

A.  Soby  had  a  foreman  out  there  named 
Stover  and  he  handled  that  in  pretty  fair  shape. 

Q.     Did  you  have  any 

A.  Soby  would  go  out  there — make  a  trip  out 
there  each  time  he  was  up  to  Fairbanks. 

Q.  Did  you  have  any  complaints  about  the 
painting  workmanship  that  was  done  at  Eielson? 

A.  Nothing  unusual.  We  had  some  painting 
difficulties  on  the  punch  list,  but  as  I  recall  it 
now,  we  didn't  have  any  redo  work. 

Q.  There  was  no  redo  work  in  the  sense  that 
it  was  required  at  Ladd,  is  that  correct? 

A.    No,  nothing. 

Q.  Was  the  work  that  had  to  be  caught  up 
after  December  19  of  a  normal  touch-up  type 
work  at  Eielson? 

A.    Yes,  that  is  all." 

The  same  witness,  Superintendent  Stenson,  testified 
commencing  at  page  1199  of  the  transcript  as  to  the 
percentage  of  completion  of  the  Eielson  job  as  of  the 
date  appellees  took  over  the  job,  as  follows : 
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''Q.  Now,  Mr.  Stenson,  I  hand  you  Plaintiffs' 
Exhibit  46-2^*  which  is  turned  to  a  document 
which  bears  the  date  of  31  December,  1953.  Would 
you  examine  the  last  document. 

The  Court:  To  any  particular  point?  It  is 
rather  lengthy.  Could  you  indicate  which  point 
you  want  him  to  refer  to. 

Q.  Mr.  Stenson,  what  does  Item  3  of  that  docu- 
ment that  you  have  before  you  relate  to  ? 

Mr.  Olwell:  If  your  Honor  please,  I  think  it 
speaks  for  itself. 

Mr.  Arnell:     I  realize  that. 

The  Court:  Could  you  lead  the  witness  then. 
State,  I  call  your  attention  to  Item  No.  3  which 
refers  to 

Q.  (By  Mr.  Arnell)  :  Mr.  Stenson,  does  Item  3 
which  relates  to  completion  of  painting  at 
Eielson  include  the  painting  work  ? 

A.    Yes,  it  would. 

Q.  And  as  of  the  date  of  December  31,  1953, 
how  much  of  that  particular  item  of  the  contract 
had  been  completed? 

The  Court:  Well,  counsel,  speed  this  up.  You 
are  on  cross-examination.  You  may,  therefore, 
ask  leading  questions. 

Mr.  Arnell:     I  understand  that.  Your  Honor. 

The  Court:  Why  don't  you  then  state,  does 
that  disclose  so  and  so. 

Q.  (By  Mr.  Arnell)  :  Mr.  Stenson,  does  the 
figure  of  completion  shown  on  that  form  total  98 
point  something  percent  complete? 

A.     These  are  the  forms 

The  Court:     Just  answer  the  question. 

A.    Will  you  state  the  question  again. 


1* Appendix  2,  infra 
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Q.  Does  that  form  show  this  project  was  98 
point  something  percent  complete  for  this  par- 
ticular unit  of  the  contract? 

A.  This  is  it  so  far  as  I  see.  I  have  never  seen 
this  form  before.  I'd  like  to  look  at  it  a  little 
more. 

The  Court :     Does  it  or  does  it  not  ? 

A.  This  is  the  amount  of  money  that  was  fig- 
ured on  this  piece  of  paper.  That  is  the  amoimt 
of  money  Kuney-Johnson  received. 

The  Court:  Does  that  form  in  Item  3  disclose 
that  the  progress  of  that  building  was  98  point 
fraction  complete  at  that  date? 

A.     That  is  correct. 

Q.  (By  Mr.  Arnell)  :  Did  Kuney-Johnson  get 
paid  upon  the  basis  of  that  percentage  of  com- 
pletion, Mr.  Stenson  ? 

A.     To  my  knowledge,  yes. 

Mr.  Arnell:  May  I  hand  the  exhibit  back  to 
the  clerk,  your  Honor? 

The  Court :  You  may.  Well,  counsel,  doesn  't  it 
disclose  97.85  percent  complete. 

Mr.  Arnell:     I  am  sorry  if  I  made  a  mistake. 

Mr.  Olwell:    97.85  your  Honor? 

The  Court:    Yes,  that  is  correct. 

Mr.  Olwell:     Thank  you." 

Appellees  called  TOM  CORBETT,  Paint  Superin- 
tendent for  Larsen,  who  took  over  appellant's  work  at 
Eielson,  as  a  witness  and  he  testified  with  respect  to 
the  satisfactory  work  appellant  did  at  Eielson  as 
follows  :^^ 

"The  Court:  Now,  do  you  have  an  opinion  as 
to  the  type  of  workmanship  that  was  performed 

15T.R.,  at  p.  1322 
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on  Eielson?  Now,  of  course,  I  am  confining  it  to 
painting  only.  Pardon  me.  Of  the  work  that  was 
done  by  Mr.  Soby  at  the  time  he  went  on  the  job. 
A.  Well,  I  only  found  one  fault  with  Eielson. 
The  Eielson  job  was  ver}^  good  and  the  only  fault 
being  that  they  had  paint  on  the  decks  which  were 
concrete  and  didn't  call  for  any  covering,  any 
asphalt  tile,  and  they  had  to  be  cleaned  up.  Out- 
side of  that  the  work  had  been  going  along  all 
right. ' ' 

Appellee,  :MAX  KUNEY,  taking  the  stand  for  the 
second  time  testified  with  respect  to  the  completion  of 
the  work  at  Eielson,  commencing  on  page  1559  of  the 
transcript  of  record,  as  follows : 

''Q.  Now,  Mr.  Kuney,  based  on  Plaintiffs'  Ex- 
hibit 46-1,^'^  if  that  exhibit  showed  as  of  the  end 
of  December,  1953,  an  average  completion  of  all 
the  project  of  approximately  93  or  94  percent, 
are  you  able  to  state  how  much  money  would  be 
or  how  much  the  cost  would  be  for  finishing  the 
work  in  accordance  with  the  terms  of  the  con- 
tract? 

A.  No.  That  again  would  have  no  relation  to 
what  it  would  cost  to  complete  the  contract.  As  a 
matter  of  fact,  these  estimates  never  in  the  busi- 
ness have  much  relation  to  actually  what  has  been 
done  at  this  stage  of  the  game. 

Q.  Notwithstanding  that  you  get  paid  the 
amount  of  money  that  is  reflected  by  that  exhibit, 
do  you  not? 

A.  Oh,  yes,  but  towards  the  end  of  the  job, 
when  it  is  practically  complete  and  there  is  a  5 


1  ^Appendix  2,  infra 
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percent  retainage  being  held  it  is  quite  often  that 
in  many  cases,  as  far  as  the  items  themselves  are 
concerned,  they  allow  100  percent  on  the  items 
and  just  hold  the  5  percent.  That  is  common  and 
naturally  we'd  accept  it. 

Q.  Mr.  Kuney,  does  not  Plaintiff's  Exhibit 
46-2  reflect  the  actual  progress  of  the  work  to  the 
date  specific  in  each  of  those  instruments? 

A.  No,  sir,  it  doesn't.  It  states  on  the  face 
that  it  does,  but,  as  I  explained,  it  really  has 
little  application  as  is  well  known  in  our  busi- 
ness, in  our  trade. 

Q.  Do  you  mean  that  the  Government  re- 
ported this  particular  item  in  the  contract  97  per- 
cent complete  and  they  paid  you  on  that  basis 
and  yet  you  had  not  done  that  much  work  ? 

A.  Yes,  that  can  apply.  I  don't  say  we  hadn't, 
understand,  because — I  do  say  this,  that  that  is 
commonly  done,  to  usually  pay  99  percent  just  to 
show  that  there  is  a  little  something  left  to  do — 
they  could  have  done  that  here,  as  well  as  the  99 
percent — then  they  hold  the  5  percent  retainage 
which  they  consider  is  enough  to  complete  it. 

Q.  How  much  of  that  particular  item  in  the 
contract  had  you  completed  on  that  date  if  it 
was  not  97  percent? 

Mr.  Olwell:  If  your  Honor  please,  I  object  to 
the  form  of  the  question  because  he  just  said  'how 
much  of  that  particular  item  of  the  contract' 
without  referring  to  what  item.  No  one  would 
know  what  he  means. 

The  Court:    You  mean  painting,  do  you  not? 

Mr.  Olwell:  Painting  is  not  set  forth  on  that 
exhibit.  That  is  the  reason  for  my  objection. 

The  Court:  Objection  sustained.  You  may  re- 
phrase your  question. 
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Mr.  Arnell:  May  I  look  at  the  exhibit  again, 
your  Honor? 

The  Court:    You  may. 

Q.  (By  Mr.  Arnell)  :  Directing  your  attention 
to  plaintiff's  Exhibit  46-2,  Mr.  Kuney,  the  third 
item  is  a  Irnnp  sum  price  for  construction  of  all 
the  buildings  at  Eielson,  is  it  not? 

A.    Yes,  sir. 

Q.  Now,  is  it  your  testimony  that,  notwith- 
standing the  fact  that  the  Government  paid  you 
97  percent,  approximately,  you  had  not  done 
that  amount  of  work  on  those  buildings? 

A.    No,  that  is  not  my  testimony. 

Q.  Well,  actually  then  you  had  done  that 
amount  of  work,  had  you  not? 

A.     That  neither  is  my  testimony.  We  had 

Q.    Well 

A.  But  my  testimony  is  this:  That  we  had 
actually  done  less  than  97.85  percent. 

Q.     Of  Item  3  on  that  exhibit? 

A.    That  is  right. 

Q.    Now,  how  much  less  ? 

A.  Well,  after  December  31,  as  I  recall,  the 
painting  alone  cost  $60,000.00,  $70,000.00.  I  think 
that  probably  95  percent  complete  would  have 
been  a  more  accurate  estimate  on  the  part  of  the 
Government  than  97.85." 

The  substance  of  the  foregoing  testimony  of  appel- 
lees' own  witnesses  may  thus  be  deemed  to  be  undis- 
puted. It  was  on  this  evidence,  then,  that  the  District 
Court  must  have  based  that  portion  of  the  judgment 
here  appealed  from. 
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ISSUES  PRESENTED  AND  SPECIFICATION  OF  ERRORS 

1.  Where  a  painting  subcontractor  under  a  general 
building  contract  terminates  his  performance  at  a  time 
when,  according  to  official  government  certificate,  his 
work  has  been  completed  in  excess  of  91  percent  and 
the  general  contractor  receives  payment  from  the  gov- 
ernment of  a  like  percentage  of  the  contract  price, 
is  a  subsequent  expaiditure,  by  the  general  con- 
tractor, of  an  additional  73  percent  of  the  total  con- 
tract price,  for  the  purpose  of  completing  the  ap- 
proximately 8  percent  of  the  work  remaining  un- 
finished, such  a  reasonable  expense  in  mitigation  of 
damages,  as  to  permit  recovery  of  the  full  amount 
so  expended  by  the  general  contractor  from  the  paint- 
ing subcontractor  as  damages  for  the  latter's  alleged 
breach  in  terminating  performance'^ 

Appellants  contend  that  the  District  Couii:  erred  in 
awarding  to  appellees  roughly  $54,000.00,  or  approxi- 
mately 73  percent  of  the  total  contract  price  for  a 
painting  subcontract  at  Eielson  Air  Force  Base,  near 
Fairbanks,  Alaska,  where  undisputed  testimony  and 
documentary  evidence  show  that  appellees  expended 
such  sum  to  complete  approximately  8  percent  of  the 
contract  which  had  remained  unfinished  when  appel- 
lant Soby  terminated  performance  (claiming  a  breach 
of  conditions  and  violation  of  specifications  on  the 
part  of  the  appellees)  and  where  it  further  appeared 
that  appellees,  upon  certification  by  the  government  of 
approximately  98  percent  completion  of  the  contract 
and  approximately  92  percent  completion  of  the  sub- 
contract, received  like  percentages  of  the  full  contract 
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price;  that  appellees'  substitute  subcontractor  was  able 
to  take  over  the  work  allegedly  abandoned  by  appel- 
lant Soby,  without  unnecessary  delay,  and  with  said 
appellant's  full  and  competent  work  force,  materials 
and  equipment;  and  that,  because  of  satisfactory  per- 
formance of  the  work  completed  by  appellant  Soby, 
it  was  not  necessary  for  such  substitute  subcontractor 
to  re-do  any  of  the  work  included  in  the  percentage 
completed  by  appellant  Soby  and  for  which  payment 
was  received  by  appellees  as  aforesaid.  Appellants 
further  contend  that  the  District  Court's  award  to 
appellees  (defendants  below)  of  the  full  amount  of 
damages  claimed  in  their  second  affirmative  defense 
and  cross-complaint,  with  respect  to  the  Eielson  Air 
Force  Base  subcontract,  is  excessive  and  that  the  Dis- 
trict Court's  Finding  of  Fact  No.  XIII,  with  respect 
thereto,  and  the  conclusions  of  law  based  thereon,  are 
clearly  erroneous,  are  unsupported  by  any  substantial 
evidence  in  the  record  and  contrary  to  the  rules  of 
law  applicable  to  the  measure  of  damages  recoverable 
for  breach  of  contract. 

2.  Upon  the  facts  set  forth  in  specification  of  error 
No.  1  above,  was  it  proper  for  the  District  Court  to 
award  interest  upon  the  total  amount  of  the  judgment 
to  appellees  (defendants  below)  from  and  after  Sep- 
tember 1,  1956,  a  date  seven  months  and  11  days  prior 
to  the  date  of  said  judgment  and  the  ascertainment  of 
the  theretofore  wholly  unliquidated  amount  of  dam- 
ages'^ 

Appellants  contend  that  upon  the  undisputed  facts 
and  documentary  evidence  in  this  case,  and  assuming. 
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arguendo,  that  appellant  Soby  breached  his  contract 
when  he  (as  alleged  by  appellees)  abandoned  per- 
formance, such  damages  as  could  be  recovered  by  ap- 
pellees by  virtue  of  such  breach,  namely,  the  fair  and 
reasonable  market  price  of  completing  their  perform- 
ance, less  credit  for  materials  and  equipment  on  hand 
and  belonging  to  appellant  Soby,  were  wholly  unliqui- 
dated and  were  not  and  could  not  be  finally  ascer- 
tained, until  after  resolution  of  conilicting  claims  and 
counter-claims  by  the  trier  of  the  facts  in  this  case 
and  judgment  thereon  and  hence  allowance  of  inter- 
est on  the  full  amount  of  the  judgment,  from  and 
after  an  arbitrary  date  7  months  and  11  days  prior 
thereto,  was  wholly  unwarranted. 

3.  Is  there  evidence  in  the  record  to  support  that 
portion  of  Finding  of  Fact  No.  XIII  and  the  judg- 
ment thereon,  which  held  appellant  Sohy  (plaintiff 
below)  to  he  entitled  to  an  off-set  in  the  total  sum  of 
$3,000.00  only  for  the  supplies  and  materials  taken  over 
hy  appellees  instead  of  the  true  value  thereof  in  the 
sum  of  $5,768.50,  as  claimed  hy  appellant  Sohyf 

Appellants  contend  that  the  set-off  thus  allowed 
against  appellees'  (defendants  below)  aforementioned 
cross-complaint  is  insufficient,  arbitrary  and  not  sup- 
ported by  the  evidence  in  the  record  of  this  cause. 
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ARGUMENT 

1.  WHERE  A  PAINTING  SUBCONTRACTOR  UNDER  A  GEN- 
ERAL GOVERNMENT  BUILDING  CONTRACT  TERMINATES 
HIS  PERFORMANCE  AT  A  TIME  WHEN,  ACCORDING  TO 
DOCUMENTARY  PROOF  IN  THE  FORM  OF  OFFICIAL  GOV- 
ERNMENT CERTIFICATES,  HIS  WORK  HAS  BEEN  COM- 
PLETED IN  EXCESS  OF  91  PERCENT  AND  THE  GENERAL 
CONTRACTOR  RECEIVES  PAYMENT  FROM  THE  GOVERN- 
MENT FOR  SUCH  WORK,  AT  A  LIKE  PERCENTAGE  OF  THE 
CONTRACT  PRICE,  A  SUBSEQUENT  EXPENDITURE,  BY  THE 
GENERAL  CONTRACTOR,  OF  AN  ADDITIONAL  73  PERCENT 
OF  THE  TOTAL  CONTRACT  PRICE,  FOR  THE  PURPOSE  OF 
COMPLETING  THE  APPROXIMATELY  8  PERCENT  OF  THE 
WORK  REMAINING  UNFINISHED,  IS  NOT  SUCH  A  REASON- 
ABLE EXPENSE  IN  MITIGATION  OF  DAMAGES,  AS  WILL 
PERMIT  RECOVERY  OF  THE  FULL  AMOUNT  SO  EXPENDED 
BY  THE  GENERAL  CONTRACTOR  FROM  THE  PAINTING 
SUBCONTRACTOR  AS  DAMAGES  FOR  THE  LATTER 'S  AL- 
LEGED BREACH  IN  TERMINATING  PERFORMANCE  AND 
SUCH  AN  AWARD  IS  EXCESSIVE  AND  UNWARRANTED. 

Even  in  cases  where  the  stricture  of  Rule  52(a)  of 
the  Federal  Rules  of  Civil  Procedure  is  applicable/^ 
findings  of  a  trial  court  sitting  without  a  jury  will  be 
reversed,  even  if  there  is  evidence  to  support  them, 
when  the  reviewing  court  on  the  entire  evidence  is  left 
with  the  definite  and  firm  conviction  that  a  mistake  has 
been  committed. 

United  States  v.   United  States   Gypsum  Co. 

(1848),  333  US  364,  394-395,  68  S.Ct.  525, 

92  L.ed.  746. 


i7«*  *  *  Findings  of  fact  shall  not  be  set  aside  unless  clearly- 
erroneous,  and  due  regard  shall  be  given  to  the  opportunity  of  the 
trial  court  to  judge  of  the  credibility  of  the  witnesses.  *  *  *". 
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In  such  cases,  moreover,  it  has  been  said  that  while 
appellate  courts  should  be  slow  to  impute  to  trial 
courts  a  disregard  of  their  duties  and  responsibilities 
or  a  want  of  diligence  or  perspicacity  in  evaluating 
the  credibility  of  witnesses  and  the  weight  of  evidence, 
the  reputation  and  standing  of  the  trial  judge  for 
experience,  discernment,  detachment,  reliability,  care- 
fulness, probity  and  other  qualities  that  combine  to 
make  judgment  the  master's  art  cannot  and  should  not 
be  ignored  and  hence  an  important  factor  in  applying 
the  rule  is  the  reliability  of  the  trier  of  the  facts. 
5  Moore's  Federal  Practice  (2d  ed.)  2616. 

The  present  case,  however,  is  not  subject  to  such 
narrow  limitations  upon  review,  since,  as  the  foregoing 
statement  of  the  facts  discloses,  the  challenged  findings 
of  fact  and  conclusions  of  law  of  the  District  Court 
are  based  on  documentary  evidence  and  uncontradicted 
testimony  and  are  hence  subject  to  free  review  un- 
affected by  presumptions  which  ordinarily  accompany 
findings  on  controverted  issues. 

Carter  Oil  Co.  v.  McQmgg  (CCA  7th,  1940),  112 
F.2d  275. 

Findings  of  fact  based  on  such  evidence,  where  credi- 
bility is  not  seriously  involved  or,  if  it  is,  where  the 
reviewing  court  is  in  just  as  good  a  position  as  the 
trial  court  to  judge  credibility,  are  not  binding  on  the 
appellate  court  and  will  be  given  slim  weight  on 
appeal. 

Equitable  Life  Assurance  Soc.  of  TJ.  S.  v.  Ire- 
Urn,  (CCA  9th,  1941),  123  F.2d  462 ; 
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Smith  V.  Royal  Insurance  Co.,  Ltd.,  (CCA  9th, 
1942),  125  F.2d  222,  cert.  den.  (1942)  316  US 
695,  62  S.Ct.  1291,  86  L.ed.  1765; 

Johnson  v.  Griffith  S.  S.  Co.,  (CCA  9th,  1945), 
150  F.2d  224,  225; 

Pacific  Portland  Cement  Co.  v.  Food  Mach.  <& 
Chem.  Corp.,  (CA  9th,  1949),  178  F.2d  541. 

And  see: 

Yankwich,  Findings  in  the  Light  of  Recent 
Statutory  Amendments  (1948),  8  FRD  271, 
281-282. 

The  applicable  rules  have  been  clearly  spelled  out  by 
Judge  Frank,  speaking  for  a  majority  of  the  Second 
Circuit,  in  Orvis  v.  Higgins  (CA  2d,  1950),  180  F.2d 
537,  538,  cert.  den.  (1950)  340  US  810,  71  S.Ct.  37, 
95  L.ed.  595,  as  follows : 

"*  *  *  Where  a  trial  judge  sits  without  a  jury, 
the  rule  varies  with  the  character  of  the  evidence : 
(a)  if  he  decides  a  fact  issue  on  written  evidence 
alone,  we  are  as  able  as  he  is  to  determine  credi- 
bility, and  so  we  may  disregard  his  finding  (citing 
authorities),  (b)  Where  the  evidence  is  partly 
oral  and  the  balance  is  written  or  deals  with  un- 
disputed facts,  then  we  may  ignore  the  trial 
judge's  findings  and  substitute  our  own  (1)  if 
the  written  evidence  or  some  undisputed  fact 
renders  the  credibility  of  the  oral  testimony 
extremely  doubtful  (citing  authority),  or  (2)  if 
the  trial  judge's  finding  must  rest  exclusively  on 
the  written  evidence  or  the  undisputed  facts,  so 
that  his  evaluation  of  credibility  has  no  signifi- 
cance (citing  authorities).  *  *  *" 
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And  see  also : 

Kwikset  Locks,  Inc.  v.  Hillgren,  (CA  9th,  1954), 

210  F.2d  483,  cert.  den.  (1954)  347  US  989, 

74  S.Ct.  852,  98  L.ed.  1123; 
Stevenot  v.  Norherg,  (CA  9th,  1954),  210  F.2d 

615. 

Professor  Moore,  in  commenting  on  the  rule  as  thus 
enunciated  by  Judge  Frank  and  consistently  followed 
in  this  Circuit,  says: 

u*  *  *  ijij^g  intent  as  written  in  Rule  52 's  recipe 
on  the  scope  of  appellate  review  singles  out  the 
case  where  the  trial  court  had  Hhe  opportunity 
*  *  *  to  judge  of  the  credibility  of  the  witnesses', 
and  he  has  no  such  opportunity  relative  to  non- 
demeanor  testimony.  And  for  litigants  the 
pudding  is  the  pay-off,  not  the  cook's  intent. 
Aside  from  the  intrinsic  persuasiveness  of  Judge 
Frank's  opinion,  its  theory  is  a  natural  and 
proper  concomitant  of  appellate  power.  It  prob- 
ably will  and  should  commend  itself  to  other  cir- 
cuits." 
5  Moore's  Federal  Practice  2642. 

Applying  these  rules  to  the  case  at  bar,  we  then 
find  the  following: 

(1)  Documentary  evidence,  in  the  form  of  official 
government  certifications  (Appendices  1  and  2,  infra) 
established  the  fact  that,  at  the  time  of  termination  of 
appellant  Soby's  work,  the  Eielson  building  contract 
was  completed  almost  98  percent  overall,  and  in  ex- 
cess of  91  percent  with  respect  to  the  interior  finish; 
and  appellees  applied  for  and  received  payment  in 
full,  based  upon  these  completion  percentages; 
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(2)  Uncontradicted  testimony,  in  the  nature  of 
idinissions  by  appellees'  own  witnesses,  established  the 
fact  that  appellant  Soby's  work  at  Eielson  was  satis- 
factory and  that  it  was  not  necessary  to  re-do  any 
part  of  his  work,  when  the  substitute  subcontractor, 
Larsen,  took  over  to  complete  the  unfinished  8  percent 
)f  interior  finishing  work. 

Nothing  here  involves  demeanor  testimony,  or  the 
3redibility  of  witnesses,  except  possibly  the  purely 
irgumentative  and  entirely  self-serving  statement  on 
the  part  of  appellee  Kuney,  to  the  effect  that  these 
3ertificates  do  not  mean  what  they  say,  even  though  he 
idmits  to  receipt  of  payment  in  full  based  thereon, 
^et  even  Kuney,  when  pressed  for  greater  specificity 
Snally  admits  the  accuracy  of  these  reports  within 
narrow  limits,  by  stating  ^'I  think  that  probably  95 
percent  complete  would  have  been  a  more  accurate 
estimate  on  the  part  of  the  government  than  97.85."^^ 

Obviously,  when  confronted  with  the  fabulous  dis- 
crepancy between  his  own  completion  estimates  and 
the  government  certificates,  on  the  one  hand,  and  the 
exorbitant  price  for  completion  paid  to  Larsen,  on  the 
other,  the  only  thing  Kuney  could  do  was  to  attempt 
to  belittle  the  significance  of  this  documentary  evi- 
dence. It  would  certainly  have  been  too  much  to  ex- 
pect for  him  to  admit  that  this  variance  w^as  due  to 
outrageous  padding,  feather-bedding  and  profiteering, 
resulting  from  the  collusion  of  the  general  contractor 
and  his  hand-picked  substitute  subcontractor,  bliss- 


18T.R.,  at  p.  1562. 
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fully  secure  in  their  knowledge  that  their  platinum- 
plated  performance  would  come  out  of  the  pocket  of 
the  appellant  United  States  Fidelity  and  Guaranty 
Company,  as  surety  for  Soby. 

Yet  somewhere,  somehow,  in  a  strange  but  irresist- 
ible way,  this  tenuous  argument  must  have  fastened 
itself  upon  the  mind  of  the  fact  finder,  w^hen  several 
months  later  it  blossomed  forth  in  his  opinion  in  the 
following  remarkable  statement: 

"The  percentage  of  plaintiff's  completion  when 
the  plaintiff  abandoned  the  contracts,  under  each 
contract  and  in  each  building,  within  the  con- 
tracts, posed  a  problem  of  mean  concern  through- 
out the  trial.  The  vexation  to  this  question  was 
multiplied  by  the  percentages  of  completion  re- 
flected in  the  government  required  reports  (plain- 
tiff's exhibits  35  and  36,  etc.). 

^^  While  the  government  reports  are  informative, 
I  am  of  the  opinion  that  they  are  of  little  aid 
to  the  court  in  the  determination  of  this  problem,, 
since  the  weight  of  evidence  I  find  to  he  that  such 
reports  are  only  relative,  and,  generally  speaking, 
little  weight  is  attached  to  them  by  the  contrac- 
tor/'^^  (Emphasis  supplied.) 

The  italicized  portion  of  the  above  quote  contains,  in 
encapsulated  form,  the  prejudicial  error  of  which 
appellants  complain.  Faced  with  these  documentary 
proofs,  counter  balanced  by  nothing  more  than  a  feeble 
argument  against  their  credibility,  by  the  very  con- 
tractor who  in  reliance  thereon  has  collected  dollars 
from  the  government,  the  trial  court  confuses  argu- 

loT.R.,  at  p.  68 
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ment  with  evidence  and,  so  far  from  determining  cred- 
ibility, rejects  that  which  is  inherently  credible  in 
favor  not  of  testimony,  but  conjecture,  proceeding 
from  imwarranted  assiunption  to  erroneous  conclu- 
sion. The  court  below  finds  that  "such  reports^^  are 
only  relative"  and  one  may  appropriately  ask,  relative 
to  wJmtf  If  by  "relative"  is  meant  unreliable,  based 
on  what  "weight  of  evidence"  does  the  court  below 
so  find?  Even  appellee  Kuney  himself — the  last  per- 
son whose  word  should  be  taken  with  respect  to  the 
I  reliability  of  government  reports  which  on  their  face 
contain  his  own  admissions  impeaching  his  uncon- 
iscionable  claims — ^would  go  no  farther  than  to  quibble 
iover  the  difference  between  95  percent  and  97.85  per- 
cent. Does  this  justify  the  finding  just  quoted?  Even 
the  statement  "little  weight  is  attached  to  them^°  by 
the  contractor",  while  certainly  of  dubious  probative 
value,  is  belied  by  the  contractor's  own  admissions  in 
,the  record,  just  referred  to. 

I  Appellants  willingly  concede  that,  accepting,  as  they 
must  at  this  stage  of  the  proceedings,  the  premise  that 
lappellant  Soby  abandoned  the  contract,  the  appellees 
are  entitled  to  recover  such  a  sum  as  will  put  them  in 
|as  good  a  position  as  if  the  contract  had  been  per- 
I  formed,  and  where  the  defect  is  remediable  from  a 
■practical  standpoint,  recovery  should  be  based  on  the 
ifair  market  price  of  completing  or  correcting  the  per- 
iformance.  This  is  so,  because  under  the  generally 
I  applicable  rules  of  law  of  contracts  the  person  in- 


i    20The  government  certificates  referred  to  above,  appendices  1 
land  2,  infra. 
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jured  by  the  breach  may  recover  as  part  of  his  dam- 
ages expenses  incurred  in  the  exercise  of  reasonable 
diligence  to  prevent  or  minimize  the  damage  caused 
by  such  breach. 

Applying  this  to  the  present  case,  then,  the  general 
contractor,  having  recovered  95  percent  or  more  of  his 
total  contract  price,  was  entitled  to  so  minimize  the 
consequences  of  the  alleged  breach  on  the  part  of 
appellant  Soby,  his  paint  subcontractor,  as  to  avoid 
loss  of  the  percentage  retained  by  the  government  and 
to  complete  the  contract  to  the  government's  satis- 
faction. Thus,  he  was  clearly  entitled  to  hire  someone 
else  to  do  the  8  percent  of  interior  finishing  work 
which  appellant  Soby  had  left  undone  at  Eielson  and 
indeed,  appellant  United  States  Fidelity  and  Guar- 
anty Company  authorized  such  completion.^^ 

Expenses  allowed  under  this  theory,  however,  must 
be  reasonable.  Thus  in  the  case  of  a!  breach  of  con- 
tract the  owner  is  not  justified  in  expending  more 
than  the  contract  (or,  mutatis  mutandis,  the  balance  of 
the  contract  remaining  unpaid  or  unfinished)  is  worth. 
See:  15  Am.  Jur.,  Damages,  Sec.  147. 

Where  calculation  shows  that  the  amount  of  dam- 
ages allowed  is  iii  excess  of  those  proved  or  where 
there  is  no  evidence  whatever  of  a  particular  item 
of  damages  allowed,  the  award  is  excessive  and  will 
be  set  aside. 

See:  15  Am.  Jur.,  Damages,  Sec.  230. 

21T.R.,  at  p.  64. 
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Here  simple  calculations  and  common  sense  show 
that  if  appellant  Soby  had  completed  the  Eielson 
painting  contract,  by  doing  the  remaining  8  percent 
of  the  work,  based  upon  the  agreed  contract  price,  the 
cost  to  appellees  would  have  been  approximately 
$5,900.00.  Appellants  concede,  that  a  substitute  sub- 
contractor, taking  over  at  short  notice,  might  rea- 
sonably have  exceeded  this  figure,  although  the  evi- 
dence is  midisputed  that  he  was  able  to  take  over 
appellant  Soby's  work  force,  equipment  and  supplies 
land  was  thus  in  a  position  to  complete  the  job  without 
delay  or  unforeseen  expenditure.  It  is  also  undisputed 
that  he  did  not  have  to  duplicate  any  of  Soby's  work 
because  of  the  overall  quality  of  the  workmanship  on 
the  Eielson  job.  Can  it  then  be  said,  reasonably,  that 
when  Larsen  charged  and  appellees  recovered,  the  sum 
\3t  approximately  $54,000.00,  or  better  than  nine  times 
the  value  of  the  remaining  portion  of  the  contract, 
that  these  are  reasonable  expenses  and  proper  dam- 
ages? Or  should  not  this  Court,  in  the  exercise  of 
its  appellate  supervision,  as  well  as  of  common  sense 
and  fair  play,  modify  this  unconscionable  award  to  a 
figure  which  is  compensatory  rather  than  confiscatory 
t)r,  at  the  very  least,  remand  the  case  for  ascertain- 
ment of  such  a  proper  figure  ?  Appellants  respectfully 
bontend  that  it  should. 
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2.  UPON  THE  FACTS  IN  THIS  CASE  IT  WAS  IMPROPER  FOR 
THE  DISTRICT  COURT  TO  AWARD  INTEREST  UPON  THE 
TOTAL  AMOUNT  OF  THE  JUDGMENT  TO  APPELLEES  (DE- 
FENDANTS AND  CROSS-COMPLAINANTS  BELOW)  FROM 
AND  AFTER  SEPTEMBER  1,  1956,  A  DATE  7  MONTHS  AND 
11  DAYS  PRIOR  TO  THE  DATE  OF  SUCH  JUDGMENT  BE- 
CAUSE THE  AMOUNT  OF  SUCH  DAMAGES  PRIOR  TO  SUCH 
JUDGMENT  WAS  WHOLLY  UNLIQUIDATED  AND  UNASCER- 
TAINED. 

The  general  rule  with  respect  to  the  allowance  of 
interest  is  that,  in  the  absence  of  contract  to  the 
contrary,  interest  on  money  runs  from  the  time  when 
the  money  becomes  due  and  payable.  This  rule  has 
been  codified  in  Alaska  in  Section  52-1-1,  Alaska  Com- 
piled Laws  Annotated  1949,  and  has  been  construed 
by  this  Court  to  mean  that  interest  may  be  allowed 
in  a  judgment  from  a  date  prior  thereto,  where  the 
money  would  have  been  due  and  payable  at  an  earlier 
date  and,  after  demand,  payment  was  refused.-^ 

The  general  rule  further  holds,  however,  that  where 
claims  involving  money  payments  are  unliquidated 
and  involve  sharply  disputed  items,  interest  should  not 
be  allowed  prior  to  a  decision  of  the  amoimt  due. 
While  there  are  numerous  cases  involving  building 
contracts,  which  have  permitted  interest  to  be  allowed 
upon  the  award  of  damages  for  deviations  or  defective 
performance,  it  should  be  noted  that  all  these  cases 
involve  claims  based  upon  expressly  stipulated  con- 
tract prices,  subject  only  to  changes  because  of  vary- 
ing additions  and  deductions.  In  the  present  case,  on 
the  other  hand,  the  claim  upon  which  interest  was  al- 


-'^New  York  Alaska  Gold  Dredging  Co.  v.  Walbridge,  (CCA  9th, 
1930),  38  F.2dl99. 
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lowed,  arises  out  of  an  alleged  breach  of  contract, 
whereby  the  claimant  has  mitigated  his  damages  by 
permitting  someone  else  to  complete  the  work  required 
by  the  contract  and  now  seeks  the  contract  price  paid 
for  such  completion  not  as  a  liquidated  claim  based 
upon  agreement  between  the  parties,  but  as  his  meas- 
ure of  damages. 

This  then,  is  not  a  liquidated  claim,  but  comes 
within  the  old  common  law  rule,  which  requires  that 
|a  demand  should  be  liquidated  or  its  amount  ascer- 
Itamed  or  readily  ascertamable  before  interest  can  be 
allowed.  Even  the  most  recent  liberalizations  of  this 
rule  go  no  further  than  to  hold  that  if  the  amount 
due  is  capable  of  being  ascertained  hy  mere  computcu- 
tion,  the  allowance  of  interest  is  proper.  On  the  other 
hand,  where  a  claim  arising  on  contract  was  based  in 
whole  or  in  part  on  a  quantum  meruit,  and  was  fur- 
ther subject  to  a  reduction  in  an  imliquidated  amount 
ibecause  of  faulty  performance  of  the  contract,  it  has 
been  held  that  interest  should  not  be  allowed  on  the 
amount  found  to  be  due. 

Stephens   v.   Phoenix   Bridge   Co.,    (CCA   2d, 
1905),  139  F.  248; 
;  Excelsior   Terra  Cotta  Co.   v.   Harde,    (N.Y., 

I  1905),  73  N.E.  494. 

(In  the  Stephens  case,  supra,  it  appeared  that  the  ac- 
tion was  brought  to  recover  the  reasonable  value  of 
;the  materials  and  labor  furnished  by  the  plaintiff  for 
|a  viaduct  which  the  defendants  were  erecting,  under 
la  contract  between  the  parties  by  which  the  plaintiff 
limdertook  to  complete  the  metal  work  of  the  structure 


32 


at  a  specified  date,  and  ''to  be  subject  to  a  penalty  of 
$100  per  day  for  any  time  beyond  that  date".  Per- 
formance was  not  completed  by  the  plaintiff  within 
the  time  specified  in  the  contract,  and  on  the  trial  it 
was  not  disputed  that  the  reasonable  value  of  the 
labor  and  materials  was  the  contract  price;  but  the 
defendants  were  not  allowed  a  deduction  of  $100  per 
day  for  the  delay,  but  were  held  to  be  entitled,  by  way 
of  coimterclaim,  only  to  the  actual  damages  sustained 
by  them  by  the  delay  in  the  completion  of  the  con- 
tract, and  the  plaintiff  was  held  to  be  entitled  to  in- 
terest on  any  amount  which  the  jury  might  find  to 
have  been  owing  by  the  defendants  to  the  plaintiff 
when  the  demand  became  payable.  The  court  held, 
however,  that  the  sum  owing  from  the  defendants  to 
the  plaintiff  was  uncertain  and  unascertainable  by 
computation  at  the  time  of  the  commencement  of  the 
action ;  it  depended  not  only  on  what  should  be  found 
to  be  the  reasonable  value  of  the  materials  and  serv- 
ices furnished  by  the  plaintiff,  but  also  on  the  amount 
which  it  should  be  found  ought  to  be  deducted  from 
the  plaintiff's  claim  and  this  amount  was  likewise 
uncertain  and  unascertainable  by  computation.  Hence, 
the  court  held  that  following  the  rules  deducible  from 
the  New  York  decisions,  in  the  absence  of  controlling 
decisions  in  the  federal  courts,  interest  was  not  allow- 
able in  the  case. 

In  the  Excelsior  case,  supra,  which  was  an  action 
to  foreclose  a  mechanic's  lien,  filed  for  work  done  and 
materials  furnished  under  a  contract,  it  a])peared  that 
the  complaint  set  up  the  contract,  alleged  its  full  per- 
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formance,  and  claimed  a  recovery,  in  addition  to  the 
contract  price,  for  extra  work  done.  The  answer  de- 
nied the  allegations  as  to  performance  and  as  to  extra 
work,  and  demanded,  by  way  of  coimter-claim,  a  large 
sum  of  money  for  the  damage  occasioned  by  defective 
work  and  by  delay  in  performance.  The  trial  court 
made  an  allowance  for  the  defective  workmanship  and 
delay  in  performance,  disallowed  the  claim  for  extra 
work  done,  and  allowed  interest  on  the  amount  for 
which  judgment  was  directed.  It  was  held  that  a  modi- 
fication of  this  judgment,  striking  out  the  amount 
allowed  for  interest,  was  correct,  as  plaintiff's  claims 
were,  imder  the  circumstances,  unliquidated.  The 
court  said: 

^'They  were,  in  fact,  upon  quantum  meruit.  The 
finding  of  the  trial  court  established  that  the 
claim  under  the  contract  was  subject  to  a  reduc- 
tion, because  of  defective  and  dilatory  perform- 
ance, to  the  extent  of  nearly  one-third  of  its 
amount;  while  the  claim  for  extra  work  was 
wholly  disallowed.  This  case  comes  within  the 
authority  of  Delafield  v.  Westfield,  (1899),  58 
N.Y.S.  277,  where  the  plaintiff's  claim,  which  was 
in  part  upon  contract,  and  in  part  for  extra  work, 
was  reduced  by  an  award  of  damages  for  failure 
in  performance.  The  appellate  division  there  held 
that,  as  the  amount,  when  ascertained,  was  subject 
to  a  reduction  for  damages  sustained  by  the  de- 
fendant for  improper  performance  of  the  work, 
and  the  amount  due  for  extra  work  could  only  be 
ascertained  by  proofs,  the  plaintiff's  claims  were 
unliquidated,  and  that,  therefore,  interest  was  not 
recoverable." 
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This  Court  in  the  Walhridge  case  (note  22,  supra), 
has  indicated  that  where  the  action  is  upon  mutual 
accoimts  between  the  parties  which  can  only  be  as- 
certained by  mutual  set-offs  and  allowances,  a  claim 
would  be  held  to  be  unliquidated.  That  interest  is  not 
recoverable  on  unliquidated  claims  has  been  reasserted 
by  this  Court  fairly  recently  in  an  Alaska  case,  in- 
volving recovery  by  a  seller  from  a  buyer  under  an 
implied  promise  to  pay  a  reasonable  amount. 

Columbia  Lumber  Co.,  Inc.  v.  Agostino,   {QA. 
9th,  1950),  13  Alaska  34,  184  F.2d  731. 

In  the  case  at  bar,  we  find  a  claim  based  upon  an 
alleged  breach  of  a  contract  for  the  performance  of 
labor  and  furnishing  of  materials  by  appellant  Soby, 
and  a  showing  that  appellees  sought  to  cure  this 
breach  by  securing  the  completion  of  his  work  through 
another  subcontractor.  They  are,  therefore,  seeking 
damages  measured  by  the  reasonable  cost  of  complet- 
ing the  contract,  limited  in  turn  by  the  fair  market 
value  of  the  services  rendered  by  the  substitute  sub- 
contractor. Against  this,  appellant  Soby  sought,  and 
received,  a  set-o:ff  for  the  fair  value  of  certain  sup- 
plies, materials  and  equipment  admittedly  left  behind 
by  him  and  taken  over  by  appellees  in  completing 
their  work.  It  appears  clearly  upon  the  foregoing 
authorities,  that  under  these  circumstances  the  amount 
of  money  due  to  appellees  was  not  fully  ascertained 
until  the  date  of  judgment  and  that  allowance  of 
interest  back  dated  to  an  arbitrary  date,  apparently 
picked  at  random,  was  unauthorized  and  should  be 
modified. 
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3.  THERE  IS  NO  EVIDENCE  IN  THE  RECORD  TO  SUPPORT 
THAT  PORTION  OF  THE  TRIAL  COURT'S  FINDING-  OF  FACT 
NO  XIII  AND  THE  JUDGMENT  THEREON,  WHICH  HELD 
APPELLANT  SOBY  (PLAINTIFF  BELOW)  TO  BE  ENTITLED 
TO  AN  OFF-SET  IN  THE  TOTAL  SUM  OF  $3,000.00  ONLY  FOR 
THE  SUPPLIES  AND  MATERIALS  TAKEN  OVER  BY  APPEL- 
LEES, INSTEAD  OF  THE  TRUE  VALUE  THEREOF  IN  THE 
SUM  OF  $5,768.50,  AS  CLAIMED  BY  APPELLANT  SOBY. 

There  is  no  dispute  with  respect  to  the  assertion  that 
appellee  took  over  the  materials,  equipment  and  sup- 
plies belonging  to  appellant  Soby  which  they  found 
on  the  job  when  they  retained  Larsen  to  complete  the 
contract.  The  only  issue  apparently  was  on  the  value 
of  these  items,  which  Soby  claimed  was  in  excess  of 
$5700.00,  but  for  which  appellees  had  allowed  only 
slightly  over  $600.00.  Allowance  by  the  trial  court  of 
the  sum  of  $3000.00  is  entirely  arbitrary  and  wholly 
unsupported  by  any  evidence  whatsoever  in  the  rec- 
ord. While  the  trier  of  fact  is  obviously  free  to  choose 
between  conflicting  evidence,  his  findings  must  be  sup- 
ported by  some  competent  evidence  and  by  some  dis- 
cernible mental  process  of  computation,  evaluation  or 
ascertainment.  To  pull  a  figure  out  of  a  hat,  so  to 
speak,  is  purely  arbitrary  and  capricious.  Accord- 
ingly, if  this  Honorable  Court  modifies  the  judgment 
or  remands  this  cause  for  further  proceedings,  this 
modification  to  remand  should  include  the  item  of 
set-off  referred  to  hereinabove. 
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CONCLUSION 

Based  upon  the  reasons  and  the  authorities  stated 
above,  appellants  earnestly  contend  that  the  judgment 
below  should  be  modified  or,  in  the  alternative,  should 
be  reversed  and  the  cause  remanded  with  instructions 
to  make  new  findings  upon  the  disputed  items,  either 
based  upon  the  record  as  it  now  exists  or  upon  such 
other  evidence  as  may  be  necessary  to  make  such 
determination. 

Respectfully  submitted, 

Edgar  Paul  Boyko, 
Harold  J.  Butcher, 
Attorneys  for  Appellants. 


Harry  C.  Wilson, 
Of  Counsel. 
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Jurisdiction. 

The  District  Court  had  jurisdiction  of  the  original  com- 
plaint and  the  second  amended  complaint^  to  set  aside  and 
cancel  naturaHzation  pursuant  to  the  provisions  of  Sec- 
tion 340(a)  of  the  Immigration  and  NationaHty  Act  of 
1952  (8  U.  S.  C  1451(a),  1952  Ed.). 

This  Court  has  jurisdiction  of  this  appeal  pursuant  to 
the  provisions  of  Title  28,  United  States  Code,  Section 
1291,  the  findings,  conclusions  and  judgment  of  the  Dis- 
District  Court  (Appx.  C)  being  a  final  order. 


^We  attach  as  an  appendix  to  this  brief,  marked  "Appendix  C", 
"Appendix  D"  and  "Appendix  E",  respectively,  copies  of  the  Second 
Amended  Complaint,  Answer  to  the  Second  Amended  Complaint, 
and  the  Findings,  Conclusions  and  Judgment  of  the  District  Court. 
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Statutes  and  Regulations  Involved. 

The  complaint  to  denaturalize  was  brought  pursuant  to 
Section  340(a)  of  the  Nationality  Act  of  1952  (66  Stat. 
260)  (8  U.  S.  C.  1451(a),  1952  Ed.),  which  reads  in  part 
as  follows: 

''§1451.    Revocation   of  naturalisation — Concealment 
of  material  evidence;  refusal  to  testify. 

"(a)  It  shall  be  the  duty  of  the  United  States  dis- 
trict attorneys  for  the  respective  districts,  upon  af- 
fidavit showing  good  cause  therefor,  to  institute  pro- 
ceedings in  any  court  specified  in  subsection  (a)  of 
section  1421  of  this  title  in  the  judicial  district  in 
which  the  naturalized  citizen  may  reside  at  the  time 
of  bringing  suit,  for  the  purpose  of  revoking  and 
setting  aside  the  order  admitting  such  person  to  citi- 
zenship and  canceling  the  certificate  of  naturaliza- 
tion on  the  ground  that  such  order  and  certificate  of 
naturalization  were  procured  by  concealment  of  a 
mraterial  fact  or  by  zmllfid  misrepresentation,  and  such 
revocation  and  setting  aside  of  the  order  admitting 
such  person  to  citizenship  and  such  canceling  of  cer- 
tificate of  naturalization  shall  be  effective  as  of  the 
original  date  of  the  order  and  certificate.  .  .  ."  (Em- 
phasis added.) 

Defendant  was  naturalized  on  the  28th  of  November, 
1940.  The  Nationality  Act  of  1940  did  not  become  ef- 
fective until  90  days  after  October  14,  1940,  and  is  there- 
fore not  applicable.  The  Immigration  and  Nationality 
Act  of  1906  (34  Stat.  596),  as  amended  by  the  Act  of 
March  2,  1929  (45  Stat.  1512),  is  applicable.  Sections 
4,  9,  11  and  28  read  in  pertinent  part  as  follows : 

"Sec.  4.  That  an  alien  may  be  admitted  to  be- 
come a  citizen  of  the  United  States  in  the  following 
manner  and  not  otherwise: 
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"First.  He  shall  declare  on  oath  before  the  clerk 
of  any  court  authorized  by  this  Act  to  naturalize 
aliens,  or  his  authorized  deputy,  in  the  district  in 
which  such  alien  resides,  two  years  at  least  prior  to 
his  admission,  and  after  he  has  reached  the  age  of 
eighteen  years,  that  it  is  bona  fide  his  intention  to 
become  a  citizen  of  the  United  States,  and  to  renounce 
forever  all  allegiance  and  fidelity  to  any  foreign  prince, 
potentate,  state,  or  sovereignty,  and  particularly  by 
name,  to  the  prince,  potentate,  state,  or  sovereignty 
to  which  the  alien  may  be  at  the  time  a  citizen  or 
subject.  And  such  declaration  shall  set  forth  the 
name,  age,  occupation,  personal  description,  place  of 
birth,  last  foreign  residence  and  allegiance,  the  date 
of  arrival,  the  name  of  the  vessel,  if  any,  in  which 
he  came  to  the  United  States,  and  the  present  place 
of  residence  in  the  United  States  of  said  alien:  Pro- 
vided, however,  That  no  alien  who,  in  conformity 
with  the  law  in  force  at  the  date  of  his  declaration, 
has  declared  his  intention  to  become  a  citizen  of  the 
United  States  shall  be  required  to  renew  such  decla- 
ration.    (Emphasis  added.) 

"Second.  Not  less  than  two  years  nor  more  than 
seven  years  after  he  has  made  such  declaration  of 
intention  he  shall  make  and  file,  in  duplicate,  a  peti- 
tion in  writing,  signed  by  the  applicant  in  his  own 
handwriting  and  duly  verified,  in  which  petition  such 
applicant  shall  state  his  full  name,  his  place  of  resi- 
dence (by  street  and  number,  if  possible),  his  occu- 
pation, and  if  possible,  the  date  and  place  of  his  birth  ; 
the  place  from  which  he  emigrated,  and  the  date  and 
place  of  his  arrival  in  the  United  States,  and,  if  he 
entered  through  a  port,  the  name  of  the  vessel  on 
which  he  arrived;  the  time  when  and  the  place  and 
name  of  the  court  where  he  declared  his  intention  to 


become  a  citizen  of  the  United  States ;  if  he  is  married 
he  shall  state  the  name  of  his  wife  and,  if  possible, 
the  country  of  her  nativity  and  her  place  of  resi- 
dence at  the  time  of  filing  his  petition;  and  if  he  has 
children,  the  name,  date,  and  place  of  birth  and  place 
of  residence  of  each  child  living  at  the  time  of  the 
filing  of  his  petition;  Provided,  That  if  he  has  filed 
his  declaration  before  the  passage  of  this  Act  he 
shall  not  be  required  to  sign  the  petition  in  his  own 
handwriting. 

"The  petition  shall  set  forth  that  he  is  not  a  dis- 
believer in  or  opposed  to  organized  government,  or 
a  member  of  or  affiliated  with  any  organization  or 
body  of  persons  teaching  disbelief  in  or  opposed  to 
organized  government,  a  polygamist  or  believer  in 
the  practice  of  polygamy,  and  that  it  is  his  intention 
to  become  a  citizen  of  the  United  States  and  to  re- 
nounce absolutely  and  forever  all  allegiance  and  fidel- 
ity to  any  foreign  prince,  potentate,  state  or  sover- 
eignty, and  particularly  by  name  to  the  prince,  po- 
tentate, state  or  sovereignty  of  which  he  at  the  time 
of  filing  of  his  petition  may  be  a  citizen  or  subject, 
and  that  it  is  his  intention  to  reside  permanently 
within  the  United  States,  and  whether  or  not  he  has 
been  denied  admission  as  a  citizen  of  the  United 
States,  and,  if  denied,  the  ground  or  grounds  of  such 
denial,  the  court  or  courts  in  which  such  decision 
was  rendered,  and  that  the  cause  for  such  denial  has 
since  been  cured  or  removed,  and  every  fact  material 
to  his  naturalization  and  required  to  be  proved  upon 
the  final  hearing  of  his  application.  (Emphasis  added.) 

"As  to  each  period  of  residence  at  any  place  in  the 
country  where  the  petitioner  resides  at  the  time  of 
filing  his  petition,  there  shall  be  included  in  the  peti- 
tion the  affidavits  of  at  least  two  credible  witnesses, 
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citizens  of  the  United  States,  stating  that  each  has 
personally  known  the  petitioner  to  have  been  a  resi- 
dent at  such  place  for  such  period,  and  that  the  peti- 
tioner is  and  during  all  such  period  has  been  a  per- 
son of  good  moral  character. 

"At  the  time  of  filing  his  petition  there  shall  be 
filed  with  the  clerk  of  the  court  a  certificate  from  the 
Department  of  Commerce  and  Labor,  if  the  petitioner 
arrives  in  the  United  States  after  the  passage  of  this 
Act,  stating  the  date,  place,  and  manner  of  his  ar- 
rival in  the  United  States,  and  the  declaration  of  in- 
tention of  such  petitioner,  which  certificate  and  decla- 
ration shall  be  attached  to  and  made  a  part  of  said 
petition. 

"Third.  He  shall,  before  he  is  admitted  to  citizen- 
ship, declare  on  oath  in  open  court  that  he  will  sup- 
port the  Constitution  of  the  United  States,  and  that 
he  absolutely  and  entirely  renounces  and  abjures  all 
allegiance  and  fidelity  to  any  foreign  prince,  potentate, 
state  or  sovereignty,  and  particularly  by  name  to  the 
prince,  potentate,  state,  or  sovereignty  of  which  he 
was  before  a  citizen  or  subject;  that  he  will  support 
and  defend  the  Constitution  and  laws  of  the  United 
States  against  all  enemies,  foreign  and  domestic,  and 
hear  true  faith  and  allegiance  to  the  same. 

"Fourth.  No  alien  shall  be  admitted  to  citizenship 
unless  ( 1 )  immediately  preceding  the  date  of  his  peti- 
tion the  alien  has  resided  continuously  within  the 
United  States  for  at  least  five  years  and  within  the 
county  where  the  petitioner  resided  at  the  time  of 
filing  his  petition  for  at  least  six  months,  (2)  he  has 
resided  continuously  within  the  United  States  from 
the  date  of  his  petition  up  to  the  time  of  his  admis- 
sion to  citizenship,  and  (3)  during  all  the  periods 
referred  to  in  this  subdivision  he  has  behaved  as  a 


person  of  good  moral  character,  attached  to  the  prin- 
ciples of  the  Constitution  of  the  United  States,  and 
well  disposed  to  the  good  order  and  happiness  of  the 
United  States.  At  the  hearing  of  the  petition,  resi- 
dence in  the  country  where  the  petitioner  resides  at 
the  time  of  fihng  his  petition,  and  the  other  quaHfica- 
tions  required  by  this  subdivision  during  such  resi- 
dence, shall  be  proved  by  the  oral  testimony  of  at  least 
two  credible  witnesses,  citizens  of  the  United  States, 
in  addition  to  the  affidavits  required  by  this  Act  to  be 
included  in  the  petition.  If  the  petitioner  has  re- 
sided in  two  or  more  places  in  such  county  and  for 
this  reason  two  witnesses  can  not  be  procured  to 
testify  as  to  all  such  residence,  it  may  be  proved  by 
the  oral  testimony  of  two  such  witnesses  for  each 
such  place  of  residence,  in  addition  to  the  affidavits 
required  by  this  Act  to  be  included  in  the  petition. 
At  the  hearing,  residence  within  the  United  States 
but  outside  the  county,  and  the  other  qualifications 
required  by  this  subdivision  during  such  residence 
shall  be  proved  either  by  depositions  made  before  a 
naturalization  examiner  or  by  the  oral  testimony  of 
at  least  two  such  witnesses  for  each  place  of  residence. 
(Emphasis  added.) 

"Sec.  9.  That  every  final  hearing  upon  such  peti- 
tion shall  be  had  in  open  court  before  a  judge  or 
judges  thereof,  and  every  final  order  which  may  be 
made  upon  such  petition  shall  be  under  the  hand  of 
the  court  and  entered  in  full  upon  a  record  kept  for 
that  purpose,  and  upon  such  final  hearing  of  such 
petition  the  applicant  and  witnesses  shall  be  examined 
under  oath  before  the  court  and  in  the  presence  of 
the  court. 
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"Sec.  11.  That  the  United  States  shall  have  the 
right  to  appear  before  any  court  or  courts  exercising 
jurisdiction  in  naturalisation  proceedings  for  the  pur- 
pose of  cross-examining  the  petitioner  and  the  wit- 
nesses produced  in  support  of  his  petition  concerning 
any  matter  touching  or  in  any  way  affecting  his  right 
to  admission  to  citizenship,  and  shall  have  the  right 
to  call  witnesses,  produce  evidence,  and  be  heard  in 
opposition  to  the  granting  of  any  petition  in  naturali- 
zation proceedings."  (This  section  in  the  1952  Act 
is  found  in  8  U.  S.  C.  3447(d).)     (Emphasis  added.) 

"Sec.  28.  The  Commissioner  of  Naturalization, 
with  the  approval  of  the  Secretary  of  Labor,  shall 
make  such  rules  and  regulations  and  such  changes 
in  the  forms  prescribed  by  section  27  of  this  Act  as 
may  be  necessary  to  carry  into  effect  the  provisions 
of  the  naturalization  laws.  Certified  copies  of  all 
papers,  documents,  certificates,  and  records  required 
to  be  used,  filed,  recorded,  or  kept  under  any  and  all 
of  the  provisions  of  this  Act  shall  be  admitted  in  evi- 
dence equally  with  the  originals  in  any  and  all  pro- 
ceedings under  this  Act  and  in  all  cases  in  which  the 
originals  thereof  might  be  admissible  as  evidence." 

It  was  not  until  the  Act  of  1940  became  effective  that 
the  provision  was  made  (8  U.  S.  C.  705)  that  no  person 
should  be  naturalized  as  a  citizen  of  the  United  States 
who  "believes  in,  advises,  advocates  or  teaches,  or  who 
is  a  member  of  or  affiliated  with  any  organization,  asso- 
ciation, society  or  group  that  believes  in,  advises,  advocates 
or  teaches  (1)  the  overthrow  by  force  or  violence  of  the 
Government  of  the  United  States  or  of  all  forms  of  law." 

The  complaint  is  therefore  predicated  upon  the  require- 
ments of  the  1906  Act,  as  amended,  as  above  set  out,  and 
upon  the  taking  of  the  oath  in  open  court  as  provided  in 
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the  1906  Act  and  as  contained  in  the  Petition  for  Naturali- 
zation which  contains  the  provisions,  "I  am  attached  to 
the  principles  of  the  Constitution  of  the  United  States  and 
well  disposed  to  the  good  order  and  happiness  of  the  United 
States.  It  is  my  intention  to  become  a  citizen  of  the 
United  States  and  to  renounce  absolutely  and  forever  all 
allegiance  and  fidelity  to  any  foreign  prince,  potentate, 
state,  or  sovereignty,  of  (which)  at  this  time  I  am  a  sub- 
ject (or  citizen)  .  .  ." 

Regulations. 

The  pertinent  regulations  of  the  Immigration  and  Nat- 
uralization Service  which  were  applicable  at  the  time  of 
defendant's  naturalization  on  November  28,  1940,  and 
codified  in  Title  8,  Code  of  Federal  Regulations,  Sub- 
chapter C,  Part  70,  are  contained  in  the  basic  volume 
containing  regulations  in  effect  June  1,  1938.  The  1939 
and  1940  Supplements  to  the  Code  of  Federal  Regulations 
do  not  contain  any  changes  which  are  pertinent  in  this 
case. 

The  pertinent  portions  of  regulations  which  are  con- 
tained in  Section  70.7,  70.18,  70.20,  76.1,  76.4  and  76.7 
of  Title  8,  Code  of  Federal  Regulations,  read  as  follows: 
"70.7.     Preliminary  examinations;  manner  of  con- 
ducting; facts  to  he  ascertained. 

''Wherever  practicable,  preliminary  examinations  of 
applicants  for  naturalization  and  their  witnesses  will 
be  made  in  person.  The  principal  purpose  of  such 
examinations  is  to  obtain  information  bearing  upon 
the  applicant's  admissibility  to  citizenship  and  the 
qualifications  of  the  witnesses,  rather  than  to  obtain 
responses  for  record  purposes.  Both  the  applicant 
and  the  witnesses  shall  be  carefully  interrogated  to 
determine  whether  the  applicant  has  complied  with  the 
jurisdictional  requirements  of  law,   is  mentally  and 


morally  qualified  for  citizenship,  is  attached  to  the 
principles  of  the  Constitution,  and  is  well  disposed 
to  the  good  order  and  happiness  of  the  United  States. 
The  question  of  possible  arrests  must  be  thoroughly 
covered.  If  the  applicant  has  been  arrested  or  charged 
with  tlw  violation  of  any  law  or  ordinance,  all  the 
facts  will  be  ascertained,  including  information  as  to 
whether  conviction  resulted.  Particular  attention 
must  be  given  to  the  determination  of  the  applicant's 
marital  history  and  the  whereabouts  of  his  wife  and 
minor  children.  The  questions  will  be  repeated  in 
different  form  and  elaborated  until  the  examiner  is 
satisfied  the  person  being  interrogated  fully  under- 
stands them.  The  witnesses  shall  be  qttestioned  to 
develop  not  only  their  own  credibility  and  competency 
but  the  extent  of  their  personal  knozvledge  of  the  ap- 
plicant's residence,  moral  character,  and  attachment 
to  the  principles  of  the  Constitution.  Search  will  be 
made  of  appropriate  court  and  other  records  in  estab- 
lishing the  qualifications  of  the  applicant  and  the  wit- 
nesses.    (Emphasis  added.) 

"70.18.  Preliminary  hearings  upon  petitions  for 
naturalisation  by  designated  examiners;  how  con- 
ducted. Preliminary  hearings  upon  petitions  for  nat- 
uralization by  examiners  or  officers  of  the  Immigra- 
tion and  Naturalization  Service  designated  by  the 
judge  or  senior  judge  of  any  United  States  District 
Court  pursuant  to  the  Act  of  June  8,  1926  (44  Stat. 
709;  8  U.  S.  C.  339a),  shall  be  conducted  at  such 
times  and  places  as  may  be  fixed  by  the  designated 
examiner  or  officer  upon  the  approval  of  the  appro- 
priate district  director.  All  notices  to  petitioners  to 
appear  at  such  hearings,  if  necessary,  shall  be  given 
to  them  by  the  district  director  or  divisional  director, 


—10— 

as  the  case  may  be.  Such  hearings  shall  be  open  to 
the  general  public  and  shall  be  conducted  in  the  orderly 
and  dignified  manner  usual  to  a  court  proceeding. 
They  shall  be  conducted  in  person  by  the  designated 
examiner  or  officer,  who  must  have  before  him  in 
person  the  petitioner  and  his  witnesses.  Each  peti- 
tioner and  his  witnesses  shall  be  first  duly  sworn  by 
the  designated  examiner  or  officer.  The  examination 
thereafter  shall  be  thorough  and  courteous  in  manner, 
scrupulously  fair,  and  free  from  prejudice  or  bias. 
The  designated  examiner  or  officer  shall  have  before 
him  at  the  preliminary  hearing  the  record  of  the  ad- 
ministrative examination  in  each  case.  He  will  not, 
however,  be  limited  to  the  information  contained  in 
such  record,  but  may  use  any  material  evidence  or 
data  received  from  other  sources  and  may  use  and 
examine  other  witnesses  than  those  produced  by  the 
petitioner.  After  the  conclusion  of  the  preliminary 
hearing  in  each  case  where  a  favorable  recommenda- 
tion is  to  be  made  to  the  court  the  petitioner  may  be 
told  when  to  appear  before  the  court  for  final  hear- 
ing or  that  he  will  be  notified  of  the  day.  The  wit- 
nesses in  such  a  case  may  be  excused  from  further 
appearance.  In  any  case  where  the  recommendation 
is  unfavorable  the  designated  examiner  will  inform 
the  petitioner  of  his  right  to  appear  before  the  court 
in  person  with  his  witnesses  for  the  final  hearing,  of 
which  date  he  shall  be  notified. 

"70.20.  Record  of  preliminary  naturalisation  hear- 
ing. At  the  time  the  designated  examiner  or  officer 
conducts  the  preliminary  hearing  of  each  petitioner 
for  naturalization  he  will  enter  on  Form  2355  the 
petition  number,  petitioner's  name,  and,  upon  com- 
pletion of  the  examination,  fill  in  the  symbols  indi- 
cating his  findings  and  a  brief  notation  of  the  reasons 
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for  any  unfavorable  findings.  This  docket  (Form 
2355)  shall  be  signed  by  him  and  shall  be  made  avail- 
able to  the  jiidg-e  whenever  desired,  and  after  the  final 
hearing  filed  of  record  in  the  field  office.  (44  Stat. 
709;  8  U.  S.  C.  399a.) 

******** 

"76.1.  Preliminary  form;  to  whom  sent;  when  fee 
for  certificate  of  arrival  to  accompany.  Each  pros- 
pective petitioner  for  naturalization  shall  be  required 
to  fill  out  properly,  sign,  and  forward  to  the  appro- 
priate district  director  Preliminary  Application  Form 
No.  A-2214,  accompanied  by  two  photographs  of  the 
applicant  in  accordance  with  Part  74,  and  the  appli- 
cant's Declaration  of  Intention  if  one  be  required. 
The  application  shall  also  be  accompanied  by  the  statu- 
tory fee  of  $2.50  in  the  form  of  a  money  order  made 
out  'Payable  to  the  order  of  the  Commissioner  of 
Immigration  and  Naturalization,  Washington,  D.  C 
for  the  necessary  certificate  of  arrival,  if  the  entry 
of  the  applicant  into  the  United  States  occurred  (a) 
after  June  29,  1906,  and  a  certificate  of  arrival  is 
required  to  support  a  petition  for  naturalization,  al- 
though a  declaration  of  intention  is  not  required,  or 
(b)  where  the  entry  was  after  June  29,  1906,  and 
the  declaration  of  intention  was  made  prior  to  July 
1,  1929.    (Sec.  3,  48  Stat.  597;  8  U.  S.  C.  380a.) 

"76.4.  Oath  of  petitioner  and  witnesses.  The  peti- 
tion for  naturalization  shall  be  executed  under  oath 
or  affirmation.  The  following  shall  be  administered  to 
the  petitioner : 

"You  do  swear  (affirm)  that  you  know  the  contents 
of  this  petition  for  naturalization  subscribed  by  you, 
that  the  same  are  true  to  the  best  of  your  own  knowl- 
edge, except  as  to  matters  therein  stated  to  be  al- 
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leged  upon  information  and  belief,  and  that  as  to 
those  matters  you  beheve  them  to  be  true,  and  that 
this  petition  was  signed  by  you  with  your  full,  true 
name:  So  help  you  God. 

''The  following  shall  be  administered  to  each  of  the 
witnesses  who  verify  the  petition : 

"You  do  swear  (affirm)  that  the  statements  of  fact 
you  have  made  in  the  affidavit  of  this  petition  for 
naturalization  subscribed  by  you  are  true  to  the  best 
of  your  knowledge  and  belief ;  So  help  you  God.  ( Sec. 
4  (2),  34  Stat.  597;  sec.  6,  45  Stat.  1513;  8  U.  S.  C. 
379.) 

*«!'  *ir  ^?  ^?  ^k  ^  ^ 

^  Sf^  •!*  *!*  ^1*  'T*  "^ 

"76.7.  Proof  of  residence,  good  moral  character, 
and  other  qualifications ;  depositions.  The  applicant 
for  naturalization,  except  one  granted  special  exemp- 
tion from  the  usual  residential  requirements  by  the 
naturalization  laws,  must  have  the  petition  for  natu- 
ralization verified  at  the  time  it  is  filed,  by  the  af- 
fidavits of  at  least  two  credible  witnesses,  citizens  of 
the  United  States,  for  each  period  of  residence  at  any 
place  in  the  county  in  which  the  petitioner  resides  at 
the  time  of  filing  the  petition.  Each  such  witness  shall 
state  in  his  affidavit  that  he  has  personally  known  the 
petitioner  to  have  been  a  resident  at  such  place  for 
such  period  and  that  the  petitioner  is  and  during  all 
such  period  has  been  a  person  of  good  moral  char- 
acter. No  alien,  except  one  otherwise  specifically  ex- 
empted by  the  naturalization  laws,  shall  be  admitted 
to  citizenship  unless  (a)  immediately  preceding  the 
date  of  his  petition  he  has  resided  continuously  within 
the  United  States  for  at  least  five  years  and  for  at 
least  six  months  within  the  county  where  he  resided 
at  the  time  he  filed  his  petition;  (b)  he  has  resided 
continuously  within  the  United  States  from  the  date 
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of  his  petition  up  to  the  time  of  his  admission  to  citi- 
zenship; (c)  during  all  the  periods  herein  referred  to 
he  has  behaved  as  a  person  of  good  moral  character, 
attached  to  the  principles  of  the  Constitution  of  the 
United  States,  and  well  disposed  to  the  good  order 
and  happiness  of  the  United  States.  At  the  hearing 
of  the  petition,  residence  in  the  county  where  the  peti- 
tioner resides  at  the  time  of  filing  his  petition  and  the 
other  qualificatoins  required  during  such  residence 
shall  be  proved  by  the  oral  testimony  of  at  least  two 
credible  witnesses,  citizens  of  the  United  States,  in 
addition  to  the  affidavits  required  to  be  included  in 
the  petition.  If  the  petitioner  has  resided  in  two  or 
more  places  in  the  county  in  which  he  resided  at  the 
time  of  filing  his  petition,  and  for  this  reason  two 
witnesses  cannot  be  procured  to  testify  as  to  all  such 
residence,  it  may  be  proved  by  the  oral  testimony  of 
two  such  witnesses  for  each  such  place  of  residence. 
At  the  hearing,  residence  within  the  United  States 
but  outside  the  county,  and  the  other  qualifications  re- 
quired during  such  residence  shall  be  proved  either 
by  deposition  made  before  a  naturalization  examiner 
or  by  oral  testimony  of  at  least  two  such  witnesses 
for  each  place  of  residence.  (Sec.  4(2),  34  Stat.  597; 
sec.  6(a),  (b),  45  Stat.  1513;  8  U.  S.  C.  379,  382.)" 

Statement  of  the  Case. 

This  is  an  action  for  denaturalization,  based  upon  two 
causes  of  action  stated  in  the  Second  Amended  Complaint 
(Appx.  C).  The  First  Cause  of  Action  alleges  merely 
intentional  concealment  of  material  facts  prior  to  natural- 
ization and  that  those  facts  are  (Appx.  C,  par.  V):  (1) 
That  prior  to  and  at  the  time  of  filing  said  petition  for 
naturalization  defendant  was  an  active  member  and  officer 
of  the  Communist  Party;  (2)  That  prior  to  naturalization 
the  defendant  had  been  arrested  and  charged  with  viola- 
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tions  outlined  in  paragraph  V  of  the  First  Cause  of 
Action;  and  (3)  during  the  5  years  immediately  preceding 
naturalization  defendant  did  not  behave  as  a  person  of 
good  moral  character.  No  proof  as  to  the  nature  and  aims 
of  the  Communist  Party,  or  the  defendant's  knowledge 
thereof,  is  necessary  under  the  First  Cause  of  Action. 
Proof  of  concealment  of  any  one  of  the  three  items  alleged 
in  the  First  Cause  of  Action  is  sufficient  to  sustain  a 
judgment  of  denaturalization.  Proof  of  concealment  of 
any  one  of  the  arrests  alleged  in  item  (2)  is  sufficient. 

The  Second  Cause  of  Action  alleges  willful  misrepre- 
sentation in  that  in  the  proceedings  which  led  to  his 
naturalization  the  defendant  (1)  intentionally  and  falsely 
represented  that  the  only  organization  to  which  he  be- 
longed was  the  "Fraternal  Benefit  Society  of  International 
Workers  Order,"  and  no  others;  that  he  had  never  be- 
longed to  any  Communist,  Nazi  or  Facist  organization, 
when  in  truth  and  fact  he  had  been  an  active  member 
and  officer  of  the  Communist  Party  of  the  United  States 
from  on  or  about  the  year  1926;  (2)  intentionally  and 
falsely  represented  that  he  was  attached  to  the  principles 
of  the  Constitution  of  the  United  States  and  well  disposed 
to  the  good  order  and  happiness  of  the  United  States  and 
it  was  his  intention  to  renounce  allegiance  to  any  other 
state  or  potentate;  and  (3)  intentionally  and  falsely  repre- 
sented that  he  had  never  been  arrested  or  charged  with  any 
violation  of  law  of  the  United  States  or  state  or  any  city 
ordinance  or  traffic  regulation.  With  regard  to  item  (1), 
misrepresentation  as  to  organizations  to  which  he  belonged, 
and  item  (3),  misrepresentations  that  he  had  never  been 
arrested,  etc.,  the  issue  of  the  nature  and  aims  of  the 
Communist  Party  or  the  defendant's  knowledge  thereof 
are  still  not  put  in  issue  by  the  pleadings  and  the  real  issue 
is  the  question  of  intentional  misrepresentation.  However, 
with  regard  to  the  misrepresentation  alleged  under  item 
(2),  as  to  appellant's  "attachment"  and  "allegiance"  to  the 
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United  States,  the  issue  does  arise  as  to  his  state  of  mind 
and  proof  of  the  nature  and  aims  of  the  Communist  Party, 
and  the  defendant's  knowledge  thereof  is  an  essential  ele- 
ment because  it  is  alleged  that  by  reason  of  the  defendant's 
knowledge  of  the  nature  and  principles  of  the  Communist 
Party  and  his  membership  therein  that  he  was  not  "at- 
tached to  the  principles  of  the  Constitution"  and  he  did 
not  have  any  "intention  to  renounce"  allegiance  to  a  for- 
eign state.  It  is  as  to  this  phase  of  the  case  that  appel- 
lant's arguments  with  regard  to  the  Supreme  Court  deci- 
sions in  the  Nozvak  and  Maisenherg  cases  are  directed. 
That  those  cases  are  clearly  distinguishable  is  covered  in 
Point  II  of  our  argument. 

The  question  is  now  raised  for  the  first  time  and  ap- 
pellant should  therefore  be  barred  from  raising  it  on 
appeal,  as  to  whether  or  not  any  of  the  arrests  concealed 
by  the  appellant,  as  alleged  in  the  First  Cause  of  Action 
and  likewise  alleged  to  be  misrepresented  in  the  Second 
Cause  of  Action,  were  or  were  not  illegal.  The  point  is 
immaterial  as  discussed  under  our  Point  I,  as  to  either 
the  concealment  or  misrepresentation  action  even  if  ap- 
pellant had  standing  to  raise  the  question  at  this  point. 

The  third  problem  raised  by  appellant  is  the  question 
of  res  judicata  of  the  naturalization  decree.  While  there 
seems  little  merit  to  the  contention,  the  question  was  ex- 
tensively treated  in  a  memorandum  for  the  District  Court 
and  we  again  treat  all  of  the  important  cases  in  Point  III 
of  this  brief. 

Since  a  denaturalization  case  essentially  involves  the 
petition  for  naturalization  and  the  examination  of  the 
applicant  by  the  Immigration  and  Naturalization  Service, 
the  documents  which  reflect  those  proceedings  are  particu- 
larly important.  Since  the  exhibits  are  in  their  original 
form  on  this  appeal,  appellee  has  reproduced  as  Appendices 
"A"  and  "B"  to  this  brief  Government's  Exhibits  2A  and 
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2B  and  Government's  Exhibits  2F  and  2G  which  are  the 
preHminary  forms  for  appHcation  for  naturaHzation,  and 
the  tripHcate  original  of  the  petition  for  naturaHzation 
upon  which  the  notations  of  the  Immigration  Examiners 
were  made. 

In  reading  the  testimony  of  Calvin  Derringer,  the 
Naturalization  Examiner  and  the  first  witness  for  the 
Government  in  the  action,  it  is  almost  essential  that  the 
Court  have  before  it  these  two  documents  to  understand 
the  testimony. 

Appendices  "C,"  "D,"  and  "E,"  reproduce  the  Second 
Amended  Complaint,  the  Answer  thereto,  and  the  Court's 
Findings,  Conclusions  and  Judgment,  respectively.  These 
documents  were  not  available  in  the  Transcript  of  Record 
at  the  time  this  brief  was  prepared. 

In  addition,  there  is  attached  to  this  brief,  as  Appendix 
"F,"  a  list  of  the  Government's  Exhibits  and  Defendant's 
Exhibits  which  are  before  the  Court  in  their  original 
form,  indicating  pages  in  the  Transcript  of  Record  where 
such  exhibits  are  referred  to.  A  list  of  such  exhibits  was 
marked  "Government's  Exhibit  I  for  Identification." 

As  the  complaint  is  drawn,  and  the  case  was  tried  and 
the  Findings  and  Judgment  were  entered,  any  one  ground 
of  concealment  or  misrepresentation,  such  as  concealment 
of  arrests,  or  concealment  of  membership  in  the  Com- 
munist Party,  is  alone  sufficient  to  sustain  the  judgment 
of  denaturalization. 
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ARGUMENT. 
I. 

There  Is  Clear,  Unequivocal  and  Convincing  Evidence 
That   Appellant   Misreprsented  That   He  Was  a 
Person  ''Attached  to  the  Principles  of  the  Consti- 
tution of  the  United  States"  and  That  He  Would 
Bear  "True  Faith  and  Allegiance  to  the  United 
States,"   and   the   Judgment   of   Denaturalization 
Should  Stand  on  Those  Grounds,  as  Well  as  on 
the  Grounds  of  Concealment  of  Prior  Arrests  and 
Concealment  of  Membership  and  OfHcership  in  the 
Communist  Party. 
Under   Point   One   in   appellant's   brief    (App.   Br.   4), 
he   apparently   desires   to   argue   the   applicability   of   the 
Nowak   and   Maisenberg   cases,    (Maisenberg   v.    United 
States,  356  U.  S.  670,  and  Nowak  v.  United  States,  356 
U.   S.   660).     He   says   that   "The   findings   are   without 
support  in  the  evidence."    It  is  difficult  to  determine  which 
findings  he  is  referring  to.     The  heading  of  appellant's 
Point  I  indicates  he  is  referring  to  the  findings  of  "con- 
cealment regarding  membership  in  the  Communist  Party," 
(Count  I)   whereas,  the  argument  relates  to  evidence  as 
to  knowledge  of  the  nature  and  aims  of  the  Communist 
Party  or  advocacy  thereof,   which  evidence   was   ofifered 
as  to  the  allegations  in  Count  Two  in  the  Second  Amended 
Complaint  and  the  portions  of  paragraph   II,   Sub.    (2) 
thereof  as  to  misrepresentation  of  "attachment  to  the  Con- 
stitution" and  "allegiance  to  the  United  States." 

Appellant's  argument  (App.  Br.  6)  practically  con- 
cedes that  the  Government's  case  proved  he  was  an  active 
member,  leader  and  functionary  of  the  Communist  Party, 
and  it  can  hardly  be  disputed  from  the  testimony  of 
Calvin  Derringer  that  this  fact  was  concealed  by  Mr. 
Chaunt  [T.  R.  22,  32-34,  40-42].  This  is  an  issue  raised 
by  Count  One  and  requires  no  proof  as  to  the  nature 
or  aims  of  the  Communist  Party  or  appellant's  knowledge 
thereof. 
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It  is  in  this  respect,  as  well  as  others,  that  the  instant 
case  is  so  distinguishable  from  the  Nowak  and  Maisenberg 
cases,  supra.  In  neither  of  those  cases  was  the  defendant 
categorically  questioned  by  the  naturalization  examiner 
concerning  his  organizational  memberships  generally,  or 
with  respect  to  possible  Communistic  beliefs  specifically. 
In  both  Nowak  and  Maisenberg,  the  Government  relied 
on  the  now  well-known  Question  28,  which  the  Supreme 
Court  held  to  be  ambiguous.  That  question  was  never 
relied  on  in  the  present  case. 

In  the  instant  case,  on  the  other  hand,  the  district  court 
has  found  as  fact  that  the  defendant  intentionally  and 
falsely  represented  that  the  only  organization  to  which 
he  belonged  was  the  "Fraternal  Benefit  Society  of  In- 
ternational Workers  Order,"  and  no  others;  that  Natural- 
ization Examiner  Reuben  E.  Wilson  had  asked  him,  ''Do 
you  believe  in  Communism,  Fascism  or  Naziism?"  and 
he  intentionally  and  falsely  answered  "No";  and  that  the 
defendant  had  in  fact  been  an  active  member  and  officer 
of  the  Communist  Party  since  1926  [Finding  V,  Count 
Two,  Appendix  E].  In  the  Nozvak  case,  the  District  Court 
found  that  such  categorical  questions  had  not  been  asked 
{United  States  v.  Nowak,  133  Fed.  Supp.  191  (E.  D. 
Mich.,   1955)). 

The  questions  put  to  this  defendant  were  sufficiently 
clear  to  put  him  on  notice  that  the  examiner  was  inquiring 
into  possible  Communist  membership  or  beliefs.  His 
wilful  concealment  of  such  membership  and  beliefs,  when 
specifically  asked,  is  ground  for  revocation  {United  States 
V.  Sweet,  106  Fed.  Supp.  634  (E.  D.  Mich.,  1952),  and 
United  States  v.  Charnozvola,  109  Fed.  Supp.  810  (E.  D. 
Mich.,  1953),  both  affirmed  211  F.  2d  118  (C.  A.  6, 
1954),  cert.  den.  348  U.S.  817;  United  States  v.  Chandler, 
152  Fed.  Supp.  169  (D.  Md.,  1957)). 

Perhaps,  to  make  the  issue  clear,  it  would  be  well  to 
set  out  at  this  point  the  allegations  in  Paragraph  II  of  the 
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Second  Cause  of  Action  relating  to  misrepresentation  of 
"attachment"  and  "allegiance,"  which  are  as  follows : 

"Said  order  admitting  defendant  to  citizenship  and 
said  Certificate  of  Naturalization  were  procured  by 
defendant  by  willful  misrepresentation  in  that  de- 
fendant in  the  proceedings  which  lead  to  his  natural- 
ization .  .  .  (2)  intentionally  and  falsely  repre- 
sented that  during  the  five  years  immediately  pre- 
ceding the  date  of  his  Petition  for  Naturalization  de- 
fendant was,  and  behaved  as,  a  person  attached  to 
the  principles  of  the  Constitution  of  the  United  States 
and  well  disposed  to  the  good  order  and  happiness  of 
the  United  States,  and  intentionally  and  falsely  rep- 
resented that  it  was  the  defendant's  intention  to  re- 
nounce absolutely  and  forever  all  allegiance  and  fidel- 
ity to  any  foreign  prince,  potentate,  estate  or  sov- 
ereignty, and  that  it  was  his  intention  to  bear  true 
faith  and  allegiance  to  the  United  States  of  America 
and  to  support  and  defend  the  Constitution  and  laws 
of  the  United  States  of  America  against  all  enemies, 
foreign  and  domestic,  whereas,  in  truth  and  in  fact, 
by  reason  of  defendant's  membership  in,  and  his 
knowledge  of  the  nature  and  principles  of  the  Com- 
munist Party,  the  defendant  was  not  and  had  not 
behaved  as  a  person  attached  to  the  principles  of  the 
Constitution  of  the  United  States  or  well  disposed 
to  the  good  order  and  happiness  of  the  United  States, 
and  it  was  not  defendant's  intention  to  renounce  abso- 
lutely and  forever  all  allegiance  and  fidelity  to  any 
foreign  prince,  potentate,  state  or  sovereignty,  and 
it  was  not  his  intention  to  bear  true  faith  and  alle- 
giance to  the  United  States  of  America  or  to  support 
or  defend  the  Constitution  and  laws  of  the  United 
States  of  America  against  all  enemies,  foreign  and 
domestic." 

This  allegation   follows   very  closely  the  provisions   of 
the  statute  settmg  out  the  requirements  for  naturalization 
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{supra,  under  Statutes  and  Regulations  and,  in  particular, 
the  naturalization  statute.  Section  4,  subparts  Second, 
Third  and  Fourth).  [Finding  VIII,  Second  Cause  of 
Action,  Appendix  E.] 

In  order  to  prove  concealment  of  the  requirement  of 
"attachment"  and  "allegiance,"  appellee  relies  upon  Ques- 
tion 25  in  the  Preliminary  Form  for  Petition  for  Natural- 
ization, which  was  Exhibit  2B  (Appendix  A)  which  in- 
quires whether  or  not  the  applicant  has  read  the  oath  of 
allegiance  and  is  willing  to  take  the  oath  in  becoming  a 
citizen,  and  the  certification  at  the  bottom  of  that  form 
that  the  statements  made  in  the  form  are  true  to  the  best 
of  the  appellant's  knowledge  and  belief,  plus  appellant's 
oral  statements  under  oath  to  the  Immigration  Examiner 
Reuben  E.  Wilson  as  reflected  in  his  written  notation  on 
Exhibit  2G  "R.EAV.  AC"  [T.  R.  61,  71].  Appellee  further 
relies  upon  the  oath  which  was  administered  by  the  Court 
at  the  time  of  the  naturalization,  as  required  by  Section  4 
of  the  statute,  subsection  Third  {supra). 

It  is  clear  from  the  testimony  of  Calvin  Derringer,  the 
Immigration  Examiner,  that  not  only  did  Mr.  Chaunt  fill 
out  the  answers  "Yes"  to  Question  25,  in  both  places 
provided  on  the  form  (see  Appendix  B),  and  signed  that 
petition,  but  he  was  again  orally  asked  the  questions  under 
oath  by  Mr.  Derringer,  and  reiterated  the  answers,  as 
indicated  by  the  fact  that  the  answers  on  said  exhibit 
(see  Appendices  A  and  B)  are  circled  by  Mr.  Derringer 
[T.  R.  39-41].  There  is  no  question  that  at  the  time  the 
appellant  was  naturalized  he  took  the  statutory  oath  be- 
fore the  Court  to  support  the  Constitution  of  the  United 
States  and  renounce  all  allegiance  to  any  foreign  state, 
and  to  bear  true  faith  and  allegiance  to  the  United  States. 

The  real  issue  as  to  the  allegations  of  lack  of  "attach- 
ment" and  lack  of  "allegiance"  {supra)  insofar  as  the 
evidence  is  concerned,  is  whether  or  not,  at  the  times  the 
appellant  made  these  statements  under  oath,  and  for  five 
years  prior  thereto,  and  at  the  time  he  took  the  oath  of 


—21— 

allegiance,  by  reason  of  his  membership  in  the  Communist 
Party  and  his  knowledge  of  the  aims  and  objectives  there- 
of, and  its  international  character  and  domination  by  the 
Russian  Government,  he  had  a  state  of  mind  which  was 
that  of  attachment  to  the  Constitution  and  allegiance  to 
the  United  States  or  whether,  as  alleged  in  Count  Two 
of  the  complaint,  he  in  truth  and  in  fact  zvas  not  and  had 
not  behaved  as  a  person  attached  to  the  Constitution,  and 
it  was  not  his  intention  to  bear  true  faith  and  allegiance 
to  the  United  States  of  America. 

We  must  further  distinguish  the  argument  in  appellant's 
brief  (App.  Br.  6),  where  it  is  said  that  proof  of  active 
membership  and  leadership  in  the  Communist  Party  "does 
not  suffice  to  make  out  the  Government's  case,  for  Con- 
gress in  the  Immigration  and  Naturalization  Act  of  1952 
has  not  made  membership  or  holding  office  in  the  Com- 
munist Party  a  ground  for  loss  of  citizenship."  Nowhere 
in  the  complaint  is  it  alleged  that  membership  in  the  Com- 
munist Party  is  a  ground  for  loss  of  citizenship,  nor  is 
that  issue  raised  under  the  Second  Cause  of  Action  or  the 
allegations  above  set  out.  What  is  raised  in  the  First 
Cause  of  Action,  among  other  items,  is  the  issue  of  ''con- 
cealment"  of  a  material  fact,  to-wit,  concealment  of  mem- 
bership in  the  Communist  Party,  which  is  quite  a  different 
thing. 

Concealment  of  arrests  or  concealment  of  membership 
in  an  organization,  revelation  of  either  of  which  might 
have  lead  the  Immigration  Service  to  make  further  in- 
vestigation of  the  appellant,  is  sufficient  grounds  upon 
which  to  base  a  decree  of  denaturalization.  See  United 
States  V.  Corrado,  121  Fed.  Supp.  75,  227  F.  2d  780,  cert, 
den.  351  U.  S.  925;  Stacher  v.  United  States,  258  F.  2d 
112,  cert.  den.  358  U.  S.  907,  and  a  more  detailed  discus- 
sion of  this  under  Point  II  of  this  brief. 

We  turn  now  to  the  evidence  with  regard  to  the  state 
of  mind  of  the  appellant  at  the  time  that  he  represented 
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to  the  Immigration  Service  in  answer  to  Question  25  that 
he  was  wilHng  to  take  the  oath  of  allegiance  and  attach- 
ment, and  at  the  time  that  he  actually  took  the  oath  of 
allegiance  and  attachment. 

The  appellant  did  not  take  the  witness  stand  on  his  own 
behalf  to  either  admit,  deny  or  explain,  with  regard  to  any 
of  the  evidence  offered  by  appellee,  or  as  to  any  of  the 
issues  raised  by  the  complaint.  He  was  called  as  a  wit- 
ness by  appellee  under  Rule  43(b),  and  declined  to  answer 
any  of  the  questions  which  were  asked  him,  so  that  as 
Judge  Yankwich  said  in  the  case  of  United  States  v.  Title, 
132  Fed.  Supp.  185,  at  188,  "The  failure  to  testify  leaves 
the  record  without  any  defensive  matter  except  such  as 
is  contained  in  the  cross-examination  of  the  Government's 
witnesses  and  some  documentary  evidence  offered  by  the 
defendant  .  .  ."  Moreover,  Judge  Yankwich  further 
indicated  in  the  Title  case,  there  is  a  ''justifiable  infer- 
ence (s)  permitted  from  failure  to  produce  evidence  which 
it  was  in  the  power  of  the  defendant  to  produce,"  and 
there  is  a  clear  distinction  between  that  justifiable  infer- 
ence, and  the  fact  that  no  unfavorable  inference  could  be 
drawn  from  the  fact  of  assertion  of  the  claim  of  privilege. 
As  this  Court  said  in  Jimines  v.  Barker  (1958),  252  F. 
2d  550,  where  he  declines  to  answer  the  questions  he  ac- 
cepts the  hazards  that  follow. 

So  we  do  not  have  in  this  case  any  expression  from  the 
defendant  with  regard  to  his  own  state  of  mind  at  and 
prior  to  the  time  he  took  the  oath  of  naturalization.  Other 
than  that,  state  of  mind  is  a  question  which  is  proved  by 
evidence  of  acts  and  conduct  which  is  the  basis  of  the 
appellee's  case  here  on  this  point. 

See  also  the  following  cases: 

Local  167  International  Brotherhood  of  Teamsters 
V.  United  States  of  America  (S.  Ct,  1934),  291 
U.  S.  293; 
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Anderson  v.    United  States  of  America   (5   Cir., 
1950),  185  F.  2d  243; 

Williams  v.    United  States   of  America    (5    Cir., 
1952),  199  F.  2d  921; 

Kent  V.  United  States  of  America  (5  Cir.,  1946), 
157  F.  2d  1. 

Without  minutely  summarizing  the  testimony  of  John 
Lautner  there  is  little  question  but  that  Exhibits  17, 
18,  27  and  28  in  evidence,  were  the  "textbooks"  of  the 
Communist  Party  and  set  forth  the  Communist  doctrines 
which  sustain  the  allegations  in  paragraph  III  of  the 
Second  Cause  of  Action,  that  the  Communist  Party  ad- 
vised, advocated  and  taught  and  caused  to  be  written, 
circulated,  published  and  distributed  printed  matter  which 
taught  the  duty,  necessity  and  propriety  of  overthrowing 
by  force  and  violence  the  Government  of  the  United  States. 

We  proceed  then  to  the  particular  evidence  which  in- 
dicates the  knowledge  of  the  appellant  at  and  prior  to  the 
date  of  his  naturalization  on  November  28,  1940,  of 
the  aims  and  objectives  of,  and  his  participation  in  the 
program  of,  the  Communist  Party  of  the  United  States, 
and  his  knowledge  of  the  fact  that  said  Communist  Party 
of  the  United  States,  was  a  section  of  an  international 
organization  called  "The  Communist  International,"  and 
that  decisions  made  by  the  international  organization  were 
binding  upon  the  Communist  Party  of  the  United  States 
and  the  individual  members  thereof,  as  alleged  in  para- 
graph IV  of  Count  Two. 

Perhaps  it  would  be  well,  before  outlining  the  activities 
of  the  defendant  as  related  by  the  witnesses,  if  we  call 
attention  to  what  this  case  is  not.  It  is  not  a  case  where 
membership  in  the  Communist  Party  is  sought  to  be 
proved  only  by  evidence  of  attendance  at  secret  or  "closed" 
meetings.    It  is  not  a  case  in  which  the  defendant's  knowl- 


—24— 

edge  of  the  aims  of,  or  his  beHef  in,  the  Communist  Party 
is  sought  to  be  proven  by  "so-called  government  witnesses," 
who  have  left  the  Communist  Party  and  as  to  which  there 
have  been  claims  they  were  previously  discredited.  It  is 
not  a  case  where  the  Government  relies  on  oral  testimony 
only. 

It  is  a  case  in  which  the  Government  relies  on  the  testi- 
mony of  some  witnesses  who  were  members  of  the  Com- 
munist Party;  some  witnesses  who  had  absolutely  no  con- 
nection with  and  never  were  members  of  the  Communist 
Party;  on  documentary  evidence  such  as  four  Communist 
Party  membership  books  personally  signed  by  the  de- 
fendant, Peter  Chaunt,  as  a  District  Organizer  [T.  R. 
Vol.  V,  193-197;  Exs.  4,  5,  6  and  7  in  evidence]  ;  articles 
written  by  the  defendant,  Peter  Chaunt,  and  published  in 
newspapers;  and  testimony  by  competent,  percipient  and 
reliable  witnesses,  unimpeached,  who  testified  to  the  de- 
fendant's activities  over  a  long  period,  starting  in  1930 
through  1940  when  he  was  naturalized,  and  after.  It  is 
a  case  in  which  the  activities  of  Peter  Chaunt  as  a  District 
Organizer  of  the  Communist  Party  and  as  a  high  *'func- 
tionary,"  in  a  position  of  leadership  in  that  party,  is  well 
established  by  several  witnesses  including  the  witness, 
John  Lautner,  who  likewise,  during  his  membership  in 
the  Communist  Party,  was  also  a  District  Organizer, 
functioning  in  identical  capacities,  with  identical  duties 
and  functions,  and  a  witness  who  personally  knew  and 
associated  and  worked  with  the  defendant  over  a  long 
period  of  time  m  these  capacities.  It  is  a  case  in  which 
the  witnesses  did  not  know  each  other,  never  were  asso- 
ciated, but  each  had  occasion  to  meet  or  work  with  the 
defendant  Chaunt  in  various  places  in  the  United  States 
in  which  he  operated — in  St.  Louis,  Missouri,  in  Hamilton, 
Ontario,  in  Buffalo,  New  York,  and  elsewhere. 

Volumes  IV  through  VII  of  the  Transcript  of  Record, 
pages  1-550,  consists  of  the  testimony  of  these  witnesses 
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and  is  a  detailed  recital  of  the  occasions  and  events  over 
a  period  of  ten  years  prior  to  the  defendant's  naturaliza- 
tion as  to  which  they  were  competent  to  testify.  For  a 
clear  understanding  of  the  breadth  and  scope  of  the  evi- 
dence regarding  the  defendant,  it  is  necessary  to  read 
those  550  pages.  In  this  brief  we  suggest  only  the  out- 
line of  the  defendant's  activities. 

The  evidence  starts  with  the  years  1928  and  1929. 
The  witness  Lautner  [T.  R.  Vol.  V,  287-314,  326-353; 
Vol.  VI,  356-483;  Vol.  VII,  516-525]  testified  that  the 
defendant  in  those  years  was  working  in  Akron,  Ohio, 
in  the  Young  Communist  League,  along  with  Betty 
Garnett  [T.  R.  Vol.  VI,  417]. 

The  next  activity  we  find  the  defendant  engaged  in  is 
about  the  year  1930  when  he  was  District  Organizer  of 
the  Communist  Party,  District  15,  which  was  located  in 
Connecticut.  At  that  time  not  only  was  the  defendant 
District  Organizer,  but  according  to  Exhibit  8,  which  is 
a  copy  of  the  Daily  Worker  dated  January  22,  1930,  he 
was  a  speaker  at  a  Lenin  memorial. 

We  have  testimony  on  cross-examination  of  witness 
Lautner  that  the  Communist  Party  annually  had  these 
memorials  and  that  the  district  organizers  of  the  various 
districts  were  usually  the  speakers. 

During  the  same  year  of  1930,  the  defendant  Peter 
Chaunt  wrote  an  article  in  the  Daily  Worker,  entitled 
"Offensive  Strategy,  by  Peter  Chaunt,  District  Organizer, 
District  15."  His  name  was  also  mentioned  in  another 
article  in  the  Daily  Worker  dated  February  10,  1930,  as 
a  Communist  Party  organizer  for  the  particular  district. 

The  defendant  was  a  District  Organizer  in  the  Buffalo, 
New  York,  District  of  the  Communist  Party,  District 
No.  4.  Witness  Kalke  [T.  R.  Vol.  IV,  112-183]  met  the 
defendant  during  that  time,  either  the  winter  of  1930  or 
1931,  in  the  offices  of  the  Unemployed  in  Council,  in  New 
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York  and  the  testimony  is  that  the  Unemployed  Council 
was  an  instrumentahty  of  the  Communist  Party  in  the 
sense  that  it  was  used  by  the  Communist  Party  to  foster 
its  ends. 

At  the  time  the  witness  Kalke  met  the  defendant,  the 
defendant  introduced  himself  as  the  new  District  Or- 
ganizer of  the  Communist  Party  in  Buffalo,  New  York. 
A  few  weeks  later  the  defendant  assigned  witness  Kalke, 
as  a  member  cf  the  Communist  Party,  to  do  agitational 
work  in  the  Broadway  Auditorium  in  connection  with  an 
unemployed  demonstration  which  was  to  take  place  later. 
On  the  morning  of  the  unemployed  demonstration  we  find 
the  defendant  in  the  offices  of  the  International  Labor 
Defense,  instructing  witness  Kalke  and  others  including 
Joseph  Bogdon  and  Elvi  Wekmark  as  to  what  they 
should  do  in  connection  with  the  demonstration.  Witness 
Kalke  was  to  go  to  the  Common  Council,  and  to  make  a 
speech  after  he  would  be  introduced  by  a  person  by  the 
name  of  Hall,  the  International  Labor  Defense  Director, 
which  witness  Kalke  did  [T.  R.  Vol.  IV,  119]. 

We  next  find  the  defendant  at  a  convention  of  the 
Young  Communist  League  in  Rochester,  New  York,  where 
he  was  again  introduced  as  the  District  Organizer  for  the 
Communist  Party,  and  he  spoke  to  the  convention  con- 
cerning the  work  of  the  Young  Communist  League  and 
what  its  function  was  in  connection  with  the  Communist 
Party  [T.  R.  Vol.  IV,  122]. 

Later  we  find  the  defendant  in  about  April  of  1931  at  a 
meeting  of  the  Young  Communist  League  committee, 
criticizing  witness  Kalke  for  his  lack  of  militancy  in  the 
Communist  Party  and  telling  him  that  in  order  to  give 
him  a  chance  to  redeem  himself  he  would  send  him  as  a 
colonizer  to  Syracuse,  New  York  [T.  R.  \^ol.  IV,  129]. 
And  he  also  gave  witness  Kalke  the  name  of  the  person 
he  was  to  contact  in  Syracuse,  New  York.     And  witness 
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Kalke  did  go  to  Syracuse,  New  York^  and  contact  this 
particular  person. 

The  defendant  later  had  contact  with  witness  Kalke 
in  the  Communist  Party  headquarters  in  New  York  and 
allowed  the  witness  to  work  in  the  International  Labor 
Defense.  While  witness  Kalke  was  working  in  the  Inter- 
national Labor  Defense  the  defendant  told  him  about 
certain  persons  who  had  been  arrested  in  Niagara  Falls 
and  advised  witness  Kalke  to  go  to  Niagara  Falls  and  try 
to  secure  aid  for  them  and  to  go  into  court,  if  necessary, 
and  protest  the  convictions. 

In  addition  to  this,  we  find  the  defendant's  name  ap- 
pearing in  the  Daily  Worker  of  January  23,  1931  [Ex. 
11  in  evidence],  in  connection  with  a  plan  that  Peter 
Chaunt  had  outlined  for  a  problem  that  existed  in  Little 
Rock,  Arkansas. 

For  three  days  during  the  year  1931  the  defendant, 
along  with  Witness  Lautner,  taught  Leninism  at  a  train- 
ing school  for  Communism  in  the  Canadian  Party,  in 
Hamilton,  Ontario  [T.  R.  Vol.  V,  292].  In  this  activity 
the  defendant  was  expounding  the  very  matters  which 
are  at  issue  here  and  as  to  which  we  have  the  question 
of  his  state  of  mind  [T.  R.  Vol.  V,  296]. 

Later  we  find  the  defendant,  between  about  1932  to 
about  1935,  as  District  Organizer  in  the  St.  Louis, 
Missouri,  area.  There  witness  George  E.  Duemler  (never 
a  member  of  the  Communist  Party),  an  attorney  for  the 
United  States  Department  of  Labor  since  1939,  and  at  that 
time  an  attorney  representing  a  large  number  of  unions 
and  various  other  organizations,  came  in  contact  with 
the  defendant  [T.  R.  Vol.  V,  208-239].  Witness  Duem- 
ler particularly  remembers  a  convention  of  the  Con- 
tinental Congress  of  Workers  and  Farmers  which  was 
held  in  Columbus,  Missouri,  on  July  3,  1933.  Before  the 
convention    took    place    the    defendant    came    to    witness 
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Duemler  and  asked  him  to  furnish  credentials  for  the 
Communist  Party  to  be  admitted  as  a  member  of  this 
Continental  Congress.    He  was  refused. 

At  the  time  of  the  convention  the  defendant  marched 
in  with  his  followers  and  demanded  that  the  Communist 
Party  and  other  organizations  that  he  purported  to  repre- 
sent be  admitted  to  this  Congress.  Exhibit  37,  which  is 
a  part  of  a  newspaper,  The  Columbia  Missourian,  dated 
July  3,  1933,  ran  a  story  on  the  matter. 

During  the  period  of  time,  which  was  approximately 
two  years,  that  Mr.  Duemler  was  acquainted  with  the 
defendant,  he  had  occasion  to  come  in  contact  with  him 
frequently.  On  all  of  these  occasions  the  defendant,  Peter 
Chaunt,  sought  to  have  Mr.  Duemler  join  in  with  the 
Communist  Party  in  some  sort  of  activity. 

On  one  occasion  in  February,  1944,  the  defendant  de- 
livered a  protest  to  the  Austrian  Consul  as  spokesman 
for  the  Communist  Party  of  the  United  States. 

The  defendant  also  admitted  to  the  witness  George  E. 
Duemler  that  he  was  the  District  Organizer  of  the  Com- 
munist Party  in  the  St.  Louis  area.  Mr.  Chaunt,  in  the 
St.  Louis  area,  was  known  as  "Mr.  Communist." 

While  the  defendant  was  District  Organizer  in  St. 
Louis  we  also  have  his  name  appearing  on  two  occasions 
as  the  District  Organizer  of  the  Communist  Party  in 
news  stories  in  the  Daily  Worker  [Exs.  9  and  10]. 

While  the  defendant  was  in  St.  Louis  we  also  have 
the  testimony  of  Witness  Rushmore,  who,  when  he  first 
met  the  defendant,  was  not  a  member  of  the  Communist 
Party  [T.  R.  Vol.  V,  248-268].  He  was  very  young 
and  had  been  interested  in  Communism  and  had  been  di- 
rected to  the  Communist  Party  headquarters  in  St.  Louis, 
where  he  met  the  defendant,  Peter  Chaunt. 

Defendant  Chaunt  at  that  time  introduced  himself  as 
the  District  Organizer  to  Witness  Rushmore  and  talked 
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with   Witness    Rushmore   concerning   certain   policies   or 
aims  of  the  Communist  Party. 

Now,  what  the  defendant  Chaunt  said  at  that  particular 
time  will  have  to  be  taken  with  a  grain  of  salt  for  he  knew 
he  was  dealing  with  a  young  person  who  might  be  suspi- 
cious of  Communism.  Nevertheless,  even  with  that  in 
mind  he  said  enough  during  the  course  of  this  conversa- 
tion to  indicate  clearly  that  his  attitude  and  his  ideas  were 
with  Russia,  and  that  he  considered  Russia  the  "father- 
land" [T.  R.  Vol.  V,  243-244]. 

Defendant  Chaunt  gave  Witness  Rushmore  an  applica- 
tion card  for  admission  to  the  Communist  Party  of  the 
United  States,  and  later  introduced  him  to  the  District 
Organizer  of  the  Young  Communist  League  and  suggested 
that  he  join  the  Young  Communist  League. 

In  1936  or  1938,  according  to  the  Witness  Lautner, 
Peter  Chaunt  attended  a  national  convention  of  the  Com- 
munist Party,  held  in  Manhattan  Center  on  34th  Street, 
New  York  City,  at  which  time  he  was  head  of  a  delega- 
tion from  the  Nut  Pickers  Union,  and  a  delegate  to  the 
convention  as  was  Witness  Lautner  [T.  R.  Vol.  V,  298]. 

Exhibit  31  in  evidence  contains  the  resolutions  of  the 
Communist  Party  which  were  passed  at  this  Tenth  Con- 
vention in  1938. 

In  the  years  1939  to  1942  the  defendant  was  a  "func- 
tionary" of  the  Communist  Party  assigned  as  an  assistant 
educational  director  of  the  International  Workers  Order 
[T.  R.  Vol.  VI,  368-389].  The  record  is  clear  as  to  the 
relationship  between  the  International  Workers  Order  and 
the  Communist  Party.  All  of  the  top  personages  in  the 
International  Workers  Order  were  members  of  the  Com- 
munist Party. 

The  Witness  Lautner  first  came  there  to  talk  to  Mr. 
Chaunt  concerning  a  student  whom  he  had  sent  to  the 
defendant,  Peter  Chaunt. 
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In  1945  we  find  the  defendant  still  in  the  Communist 
Party.  At  that  time  he  was  attending  a  meeting  in  Cleve- 
land, Ohio,  to  organize  a  district  bureau  of  the  Communist 
Party  of  the  United  States  [T.  R.  Vol.  V,  331-332]. 

Lastly,  something  should  be  said  with  regard  to  the  de- 
fendant's knowledge  of  the  discipline  of  the  Communist 
Party  of  the  United  States  and  its  subservience  to  the 
orders  and  discipline  of  the  "Comintern,"  meaning  Com- 
munist International.  The  question  of  discipline  is  cov- 
ered in  Mr.  Lautner's  testimony  [T.  R.  Vol.  V,  304-314]. 

The  importance  of  the  part  which  the  District  Organizer 
played  in  the  enforcement  of  discipline,  as  the  disciplinary 
organization  was  set  up  from  the  "Comintern"  down,  is 
clearly  outlined.  On  Exhibits  4,  5,  6  and  7,  the  member- 
ship books  in  the  Communist  Party  signed  by  Peter 
Chaunt,  is  printed  as  "extracts  from  the  Statutes  of  the 
Communist  Party  of  the  U.S.A."  Section  3  on  membership, 
which  provides  that  "A  member  of  the  party  can  be  every 
person  from  the  age  of  18  up  who  accepts  the  program 
and  statutes  of  the  Communist  International  and  the  Com- 
munist Party  of  the  U.S.A.,  who  becomes  a  member  of 
a  basic  organization  of  the  party,  who  is  active  in  this 
organization  and  who  subordinates  himself  to  all  deci- 
sions of  the  Comintern  and  of  the  Party  and  regularly 
pays  his  membership  dues." 

The  membership  books  further  recite  a  portion  of  Sec- 
tion 4  entitled  "The  Structure  of  the  Party"  and  set 
forth  as  one  of  the  principles  "acceptance  and  carrying 
out  of  the  decisions  of  the  higher  Party  committees  by 
the  lower,  strict  Party  discipline,  and  immediate  and  exact 
applications  of  the  decisions  of  the  Executive  Committee 
of  the  Communist  International  and  of  the  Central  Com- 
mittee of  the  Party."  The  membership  books  further  con- 
tain, under  a  heading,  "On  Discipline,"  quotations  from 
Lenin  such  as  "He  who  weakens,  no  matter  how  little,  the 
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iron  discipline  of  the  Party  and  the  proletariat  (especially 
during  the  period  of  dictatorship),  effectively  helps  the 
bourgeoisie  against  the  proletariat  (Lenin)."  ''The  Party 
has  the  best  training  school  for  workingclass  leaders,  is 
the  only  organization  competent,  in  virtue  of  its  experience 
and  authority,  to  centralize  the  leadership  of  the  proletar- 
ian struggle,  and  thtis  to  transform  all  nonparty  working- 
class  organizations  into  accessory  organs  and  connecting 
belts  linking  up  the  Party  with  the  workingclass  as  a  whole 
(Lenin)." 

How  can  it  be  said  that  a  person  who  subscribes  to 
the  principles  of  the  Communist  Party  as  announced  in 
the  textbooks,  in  the  Party  membership  books,  and  who 
participated  at  a  high  level  in  the  activity  of  that  Party 
in  this  country,  not  only  in  its  promotional  efforts  in  this 
country  but  in  its  disciplinary  efforts  as  controlled  and  di- 
rected by  the  Communist  International  with  its  head- 
quarters in  Moscow,  Russia,  is  a  person  who  at  one  and 
the  same  time  could  truthfully  aver  his  undivided  alle- 
giance to  the  United  States  of  America?  How  can  it  be 
said  that  such  a  person  was  "attached"  to  the  principles  of 
the  Constitution  of  the  United  States,  so  clearly  in  direct 
conflict  with  the  principles  of  the  constitution  of  the  Com- 
munist Party  of  the  United  States  and  of  the  Communist 
International  ? 

The  evidence  on  this  point  is  reasonable,  substantial  and 
probative. 
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IT. 

The  Evidence  Is  Clear,  Unequivocal  and  Convincing 
That  Appellant  Intentionally  Concealed  From  the 
Immigration  Service  Three  Prior  Valid  Arrests 
and  That  He  Was  an  Active  Member  and  Officer 
of  the  Communist  Party,  and  the  Judgment  of 
Denaturalization  Should  Be  Sustained  on  Either 
Ground. 

A.  Invalidity  of  the  Arrests  Concealed  by  the  Defendant 
Was  Not  Alleged  as  a  Defense  in  the  Answer  of  the 
Defendant,  No  Evidence  With  Regard  to  the  Question 
Was  Offered,  Defendant  Did  Not  Testify  Regarding 
That  Matter,  or  Any  Other,  and  the  Question  Was  Not 
Raised  Either  Orally  or  by  Memorandum:  Appellant  Is 
Therefore  Precluded  From  Raising  This  Point  on  Ap- 
peal. In  Any  Event,  the  Arrests  Which  Were  Concealed 
by  the  Defendant,  According  to  the  Findings  of  the  Dis- 
trict Court,  Were  Valid  Arrests  as  a  Matter  of  Law. 

B.  If  It  Is  Necessary  to  Make  a  Finding  That  the  Arrests 
Which  Were  Concealed  Were  Valid  (Which  We  Think 
It  Is  Not),  the  Finding  of  "Concealment  of  Arrests"  Con- 
notes Valid  Arrests  and  Is  Sufficient. 

Count  One  of  the  Second  Amended  Complaint  alleges 
concealment  of  three  different  matters :  Item  ( 1 )  That  he 
was  an  active  member  and  officer  of  the  Communist  Party 
of  the  United  States;  and  item  (2)  relating  to  conceal- 
ment of  arrests  and  charges  of  which  four  are  listed  as 
concealed,  (a),  (b),  (c)  and  (d).  In  the  Findings  the 
concealment  of  only  three  arrests  is  found,  the  fourth, 
being  item  (d)  and  referring  to  the  same  offense  as  item 
(c),  which  was  alleged  to  be  committed  on  or  about  March 
11,  1930. 

The  testimony  of  Calvin  Derringer  [T.  R.  8-100],  the 
Immigration  Examiner  who  examined  appellant  on  his  Pe- 
tition  for   Naturalization,   relates  principally  to   Govern- 
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ment's  Exhibits  2A  and  2B,  the  PreHminary  Form  for 
Petition  for  NaturaHzation,  and  Government's  Exhibits 
2F  and  2G,  the  triplicate  copy  of  the  Petition  for  Naturali- 
zation (Appendices  "A"  and  "B"  of  this  brief). 

It  is  Exhibit  2A  and  2B  which  contains  Question  30, 
''Have  you  ever  been  arrested  or  charged  with  violation  of 
any  law  of  the  United  States  or  state  or  any  city  ordi- 
nance or  traffic  regulation?",  to  which  appellant  gave  both 
the  written  and  the  oral  answer,  ''No"  [T.  R.  39-40] .  Ex- 
hibit 20,  the  reverse  side  of  the  triplicate  Petition,  contains 
the  notations  made  by  Mr.  Derringer,  with  regard  to  the 
questions  which  he  orally  asked  the  appellant  while  under 
oath,  indicating  that  he  again  answered  "No"  to  the  ar- 
rest question,  and  with  regard  to  the  question  as  to  organi- 
zations, that  he  said  he  belonged  to  the  "Fraternal  Benefit 
Society  of  International  Workers  Order  where  applicant  is 
employed— no  others"  [T.  R.  33-34].  It  was  Mr.  Der- 
ringer's testimony  that  during  this  oral  examination  he 
also  asked  him,  as  found  in  the  Findings  and  Judgment 
of  the  court,  "whether  he  believed  in  Nazism,  Communism 
or  Fascism"  and  that  the  appellant  answered  "No"  [T.  R. 
22]. 

The  question  of  the  validity  of  the  arrests,  or  the  neces- 
sity of  a  finding  of  concealment  of  a  "valid"  arrest,  was 
not  raised  in  the  court  below,  and  it  is  the  general  rule  that 
the  appeal  is  restricted  to  such  questions  and  issues  as 
were  made  and  considered  below  and  there  decided,  be- 
cause the  trial  court  cannot  be  guilty  of  any  error  in  a 
ruling  it  has  never  made  upon  an  issue  to  which  its  atten- 
tion has  never  been  called  (see  Delgadillo  v.  Carmichael, 
332  U.  S.  388,  reversing  159  F.  2d  130,  and  McComb  v. 
Goldblatt  Bros.,  166  F.  2d  387).  While  there  may  be 
some  exceptions  to  this  general  rule,  under  all  of  the  cir- 
cumstances this  does  not  appear  to  be  a  case  where  an 
exception  should  be  made.  The  mere  citation  in  the  Dis- 
trict Court  of  the  Kessler  case  does  not  raise  the  issue. 
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In  any  event,  we  think  the  point  is  not  well  taken,  and 
the  case  of  United  States  v.  Kessler  (C.  A.  3),  213  F. 
2d  53,  strongly  relied  on  by  the  appellant,  is  distinguish- 
able from  the  present  case  in  so  many  respects  that  it  is 
of  little  value  on  the  point.  And  in  addition,  the  subse- 
quent case  of  United  States  v.  Corrado,  121  Fed.  Supp. 
75,  227  F.  2d  780,  cert,  den.,  351  U.  S.  925,  clearly  is 
contrary  to  Footnote  9  at  page  58  of  the  Kessler  decision.^ 
Further,  the  Corrado  case  confirms  the  validity  of  de- 
naturalization for  failure  to  disclose  membership  in  the 
Communist  Party,  as  well  as  failure  to  disclose  arrests. 
And  the  recent  decision  of  this  Court  in  Stacker  v.  United 
States,  258  F.  2d  112,  cert,  den.,  358  U.  S.  907,  is  in  ac- 
cord with  the  Corrado  decision  and  was  a  case  in  which 
there  was  no  finding  of  validity  or  invalidity  of  the  ar- 
rests concealed,  which  were  relied  upon  as  the  basis  for 
the  denaturalization. 

In  the  Kessler  case,  as  distinguished  from  the  instant 
case,  the  defense  of  illegality  of  the  arrests  was  asserted 
in  the  answer  to  the  complaint,  which  answer  admitted 
the  arrests  but  denied  the  fraud.  The  defendant  Kessler 
took  the  stand  and  testified  at  length  that  she  had  no  in- 
tention of  lying  with  regard  to  her  understanding  as  to 
what  was  wanted  by  the  question  of  the  Immigration 
Examiner.  The  defendant  there,  while  engaging  in  picket- 
ing during  a  labor  dispute,  had  been  arrested  17  times  on 
charges  of  "obstructing  the  highway,"  had  been  brought 
before  a  magistrate  each  time  and  each  time  discharged. 
Her  failure  to  reveal  any  of  these  arrests  when  questioned 
during  her  naturalization  examination  led  to  the  institution 
of  denaturalization  proceedings.    At  the  trial,  she  took  the 


^Footnote  9  in  the  Kessler  case  reads  as  follows :  "We  have  found 
no  decision  and  none  has  been  cited  to  us  where  citizenship  has 
been  revoked  for  failure  to  disclose  facts  the  revelation  of  which 
would  have  not  justified  refusal  of  citizenship  in  the  first  place.  .  .  ." 
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witness  stand  and  testified  as  to  why  she  had  given  a 
negative  answer  to  the  question  concerning  arrests:  The 
attorney  for  her  union  had  told  her  on  numerous  occasions 
following  her  discharge  that  the  arrests  were  illegal  and 
that  she  had  committed  no  crime  cognizable  at  law.  She 
testified  it  was  her  understanding  she  had  committed  no 
crime,  had  done  nothing  wrong;  she  had  no  intention  of 
lying  but  did  not  understand  the  purport  of  the  question 
at  the  time  she  answered  it. 

The  Third  Circuit's  judgment  in  Kessler  is  therefore 
sustainable  on  the  ground  that  the  District  Court's  find- 
ing of  wilful  concealment  is  clearly  erroneous  on  that 
record.  The  defendant,  Chaunt,  on  the  other  hand,  never 
took  the  stand  to  explain  why  he  failed  to  disclose  his 
arrests  and  upon  being  called  by  the  Government,  declined 
to  answer  any  questions  on  the  grounds  of  self  incrimina- 
tion. There  is,  therefore,  nothing  in  the  instant  record 
on  which  to  challenge  the  District  Court's  finding  that 
Chaunt's  concealment  of  his  arrests  was  knowing  and 
wilful.  Assuming,  arguendo,  that  the  proposition  that  the 
applicant  for  naturalization  is  under  no  duty  to  disclose 
"false"  arrests,  once  the  Government  has  shown  that  the 
defendant  has  concealed  an  arrest,  the  burden  should  be 
on  the  defendant,  to  show  by  way  of  affirmative  defense 
that  the  arrests  were  illegal.  [See  Exs.  lA  to  IE  for  the 
Court's  records  on  these  arrests.] 

In  the  Corrado  case  (C.  A.  6,  Dec.  16,  1955),  Corrado, 
like  Kessler,  testified  in  his  own  behalf  in  an  attempt  to 
explain  why  he  had  not  revealed  the  previous  arrests.  The 
testimony  of  the  preliminary  examiner  who  questioned 
Corrado  was  reflected  in  notations  similar  to  the  nota- 
tions on  the  back  of  the  triplicate  copy  of  the  petition  in 
this  instance.  The  court,  in  discussing  the  case,  says,  at 
pages  782  and  784: 

"The  brunt  of  appellant's  complaints  on  this  ap- 
peal is  that,  unless  the  Government  denied  citizenship 
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on the  iinproven  charges  made  in  the  warrants  of 
arrest,  his  citizenship  should  not  be  canceled  now  for 
his  deception  in  the  statement  that  he  had  never  been 
arrested,  especially  in  view  of  the  fact  that  his  only 
convictions  were  for  misdemeanors,  or  minor  of- 
fenses. He  throws  in  the  proposition  that  fraudu- 
lent procurement  of  naturalization  must  be  estab- 
lished by  clear  and  convincing  evidence,  which,  he 
says,  has  not  been  done  in  this  case.  Baumgartner 
V.  United  States,  322  U.  S.  665,  64  S.  Ct.  1240,  88 
L.  Ed.  1525;  Schneiderman  v.  United  States,  320 
U.  S.  118,  125,  63  S.  Ct.  1333,  87  L.  Ed.  1796; 
Knauer  v.  United  States,  328  U.  S.  654,  66  S.  Ct. 
1304,  90  L.  ed.  1500.  Appellant  stresses  as  authority 
United  States  v.  Kessler,  3  Cir.,  213  F.  2d  53,  wherein 
it  was  held  that  an  applicant's  denial  in  her  petition 
for  naturalization  that  she  had  ever  been  arrested  was 
not  ground  for  concellation  of  her  naturalization  cer- 
tificate, where  the  Government  stated  that  she  had 
been  arrested  17  times.  The  facts  were,  however,  that 
all  seventeen  of  her  arrests  had  been  illegal  and  in- 
valid, inasmuch  as  the  activity  for  which  she  was 
arrested  consisted  merely  of  peaceful  picketing.  She 
stated  that  she  had  answered  'no'  to  the  question  con- 
cerning her  arrests  for  the  reason  that  she  had  com- 
mitted no  crime,  had  done  nothing  wrong,  had  no  in- 
tention of  lying;  and  that  she  did  not  understand 
the  purport  of  the  question  at  the  time  she  answered 
it.  .  .  . 

"Upon  analysis,  the  issue  is  not  zvhether  naturaliza- 
tion would  have  been  denied  appellant  had  he  revealed 
his  numerous  arrests,  hut  whether,  by  his  false  an- 
swers, the  Government  zvas  denied  the  opportunity 
of  investigating  the  moral  character  of  appellant  and 
the  faets  relating   to   his   eligibility   for   citizenship. 
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How  could  any  Government  official  or  witness  say 
whether  or  not  citizenship  would  have  been  denied 
appellant  from  an  investigation  of  the  various  causes 
of  his  arrest,  when  no  opportunity  for  investigation 
was  afforded?  His  false  statement  upon  the  material 
matter  in  actuality  caused  no  investigation  to  be  made. 
To  be  awarded  citizenship  in  the  United  States  exacts 
the  highest  standard  of  rectitude.  Our  Government 
should  be  afforded  full  opportunity  for  investigation 
of  the  moral  character  and  fitness  of  an  alien  who 
seeks  to  be  vested  with  all  the  rights,  privileges  and 
immunities  of  a  natural  born  citizen  of  the  United 
States.  Where  fraud  has  been  practiced  by  the  alien 
in  procuring  citizenship,  it  is  not  required  that  the 
Government  in  a  denaturalization  proceeding  should 
meet  the  standard  necessary  for  conviction  in  a  crimi- 
nal case.  It  will  suffice  to  show  that  the  applicant 
lied  concerning  a  material  fact  which,  if  revealed, 
might  have  prevented  his  acquisition  of  citizenship. 

"In  three  denaturalization  proceedings,  heard  to- 
gether on  appeal  to  this  court  from  the  Eastern  Dis- 
trict of  Michigan,  we  affirmed  the  respective  judg- 
ments of  District  Judges  Levin,  Thornton  and  Picard : 
all  revoking  naturalization.  Sweet  v.  United  States 
(Chomiak  v.  United  States,  and  Charnawola  v.  United 
States),  6  Cir.,  211  F.  2d  118,  119.  In  the  Sweet 
case.  Judge  Levin  said  that  the  'testimony  left  no 
doubt  that  the  defendant  had  concealed  his  history 
of  Communist  Party  membership  from  the  naturali- 
sation authorities  and  had  thereby  thwarted  inquiry 
into  his  eligibility  for  naturalization.'  In  the  Chomiak 
case,  Judge  Thornton  found  convincing  evidence  that 
the  denaturalized  defendant  had  been  a  member  of 
the  Communist  Party  and,  therefore,  ineligible  for 
citizenship;  and  that  the  defendant  had  procured  his 
naturalization    illegally.      In    the    Charnowola    case, 
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Judge  Picard  found  that  the  defendant  in  naturali- 
zation proceedings  had  not  truthfully  answered  the 
question  asked  by  the  examiner  as  to  whether  he  had 
ever  been  a  Communist  and,  therefore,  had  obtained 
citizenship  by  fraud.  This  court  stated  in  its  per 
curiam  opinion  that  the  findings  of  fact  of  the  judge 
in  each  of  the  cases  were  supported  by  substantial 
evidence  and  were  certainly  not  clearly  erroneous; 
and  that  the  conclusions  of  law  in  each  case  were 
based  upon  logically  correct  reasoning,  supported  by 
highest  authority.     (Emphasis  added.) 

''In  United  States  ex  rel.  Volpe  v.  Smith,  7  Cir., 
62  F.  2d  808,  812,  which  habeas  corpus  was  denied 
in  a  deportation  proceeding.  Judge  Evan  Evans  said: 
'What  the  officer  would  have  discovered,  or  might  have 
discovered,  had  the  inspection  not  been  thwarted  is 
beside  the  question.  The  inspection  contemplated  was 
defeated.  In  legal  effect  there  was  no  inspection.' 
The  same  reasoning  applies  here. 

"In  Stevens  v.  United  States,  7  Cir.,  190  F.  2d 
880,  881,  Chief  Judge  Major  said:  'We  have  no 
doubt  but  that  a  false  statement  knowingly  made  by 
an  applicant  for  naturalization  in  the  course  of  such 
proceeding  would  afford  a  proper  basis  for  denying 
the  application,  and  it  is  immaterial  that  the  false 
statement  knowingly  made  concerned  violations  which 
occurred  previous  to  the  five-year  period.'  Cf.  United 
States  V.  Etheridge,  D.  C.  Or.,  41  F.  2d  762." 

Moreover,  we  question  the  validity  of  the  Kessler  deci- 
sion's thesis  that  the  naturalization  questonnaire  contem- 
plated only  "legal"  arrests.  Analysis  of  the  motivation 
behind  such  inquiries  discloses  a  much  broader  Govern- 
mental interest.  The  naturalization  statutes  since  the  earli- 
est days  of  our  Republic  have  prescribed  certain  qualita- 
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tive  prerequisites  to  citizenship,  including,  among  others, 
that  the  appHcant  show  himself  to  have  behaved  as  a  per- 
son of  good  moral  character,  attached  to  the  principles  of 
our  Constitution,  well  disposed  to  the  good  order  and  hap- 
piness of  the  United  States,  etc.  It  is  largely  from  the 
examination  of  the  applicant  himself  that  a  determinaton 
can  be  made  whether  he  meets  the  statutory  standards. 
In  such  an  examination,  the  United  States  is  entitled  to 
frank,  honest  and  unequivocal  information  from  the  ap^ 
plicant  (United  States  v.  Genovese,  133  Fed.  Supp.  820 
(D.  N.  J.,1955),  affd.  236  F.  2d  757  (C.  A.  3,  1956), 
cert,  den.,  352  U.  S.  952). 

The  naturalization  statutes  before  the  Immigration  and 
Nationality  Act  of  1952  did  not  forbid  naturalization  be- 
cause of  conviction  of  crime^  In  fact,  they  made  no  men- 
tion of  arrests  or  convictions.  Yet,  these  items  have  been 
inquired  into  since  the  earliest  times  and  such  inquiries 
have  been  specifically  commanded  by  regulation  since  1929. 
The  purpose  of  such  interrogation  is  not  served  merely  by 
ascertaining  whether  the  applicant  has  an  arrest  record, 
for  the  presence  or  absence  of  such  a  record  is  not  dispo- 
sitive on  the  statutory  qualifications.  A  person  convicted 
of  crime  may  still  be  able  to  meet  the  prescribed  standards 
of  good  moral  character.  On  the  other  hand,  a  person  who 
has  never  been  arrested  may  nevertheless  fail  to  live  up  to 
the  required  moral  standards.  In  determining  whether  the 
applicant  measures  up,  his  conduct  is  the  crucial  factor. 
The  questions  as  to  arrests,  convictions,  etc.,  have  relevance 


^Under  Section  101(f)  of  the  1952  Act,  certain  convictions  now 
preclude  a  showing  of  good  moral  character. 
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only  insofar  as  the  answers  will  shed  light  on  the  appli- 
cant's conduct,  or  will  suggest  further  lines  of  inquiry. 

Thus,  for  example,  the  fact  that  an  applicant  has  been 
acquitted  on  a  criminal  charge  does  not  make  the  fact  of 
his  arrest  irrelevant;  it  may  still  be  appropriate  to  inquire 
into  the  conduct  which  led  to  the  arrest.  The  acquittal 
may  have  been  due  to  various  reasons.  The  arrest  may 
have  been  for  conduct  which  did  not  constitute  a  crime; 
or  the  evidence  may  not  have  been  sufficient  to  establish 
guilt  beyond  a  reasonable  doubt.  The  defendant  may 
have  bribed  or  intimidated  the  witnesses  against  him.  The 
acquittal  may  preclude  further  prosecution  on  the  same 
charge,  but  it  is  not  res  judicata  in  a  later  civil  proceed- 
ing. Thus,  when  a  naturalization  applicant  discloses  he 
has  been  arrested  for  allegedly  violating  a  law,  a  new  ave- 
nue of  inquiry  is  opened  up  for  the  naturalization  exami- 
ner. And  when  the  applicant  fails  to  disclose  that  he  has 
been  charged  with  law  violations,  he  blocks  lines  of  in- 
quiry which  might  yield  pertinent  facts  regarding  his  moral 
character. 

It  cannot  be  said  that  the  question  concerning  arrests 
was  designed  to  reveal  only  those  which  subsequently 
turned  out  to  be  "lawful."  It  is  more  likely  that  it  was 
intended  to  extract  from  the  applicant  information  con-  , 
cerning  all  law  violations  he  had  been  charged  with,  infor- 
mation which  would  be  useful  to  the  naturalization  exam- 
iner in  determining  whether,  and  to  what  extent,  futher 
investigation  was  required.  As  Mr.  Derringer's  testimony 
discloses,  this  was  actually  the  basis  upon  which  the  Immi- 
gration Service  used  the  information,  if  disclosed. 
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The  validity  of  the  arrests  may  be  relevant  in  a  situa- 
tion such  as  in  Kessler,  where  the  applicant  had  been 
acquitted,  had  been  told  repeatedly  the  arrests  were  not 
legal  and  had  honestly  thought  that  this  information  was 
not  contemplated  by  the  question.  This  is  a  far  cry  from 
the  Chmint  situation,  where  there  was  at  least  one  con- 
viction, where  there  was  no  showing  that  the  applicant 
believed  the  arrests  illegal  and  failed  to  disclose  them  solely 
because  he  thought  the  question  did  not  encompass  them. 

The  District  Court  found  as  fact  that  Chaunt  inten- 
tionally concealed  the  arrests.  Assuming,  without  conced- 
ing, the  invalidity  of  the  charges,  we  do  not  believe  that 
an  applicant  who  has  intentionally  concealed  his  criminal 
record  is  relieved  of  the  consequences  of  his  fraud  by  the 
mere  circumstance  that  it  later  turns  out  (unknown  to 
him)  that  the  arrests  were  unlawful.  Quite  the  contrary, 
the  cases  all  hold  that  the  intentional  misstatement  of 
facts  properly  inquired  into  warrants  the  denial  of  natu- 
ralization, even  though  the  truth  itself,  if  revealed,  would 
not  have  required  denial.  The  materiality  of  the  conceal- 
ment lies  in  the  fact  that  it  blocks  further  inquiry,  not 
necessarily  on  a  showing  that  further  investigation  would 
have  yielded  adversely  effective  material  (see  Del  Guercio 
V.  Pupko,  160  F.  2d  799  (C.  A.  9,  1947);  United  States 
V.  Lumantes,  139  Fed.  Supp.  574  (N.  D.  Cal.,  1955), 
affd.  232  F.  2d  216  (C.  A.  9,  1956);  Corrado  v.  United 
States,  227  F.  2d  780  (C  A.  6,  1955),  cert,  den.,  351 
U.  S.  925;  United  States  v.  Genovese,  133  Fed.  Supp.  820 
(D.  N.  J.,  1955),  affd.  236  F.  2d  757  (C  A.  3,  1956), 
cert,  den.,  352  U.  S.  952). 
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III. 
No  Supreme  Court  Case  Has  Ever  Held  That  a  Natu- 
ralization Judgment  Is  Res  Judicata  and  This  De- 
fense Is  Not  Available  Regardless  of  Whether  the 
Grounds  for  Denaturalization  Are  Lack  of  an  Es- 
sential Qualification  for  Naturalization  or  That 
the  Naturalization  Was  Obtained  by  Concealment 
or  Misrepresentation. 

In  raising  the  question  of  res  judicata  of  the  naturali- 
zation decree,  appellant  makes  a  distinction  between  those 
cases  where  an  essential  requirement  for  naturalization  is 
lacking  and  the  court  therefore  lacked  jurisdiction  to  natu- 
ralize, and  a  case  where  there  was  a  concealment  or  mis- 
representation as  to  a  material  fact  which  might  not  of 
itself  have  been  an  essential  requirement  for  naturaliza- 
tion under  the  statutes. 

We  think  it  is  immaterial  in  which  category  the  case 
rests.  It  is  clear  that  the  Government  has  the  right  to  de- 
naturalize. This  argument  is  also  developed  in  some  de- 
tail under  Point  II  of  this  brief. 

Nor  is  there  any  validity  to  the  distinction  which  appel- 
lant makes  (App.  Br.  13)  that  under  the  new  Section 
340  ''the  Naturalization  decree  is  vulnerable  to  attach  upon 
fraud  grounds  only  for  what  has  traditionally  been  known 
as  extrinsic  fraud,  and  not  for  any  misstatement  occurring 
in  the  proceeding  itself." 

A  clearer  analysis  of  the  matter  is  contained  in  Judge 
Yankwich's  decision  in  United  States  v.  San  Title ^  132 
Fed.  Supp.  185,  a  case  similar  in  its  grounds  of  denaturali- 
zation to  the  present  one,  and  having  analogous  evidentiary 
matters. 

The  more  important  distinction  is  between  ( 1 )  the  natu- 
ralization granted  as  an  ex  parte  application,  where  the 
Immigration  Service  recommends  naturalization  and  the 
court  grants  it  without  any  adversary  court  proceeding, 
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or  the  presentation  of  evidence  by  either  side,  and  (2) 
the  case  where  the  Immigration  Service  recommends 
against  granting  naturalization  and  appears  before  the 
court  and  makes  a  showing  in  opposition  to  the  denaturali- 
zation and  on  a  contested  hearing  where  both  sides  pre- 
sent evidence  and  argument  and  the  court  decides  the 
matter.  In  the  latter  instance,  it  could  better  be  argued, 
a  contested  issue  of  fact  fully  explored  in  the  evidence  by 
both  sides  might  upon  the  finding  of  the  court  become  res 
judicata.    That  is  not  the  case  here. 

As  to  misrepresentation  as  to  "attachment  and  alle- 
giance" to  the  Constitution,  as  set  forth  by  the  outline 
of  the  oath  in  the  petition  for  naturalization  and  as 
contained  in  the  oath  taken  before  the  court  at  the  time 
of  naturalization,  and  as  to  the  question  of  good  moral 
character,  w^e  have  two  elements  which  under  the  statute, 
supra,  are  essential  requirements  before  the  court  has  juris- 
diction to  grant  the  naturalization.  Appellant's  brief  ap- 
pears to  concede  that  as  to  such  grounds  the  defense  of 
res  judicata  does  not  apply. 

In  addition,  in  the  present  case,  denaturalization  is 
sought  on  the  grounds  of  concealment  of  arrests  and  con- 
cealment of  membership  in  the  Communist  Party,  and  mis- 
representation as  to  these  two  items,  neither  of  which  is 
essential  to  qualify  for  naturalization,  but  both  of  which, 
if  concealed,  result  in  concealment  of  material  facts  which 
as  a  result  prevent  the  Immigration  Service  from  discov- 
ering matters  which  might  result  in  a  recommendation 
against  naturalization.  As  we  understand  appellant's  argu- 
ment then,  it  is  that  as  to  these  latter  two  grounds  for 
denaturalization,  as  contained  in  the  First  Cause  of  Action 
for  concealment  and  in  the  Second  Cause  of  Action  for 
misrepresentation,  the  appellant  contends  that  those  items 
were  made  res  judicata  by  the  naturalization  decree.  And 
appellant's  brief  (App.  Br.  12)  seems  to  infer  that  there 
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were  issues  here  which  were  "actually  litigated  or  subject 
to  litigation." 

It  is  clear  from  the  testimony  of  Calvin  Derringer,  the 
Immigration  Examiner  in  this  case,  that  the  failure  to 
disclose  prior  arrests  and  membership  and  officership  in 
the  Communist  Party  left  the  record  before  the  Immigra- 
tion Service  in  such  a  state  that  there  was  nothing  on  its 
face  to  require  any  further  investigation  [T.  R.  65,  66, 
82,  97],  and  the  recommendation  to  grant  naturalization 
was  made  without  knowledge  of  these  facts.  There  was 
therefore  no  contested  hearing  before  the  naturalization 
court  on  either  of  these  questions,  and,  in  fact,  no  issue 
was  ever  raised  as  to  them,  and  there  was  therefore  no 
finding  on  either  question  by  the  naturalizing  court  which 
could  remotely  be  reconsidered  res  judicata.  None  of  the 
cases  cited  by  appellant  so  holds. 

An  extensive  memorandum  on  this  point  was  presented 
to  the  District  Court,  and  for  the  convenience  of  this 
Court  we  here  set  out,  in  chronological  order  of  their  de- 
cisions, the  Supreme  Court  cases  decided  before  United 
States  V.  Bridges,  346  U.  S.  209,  the  lower  court  cases 
decided  after  the  Maney  case,  and  the  important  cases 
subsequent  to  the  Bridges  case,  and  thereafter  analyze 
them. 

Supreme  Court  Cases  Before  United  States  v. 
Bridges  : 

Johannesseii   v.    United    States,    225    U.    S.    227 

(1912); 
Luria  v.  United  States,  231  U.  S.  9  (1913)  ; 
United  States  v.  Ness,  245  U.  S.  319  (1917); 
United  States  v.  Ginsberg,  243  U.  S.  472  (1917); 
Tutun  V.  United  States,  270  U.  S.  568  (1926)  ; 
Maney  v.  United  States,  278  U.  S.  17  (1928); 
Schneiderman  v.    United  States,   320   U.    S.    118 

(1943); 
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Baumgartner   v.    United   States,    322   U.    S.    665 
(1944); 

Knamr  v.  United  States,  328  U.  S.  654  (1946). 

Lower   Court   Cases   Prior   to   Maney   v.   United 
States : 

United  States  v.  Mulvey,  232  Fed.  513  (C.  A.  2, 

1916); 
United  States  v.  Leles,  236  Fed.  784  (D.  C,  N.  D. 

Cal.,  1916) ; 
United  States  v.  Ovens,  13  F.  2d  376  (C.  A.  4, 

1926) ; 
United  States  v.  Pandit,  15  F.  2d  285   (C.  A.  9, 

1926) ; 
United  States  v.  Gokhale,  26  F.  2d  360  (C.  A.  2, 

1928) ; 
United  States  v.  Richmond,  17  F.  2d  28  (C.  A.  3, 

1927) ; 
United  States  v.  Srednik,  19  F.  2d  71    (C.  A.  3, 

1927) ; 
United  States  v.  AH,  20  F.  2d  998  (E.  D.  Mich., 

1927). 

Lower  Court  Cases  After  Maney: 

Turk]  V.  United  States,  31  F.  2d  696  (C.  A.  8, 

1929) ; 
United  States  v.  Bischof,  48  F.  2d  538  (C.  A.  2, 

1931); 
Sourino  v.  United  States,  86  F.  2d  209,  300  U.  S. 

661  (C  A.  5,  1936); 
United  States  v.  Anger,  26  F.  2d  114  (D.  C,  S.  D. 

N.  Y.,  1928) ; 
United  States  v.  Parisi,  24  Fed.  Supp.  414  (Md., 

1938) ; 
United  States  v.   Konev-itch,   67   Fed.    Supp.   215 

(D.  C,  M.  D.  Pa.,  1946). 


Bridges  Criminal  Case  and  Subsequent  Cases: 
United  States  v.  Bridges,  346  U.  S.  209; 
United  States  v.  Sweet  and  Charnowola,  106  Fed. 

Supp.  634  (E.  D.  Mich.,  1952),  109  Fed.  Supp. 

810  (E.  D.  Mich.,  1953),  both  affd.,  211  F.  2d 

118  (C  A.  6,  1954),  cert,  den.,  348  U.  S.  817; 
Accardo  v.  United  States,  208  F.  2d  632,  113  Fed. 

Supp.   783,   cert.   den.    (Oct.   Term,    1953— No. 

614); 
United  States  v.  Lurtig,  110  Fed.  Supp.  806  (S.  D. 

N.  Y.,  1953); 
United  States  v.  Cnfari,  120  Fed.  Supp.  941,  217 

F.  2d  404  (D.  C.  Mass.,  1954) ; 
Stacker  v.  United  States,  258  F.  2d  112,  cert,  den., 

358  U.  S.  907. 

Other  Cases  Since  1954  Which  Have  Considered 
THE  Question  of  Res  Judicata  Are: 

United  States  v.  Jerome,  115  Fed.  Supp.  818  (S.  D. 

N.  Y.,  1953) ; 
United  States  v.  Candela,  131  Fed.  Supp.  249  (S.  D. 

N.  Y.,  1954) ; 
United  States  v.  Bridges,  123  Fed.  Supp.  705  (N. 

D.  Cal.,  1954) ; 
United  States  v.  FisJter,  137  Fed.  Supp.  519  (N.  D. 

111.,  1955),  reversed  on  other  grounds,  258  F.  2d 

362  (C.  A.  7,  1958); 
United  States  v.  De  Lucia,  256  F.  2d  487  (C.  A.  7, 

1958),  cert,  den.,  358  U.  S.  836; 
United  States  v.  Chandler,  132  Fed.  Supp.  650  (D. 

Md.,  1955); 
United  States  v.  Polites,  127  Fed.  Supp.  768  (E.  D. 

Mich.,  1953). 
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The  Basic  Statute. 

A  statutory  basis  for  the  revocation  of  naturalization 
on  the  ground  of  illegal  or  fraudulent  procurement  was 
first  provided  in  Section  15,  Act  of  June  29,  1906  (34 
Stat.  601),  which  made  it  the  duty  of  the  United  States 
Attorneys,  upon  affidavit  showing  good  cause  therefor, 
to  institute  judicial  proceedings  in  any  court  having  juris- 
diction to  naturahze  aliens,  for  the  purpose  of  setting  aside 
and  cancelling  a  certificate  of  citizenship  on  the  ground 
of  fraudulent  or  illegal  procurement.  The  provisions  of 
Section  15  were  carried  over  without  material  change  to 
the  Nationality  Act  of  1940  (8  U.  S.  C.  (1946  Ed.)  738). 
Section  11  of  the  1906  Act,  also  carried  over  into  the 
1940  Act  (Op.  Cit.,  Sec.  734),  authorized  the  United 
States  to  appear  in  opposition  to  the  naturalization  of 
any  alien.  Similar  provisions  are  contained  in  8  U.  S.  C, 
Sees.  1451  and  1447(d)  of  the  1952  Act. 

Cases  Preceding  Supreme  Court  Decision  in  Bridges' 
Criminal  Case. 

A.     Supreme  Court  Cases. 

The  application  of  the  doctrine  of  res  judicata  in  a 
cancellation  case  was  first  discussed  in  the  Supreme 
Court  in  Johannessen  v.  United  States,  225  U,  S.  227 
(1912).  There,  the  Court  had  under  consideration  an 
action  under  Section  15  to  cancel  a  certificate  of  natural- 
ization, granted  by  a  State  court  long  prior  to  the  adop- 
tion of  the  1906  Act,  on  the  ground  that  the  certificate 
was  fraudulently  and  illegally  procured  in  that  the  cer- 
tificate was  based  on  the  perjured  testimony  of  two  wit- 
nesses that  Johannessen  had  resided  in  the  United  States 
for  the  period  prescribed  by  statute  as  a  condition  to 
naturalization.  The  court  stated  (pp.  238-239)  that  the 
foundation  of  the  doctrine  of  res  judicata,  or  estoppel  by 
judgment,  is  that  both  parties  have  had  their  day  in  court; 


that  uyicontested  naturalization  proceedings  were  in  the 
nature  of  ex  parte  proceedings;  and  that  grants  of  natural- 
ization were  Hke  pubhc  grants,  which  may  be  revoked 
for  fraud.  The  Court,  therefore,  refused  to  accord  the 
State  Court  judgment  conclusive  effect.*  The  opinion 
expressly  left  undecided  the  question  whether  the  contest 
by  the  Government  under  Section  11  of  a  naturalization 
would  render  the  naturalization  judgment  immune  from 
later  attack  under  Section  15  on  the  ground  that  the 
naturalization  was  illegally  procured. 

The  question  was  answered  in  the  negative  in  United 
States  V.  Ness,  245  U.  S.  319  (Nov.,  1917).  In  this  case, 
the  Government  prayed  for  the  cancellation  of  a  natural- 
ization certificate  on  the  ground  that  it  had  been  illegally 
procured  because  Ness  had  not  filed  a  certificate  of  ar- 
rival with  his  petition  for  naturalization  as  required  by 
law.  The  United  States,  through  a  chief  naturalization 
examiner,  had  appeared  in  opposition  to  the  grant  of 
naturalization  and  had  filed  a  motion  that  the  naturaliza- 
tion petition  be  dismissed  on  the  ground  of  the  failure  to 
file  the  certificate  of  arrival.  Although  Ness  admitted 
in  the  cancellation  action  his  failure  to  file  the  certificate, 
he  contended  that  the  issue  was  res  judicata.  The  Court, 
speaking  through  Mr.  Justice  Brandeis,  rejected  the  con- 
tention, stating  (p.  325,  ei  seq.)  : 

The  remedy  afforded  by  §15  for  setting  aside 
certificates  of  naturalization  is  broader  than  that 
afforded  in  equity,  independently  of  statute,  to  set 
aside  judgments.  United  States  v.  Throckmorton,  98 
U.  S.  61;  Kibbe  v.  Benson,  17  Wall.  624;  but  it  is 
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^The  Johanncsscn  case  was  affirmed  in  Luria  v.  United  States, 
231  U.  S.  9  (1913).  and  United  States  v.  Ginsberg,  243  U.  S.  472 
(1917).  In  Ginsberg,  the  Court,  after  a  mere  reference  to  Johan- 
nessen,  set  aside  a  naturalization,  which  had  been  granted  in  cham- 
bers, on  the  ground  that  the  applicable  statute  required  the  hearing 
to  be  in  open  court. 
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narrower  in  scope  than  the  protection  offered  under 
§11.  Opposition  to  the  granting  of  a  petition  for 
naturalization  may  prevail,  because  of  objections  to 
the  competency  or  weight  of  evidence  or  the  credi- 
bility of  v/itnesses,  or  mere  irregularities  in  proce- 
dure. A  decision  on  such  minor  questions,  at  least 
of  a  state  court  of  naturalization  is,  though  clearly 
erroneous,  conclusive  even  as  against  the  United 
States  if  it  entered  an  appearance  under  §11.  For 
Congress  did  not  see  fit  to  provide  for  a  direct  review 
by  writ  of  error  or  appeal.  But  where  fraud  or 
illegality  is  charged,  the  Act  affords,  under  §15,  a 
remedy  by  an  independent  suit  "in  any  court  having 
jurisdiction  to  naturalize  aliens  in  the  judicial  district 
in  which  the  naturalized  citizen  may  reside  at  the 
time  of  bringing  the  suit."  If  this  suit  is  brought  in 
the  federal  District  Court,  its  decision  will  also  be 
subject,  under  the  general  law,  to  review  by  the 
Circuit  Court  of  Appeals,  and,  on  certiorari,  by  this 
court.  Such  an  independent  suit  necessarily  involves 
considerable  delay  and  expense;  and  it  may  subject 
the  individual  to  great  hardship.  On  the  other  hand, 
a  contest  in  the  court  naturalization  is  usually  dis- 
posed of  expeditiously  and  with  little  expense.  The 
interest  of  all  concerned  is  advanced  by  encouraging 
the  presentation  of  known  objections  to  naturalization 
at  the  earliest  possible  stage  of  the  proceedings;  so 
that  the  petitioner  may,  if  the  defects  are  remediable, 
remove  them,  and  if  not,  may  adopt,  without  delay, 
such  course,  if  any,  as  will  ultimately  entitle  him  to 
citizenship.  It  would  have  defeated  this  purpose  to 
compel  the  United  States  to  refrain  from  presenting 
any  objection,  or  the  objection  of  illegality,  in  the 
court  of  naturalization,  unless  it  is  willing  to  accept 
the  dicision  of  that  court  as  final. 
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lt was  the  purpose  of  Congress,  by  providing  for 
appearances  under  §11,  to  aid  the  court  of  naturaliza- 
tion in  arriving  at  a  correct  decision  and  so  to  mini- 
mize the  necessity  for  independent  suits  under  §15. 
In  most  cases  this  assistance  could  be  given  best  by  an 
experienced  examiner  of  the  Bureau  of  Naturaliza- 
tion familiar  with  the  sources  of  information.  Sec- 
tion 11,  unlike  §15,  does  not  specifically  provide  that 
action  thereunder  shall  be  taken  by  the  United  States 
district  attorneys;  and  if  appearance  under  §11  on 
behalf  of  the  Government  should  be  held  to  create  an 
estoppel,  no  good  reason  appears  why  it  should  not 
arise,  equally  whether  the  appearance  is  by  the  duly 
authorized  examiner  or  by  the  United  States  attorney. 
But  in  our  opinion  §11  and  §15  were  designed  to 
afford  cumulative  protection  against  fraudulent  or 
illegal  naturalization.  The  decision  of  the  Circuit 
Court  of  Appeals  is  therefore  reversed. 

It  was  not  until  Tutun  v.  United  States,  270  U.  S.  568, 
578-580  (1926)  that  the  Supreme  Court  decided  that  a 
right  of  appeal  lay  from  a  judgment  of  a  district  court  in 
a  naturalization  proceeding.  Previously  there  had  been 
a  split  among  the  circuits  on  the  point.  That  the  Tatum 
decision  did  not  require  the  adoption  of  a  different  rule 
that  the  Court  had  previously  announced  on  the  res  judicata 
point  was  made  apparent  by  Maney  v.  United  States, 
278  U.  S.  17  (Oct.,  1928).  There,  the  question  was 
whether  a  naturalization  was  illegally  procured  in  that 
the  certificate  of  arrival  was  not  filed  with  the  petition 
for  naturalization  even  though  the  naturalization  court 
issued  a  nunc  pro  tunc  order  that  the  certificate  be  filed 
as  of  the  date  of  the  filing  of  the  petition.  The  grant  of 
the  petition  had  been  formally  opposed  by  the  Government. 
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The  Court  held  that  the  order  was  invahd.    In  the  course 
of  the  opinion,  Mr.  Justice  Holmes  stated  (pp.  22-23) : 

"We  are  of  the  opinion  that  the  Circuit  Court  of 
Appeals  was  right  in  holding  that  the  filing  with  the 
petition  of  the  certificate  of  arrival  was  a  condition 
attached  to  the  power  of  the  court.  Although  the 
proceedings  for  admission  are  not  judicial,  Tatum  v. 
United  States,  270  U.  S.  568,  they  are  not  for  the 
usual  purpose  of  vindicating  an  existing  right  but 
for  the  purpose  of  getting  granted  to  an  alien  rights 
that  do  not  yet  exist.  Hence  not  only  the  conditions 
attached  to  the  grant,  but  those  attached  to  the  power 
of  the  instrument  used  by  the  United  States  to  make 
the  grant  must  be  complied  with  strictly,  as  in  other 
instances  of  Government  gifts.  By  §4  of  the  Act 
an  alien  may  be  admitted  to  become  a  citizen  of 
the  United  States  in  the  manner  prescribed,  'and 
not  otherwise.'  And  by  the  same  section  the  certifi- 
cate from  the  Department  of  Labor  is  to  be  filed  'at 
the  time  of  filing  the  petition.'  (C,  §§372,  379.) 
The  form  provided  by  §27  (C,  §409)  alleges  that 
the  certificate  is  attached  to  and  made  a  part  of  the 
petition.  The  Regulations  of  the  Secretary  of  Labor 
embodied  our  interpretation  of  the  law,  and  would 
have  warned  the  petitioner  if  she  had  consulted  them. 
Rule  5,  Ed.  February  15,  1917;  Ed.  September  24, 
1920.  United  States  v.  Ness,  245  U.  S.  319,  323. 
It  already  has  been  decided  that  the  filing  of  the 
certificate  is  an  essential  prerequisite  to  a  valid  order 
of  naturalization.  United  States  v.  Ness,  supra,  and 
that  a  hearing  in  chambers  adjoining  the  Courtroom 
does  not  satisfy  the  requirement  of  a  hearing  in 
open  Court.  United  States  v.  Ginsberg,  243  U.  S. 
472. 

"As  the  certificate  of  citizenship  was  illegally  ob- 
tained, the  express  words  of  §15  authorize  this  pro- 
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ceeding  to  have  it  cancelled.  The  judgment  attached 
did  not  make  the  matter  res  judicata,  as  against  the 
statutory  provisions  for  review.  The  difference  be- 
tween this  and  ordinary  cases  already  has  been 
pointed  out  and  would  be  enough  to  warrant  a  special 
treatment  to  say  that  a  record  that  discloses  on  its  I 
face  that  the  judgment  transcends  the  power  of  the 
judge  may  be  declared  void  in  the  interest  of  the 
sovereign  who  gave  to  the  judge  whatever  power  he 
had." 

Until  Schneiderman  v.  United  States,  320  U.  S.  118 
(1943),  the  Government  had  prevailed  in  every  denatural-  i 
ization  case  that  reached  the  Supreme  Court.  There  the 
Court  reversed  the  trend.  For  present  purposes,  however, 
that  case  is  important  only  for  what  it  did  not  decide. 
The  Court  assumed  that  a  naturalization  decree  could  be 
reexamined  on  a  charge  that  it  was  illegally  procured 
because  the  finding  of  attachment  to  the  Constitution  was 
erroneous.  It  assumed  also  that  the  denaturalization 
statute  was  constitutional.  The  majority  did  not  attach 
any  significance  to  the  fact  of  appearance  or  lack  of  it  by 
the  Government  in  the  naturalization  proceedings.  After  . 
pointing  out  that  under  Section  11  of  the  1906  Act  the 
United  States  had  the  right  to  appear,  to  cross-examine, 
to  introduce  evidence  and  to  oppose  the  petition,  the  Court 
said  (p.  123)  : 

''The  record  before  us  does  not  reveal  the  circum- 
stances under  which  the  petitioner  was  naturalized 
except  that  it  took  place  in  open  court.  We  do  not 
know  whether  or  not  the  Government  exercised  its 
right  to  appear  and  appeal.  Whether  it  did  or  not, 
the  hard  fact  remains  that  we  are  here  re-examining 
a  judgment,  and  the  rights  solemnly  conferred  under 
it."     (Emphasis  ours.) 
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The  Court  seemingly  questioned  (p.  124,  fn.  3)  the 
analogy  drawn  in  the  Johannessen  case  between  a  natural- 
ization decree  and  a  public  grant  of  land  or  of  letters 
patent — "the  permissible  area  of  re-examination  is  dif- 
ferent in  the  two  situations."  The  Court  also  seemed  to 
question  the  power  of  Congress  to  re-examine  naturaliza- 
tion decrees  except  for  extrinsic  or  collateral  fraud.  Mr. 
Justice  Douglas,  in  a  concurring  opinion,  relied  prin- 
cipally on  the  rather  tenuous  assumption  that  the  statute 
had  made  the  finding  of  the  naturalization  court  the  cri- 
terion and  that  in  the  absence  of  fraud  the  finding  of  at- 
tachment could  not  be  disturbed.  Mr.  Justice  Rutledge 
also  questioned  the  power  to  attack  naturalization  judg- 
ments. The  dissenting  opinion  of  Chief  Justice  Stone 
charged  that  the  Court  had  not  followed  its  prior  decisions. 

In  Baumgartner  v.  United  States,  322  U.  S.  665  (1944), 
the  Court  had  under  review  a  judgment  affirming  a  district 
court  order  sustaining  a  petition  for  cancellation  of  a  nat- 
uralization on  the  grounds  of  fraud  and  illegality  in  that 
Baumgartner  did  not  intend  fully  to  renounce  his  alle- 
giance to  Germany  and  did  not  intend  to  support  the 
Constitution  and  Laws  of  the  United  States.  There, 
Baumgartner  argued  (Br.  p.  39)  that  a  naturalization 
decree  could  be  set  aside  only  on  the  ground  of  extrinsic 
fraud  or  errors  on  the  face  of  the  record.  In  the  ma- 
jority opinion,  Mr.  Justice  Frankfurter  said  (p.  672) 
that  "even  if  objective  falsity  as  against  perjurious  falsity 
of  the  oath  is  to  be  deemed  sufficient  under  §338(a)  of 
the  Nationality  Act  of  1940  to  revoke  an  admission  to 
citizenship,  it  is  our  view  that  the  evidence  does  not 
measure  up  to  the  standard  of  proof  which  must  be  ap- 
plied to  this  case."  But  the  Justice  went  on  to  say  (p. 
675)  that  "No  doubt  the  statutory  procedure  for  natural- 
ization (§334,  Nationality  Act  of  1940),  and  §338,  with 
which  we  are  here  concerned,  'were  designed  to  afford 
cumulative  protection  against  fraudulent  or  illegal  nat- 
uralization.' " 
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The  last  case  in  which  a  majority  of  the  Supreme  Court 
issued  an  opinion  on  the  its  judicata  point  is  Knauer  v. 
United  States,  328  U.  S.  654,  where  the  Court  sustained  a 
judgment  cancelHng  Knauer's  naturaHzation  on  the 
grounds  that  he  was  not  attached  to  the  principles  of  the 
Constitution  and  that  he  had  taken  a  false  oath  of  alle- 
giance.    The  Court  said  (pp.  670-671): 

UH:  >ic  ^  ^g  j^gg^  j^Ql-  consider  the  extent  to 
which  a  decree  of  naturalization  may  constitute  a 
final  determination  of  issues  of  fact,  the  establish- 
ment of  which  Congress  has  made  conditions  prece- 
dent to  naturalization.  *  *  *  [T]he  issue  of  fraud 
in  the  oath  cannot  become  res  judicata  in  the  decree 
sought  to  be  set  aside.  For  fraud  in  the  oath  was 
not  in  issue  in  the  proceedings  and  neither  was  ad- 
judicated nor  could  have  been  adjudicated." 

B.    Lower  Court  Cases. 

1.  Prior  to  United  States  v.  Maney,  278  U.  S.  17 
(1928). 

In  United  States  v.  Midvey,  232  Fed.  513  (C.  C.  A.  2, 
1916),  the  claim  was  made  that,  as  the  Government  was 
given  by  Section  11  of  the  Naturalization  Act  the  right 
to  appear  in  Naturalization  Proceedings  and  to  be  heard 
in  opposition,  it  is  bound  by  the  order  of  the  court  in 
granting  naturalization,  unless  it  sues  out  a  writ  of 
error.  No  writ  was  obtained.  Instead  the  Government 
filed  a  petition  in  the  District  Court  asking  for  the  can- 
cellation of  the  certificate.  The  petition  was  dismissed, 
an  appeal  was  taken  and  the  Court  reversed  with  in- 
structions to  issue  an  order  of  cancellation.  The  Circuit 
Court  of  Appeals  held  that  a  naturalization  proceeding 
is  not  adversary  in  its  nature,  citing  J ohannessen  v.  United 
States,  225  U.  S.  227.  It  also  held  that  the  appearance 
of  a  representative  of  the  Bureau  of  Naturalization  before 
the   District   Court   when   the   application    for   citizenship 
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was  granted  was  an  amicus  curiae  to  present  to  the  court 
such  facts  relative  to  the  personal  history  of  applicants  as 
the  Bureau's  investigations  may  have  disclosed.  The 
Court  also  stated  (p.  518) :  "The  order  admitting  the 
respondent  to  citizenship  recites  no  appearance  by  the 
Government  on  the  hearing,  no  minutes  of  the  testimony 
were  taken,  and  no  record  preserved.  Under  such  cir- 
cumstances we  do  not  thing  that  the  appearance  of  a 
representative  of  the  Bureau  .  .  .  is  to  be  regarded  as 
an  appearance  by  the  United  States  .  .  .  The  United 
States,  therefore,  is  not  so  bound  by  the  decree  that  it 
is  not  entitled  to  proceed  by  petition  to  cancel  the  cer- 
tificate so  used,"  In  a  dissent  one  judge  pointed  out  that 
Section  15  authorized  suits  only  for  fraud  and  illegality 
and  not  for  the  correction  of  error.  He  would  have  af- 
firmed on  the  ground  that  while  there  may  have  been  an 
erroneous  grant  it  was  not  illegal.  Further  he  found 
that  the  United  States  was  represented  at  the  hearing  and 
then  and  there  objected  to  the  granting  of  citizenship. 
In  United  States  v.  Ness,  supra  (245  U.  S.  219,  327,  fn. 
1),  the  Supreme  Court  referred  to  the  Mulvey  case  and 
said  that  in  view  of  the  language  of  Section  11  ("The 
United  States  shall  have  the  right  to  appear  .  .  .") 
the  facts  that  the  Bureau  representative  was  not  a  law 
officer  of  the  Government  was  not  of  importance. 

In  United  States  v.  Ovens,  13  F.  2d  376  (C.  C.  A.  4, 
1926),  the  Government  did  not  appeal  from  an  order  re- 
fusing to  cancel  a  certificate  of  naturalization  but  pro- 
ceeded under  Section  15  to  set  aside  the  certificate  on  the 
ground  of  illegal  procurement.  The  District  Court  dis- 
missed the  suit  on  the  theory  that  the  United  States  was 
estopped  by  the  judgment  of  the  State  Court  admitting 
defendant  to  citizenship.  In  reversing  the  Court  held 
that  that  Section  15  provided  a  new  remedy  which  is  in 
some  respects  broader  than  the  protection  afforded  the 
United  States  by  Section  11.  The  Court  also  specifically 
referred  to  Tutun  v.   United  States,  supra,  which   first 
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authoritatively  upheld  the  existence  of  appellate  jurisdic- 
tion in  naturalization  cases.  I 

In  United  States  v.  Pandit,  15  F.  2d  285  (C.  C.  A.  9,  , 
1926),  the  United  States  sought  cancellation  under  Section' 
15  of  a  naturalization  of  a  Hindu  on  the  ground  that  he 
was  racially  ineligible.  The  Ninth  Circuit  held  that  a 
naturalization  examiner's  objection  to  the  grant  of  citizen- 
ship on  that  ground  rendered  the  issue  res  judicata.  Al- 
though certiorari  was  denied  (273  U.  S.  759),  the  decision 
is  highly  questionable  as  a  precedent  since  it  made  no 
reference  to  Ness;  the  dissenting  circuit  judge  in  Maney 
relied  on  it  (Pandit)  21  F.  2d  28^  29;  and  it  was  unsuc- 
cessfully argued  in  the  Supreme  Court  in  opposition  to  the 
position  the  court  ultimately  adopted  there. 

Moreover,  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  in  United  States  v.  Gokhale,  26  F.  2d  360  (1928), 
found  no  merit  in  the  Pandit  decision.  In  the  GokJiale 
case  the  Court  assumed  that  the  United  States  had  in  fact 
the  opportunity  to  appear  in  opposition  and  was  repre- 
sented although  apparently  no  issue  of  fact  was  raised.  > 
Relying  on  United  States  v.  Ginsberg,  supra,  fn.  1,  and  > 
the  Ness  case,  supra,  the  Court  held  that  when  a  neces- 
sary prerequisite  to  naturahzation  was  missing  (Gokhale 
was  a  Hindu),  a  bill  under  Section  15  would  lie  as  a 
cumulative  remedy. 

Tutun  V.  United  States,  supra.^ 


^Certiorari  was  granted  in  the  Gokhale  case,  278  U.  S.  591.  and 
the  cause  was  later  remanded  with  directions  to  dismiss  the  com- 
plaint pursuant  to  stipulation  and  on  motion  of  the  Solicitor  Gen- 
eral, 278  U.  S.  622.  The  reasons  do  not  appear.  In  connection 
with  the  Hindu  cases  see  United  States  v.  Thind,  261  U.  S.  204, 
which  held,  in  1922,  that  a  high-caste  Hindu  could  not  become  a 
citizen  of  the  United  States. 
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In  United  States  v.  Richmond,  17  F.  2d  28  (C.  C.  A. 
!,  1927)  the  Government  did  not  appeal  from  an  order 
granting  a  certificate  of  naturalization  but  instead  insti- 
uted  an  independent  proceeding  to  cancel  the  certificate 
mder  Section  15.     There  were  no  after  discovered  facts. 

The  primary  question  involved  was  whether  the  certifi- 
:ate  was  "illegally  procured"  and  the  Court  concluded  that 
t  was  not,  within  the  meaning  of  Section  15,  but  was  an 
rregularity  in  procedure,  correctable  on  appeal,  emphasiz- 
ng  that  the  Government  was  present  at  the  naturalization 
learing.  This  conclusion  was  affirmed  by  the  Third  Cir- 
:uit  in  United  States  v.  Srednik,  19  F.  2d  71,  (1927). 
rhese  cases  adopt  the  reasoning  that  to  the  words  "pro- 
:ured"  and  "illegally  procured,"  coupled  in  Section  15  with 
fraud,  must  be  attributed  the  purpose  of  Congress  "to  use 
evidencing  a  positive,  affirmative  act  on  the  part  of  the 
procurer,  and  one  of  a  sinister  character."^  These  cases, 
[ike  Pandit,  are  doubtful  precedents  since  they  were  urged 
md  apparently  rejected  in  the  Supreme  Court  in  Maney. 

United  States  v.  Leles,  236  Fed.  784  (D.  C.  N.  D. 
Calif.,  1916),  involved  a  proceeding  under  Section  15  to 
:ancel  a  certificate  of  naturalization  both  on  the  ground 
3f  fraud  in  its  procurement,  in  that  the  defendant  was  not 
at  the  time  of  good  moral  character,  and  that  it  was  ille- 
g-ally  granted  for  failure  to  follow  the  proper  method  of 
proof.  An  agent  of  the  Naturalization  Bureau  was  pres- 
ent at  the  hearing  and  participated  in  the  interrogation  of 
witnesses  and  the  contention  was  made  that  the  proceed- 


^In  the  Richmond  case  the  only  irregularity  involved  was  that  the 
judge  left  the  courtroom  while  the  applicant  and  his  witnesses  made 
their  proof  before  the  clerk.  It  is  simple,  therefore,  to  square  this 
decision  with  the  Ness  doctrine.  In  Srednik  the  alleged  defect  was 
that  the  applicant  had  not  resided  in  the  United  States  during  the 
statutory  period  required. 
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ings  were   thus   made   adversary,   res  judicata  applying. 

The  Court  held,  however,  that  the  Government  was  not 

estopped  by   the  judgment   granting   the   certificate.     At 

page  788  the  court  said: 

''But  it  urged  that  in  the  Johannessen  case  the 
certificate  was  issued  under  the  old  statute,'^  and  the 
Court  expressly  refrained  from  determining  whether 
the  present  Act,  of  which  this  is  one,  are  to  be  re- 
garded as  equally  of  an  ex  parte  character  as  those 
under  the  old,  where  the  proceeding  was  had  without 
notice  to  the  Government.  The  reasoning  in  that  case, 
however,  would  seem  to  land  countenance  to  the  con- 
tention of  the  Government  that  the  mere  appearance 
at  the  hearing  of  the  agent  of  the  Naturalization  Bu- 
reau to  interrogate  the  witnesses,  without  filing  any 
pleading  making  specific  objection  to  the  granting  of 
a  certificate  or  putting  in  issue  any  of  the  averments 
of  the  petition,  cannot  have  the  effect  of  converting 
the  proceeding  from  an  ex  parte  to  an  adversary  one, 
in  a  sense  to  make  the  doctrine  of  res  judicata  apply. 

"Within  this  definition^  the  presence  of  an  agent 
of  the  Bureau  of  Naturalization,  a  mere  administra- 
tive officer,  should  not  be  regarded  as  an  'appear- 
ance' for  the  purpose  of  litigating  the  matter  in  a 
sense  to  make  it  an  adversary  proceeding.    The  agent 


■^Prior  to  the  Act  of  June  29,  1906,  there  was  no  comparable  pro- 
vision to  Section  15. 

Hn  Johannessen  the  court  at  page  238  held  that  "the  foundation 
of  the  doctrine  of  res  judicata,  or  estoppel  by  judgment,  is  that 
both  parties  have  had  their  day  in  court.  .  .  .  The  general  prin- 
ciple was  clearly  expressed  ...  in  Southern  Pacific  v.  United 
States,  168  U.  S.  1,  48  .  .  .  'that  a  right,  question,  or  fact 
distinctly  put  in  issue  and  directly  determined  by  a  court  of  com- 
petent jurisdiction,  as  a  ground  of  recovery,  cannot  be  disputed  in  a 
subsequent  suit  between  the  same  parties  or  their  privies.'  " 
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is  present,  and  is  usually  as  in  this  instance,  permitted 
to  interrogate  the  applicant  and  his  witnesses;  but 
aside  from  this,  the  proceeding  is  no  more  in  its  na- 
ture an  adversary  one  or  less  ex  parte  than  under 
the  old  Act.  The  Government  is  not  present  as  an 
adversary,  but  simply  for  the  purpose  of  supervision 
of  the  proceedings  through  the  medium  of  its  Natu- 
ralization Bureau.  What  the  effect  would  be  of  a 
formal  appearance  by  the  law  officers  of  the  Govern- 
ment, putting  in  issue  the  averments  of  the  petition 
and  calling  adverse  witnesses  in  support  thereof,  need 
not  be  determined."^ 

United  States  v.  AH,  20  F.  2d  998  (E.  D.  Mich.,  1927), 
is  important  particularly  because  it  refused  to  follow 
United  States  v.  Pandit,  supra.  There  the  Court,  in  an- 
other Hindu  case,  ruled  squarely  that  a  previous  decision 
of  the  Court  granting  a  certificate  is  not,  although  ren- 
dered in  a  legal  proceeding  between  the  same  parties,  res 
judicata,  citing  the  Ness  case  and  mentioning  that  Pandit 
had  not  taken  that  decision  into  consideration.^" 

2.  Lower  Court  Decisions  after  United  States  v. 
Maney,  278  U.  S.  17  (1928). 

The  bill  of  complaint  in  Turlej  v.  United  States,  31  F. 
2d  696  (C.  C.  A.  8,  1929),  sought  cancellation  on  the 
sole  ground  of  fraud  including  fraud  in  the  oath.^^     The 


^Accord:     United  States  v.  Albertini,  206  Fed.   133   (D.  Mont., 
1913). 

j  ^°The  opinion  in  the  AH  case  does  not  indicate  whether  the  Gov- 
i^^rnment  appeared  in  the  naturaHzation  court.  See  also  United  States 
Jy.  AH,  7  F.  2d  728,  holding  that  an  order  admitting  the  defendant 
to  citizenship  was  not  res  judicata. 

\  ^^The  complaint  seeking  revocation  alleged  prior  convictions  which 
:he  defendant  admitted  at  the  time  of  the  naturalization  hearing. 
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defense  was  res  judicata.  It  also  appears  that  a  Natu- 
ralization Examiner  challenged  Turlej's  qualifications  at 
the  time  the  certficate  was  granted.  The  lower  court  can-  | 
celled  the  certificate  and  the  judgment  was  affirmed.  The 
Circuit  Court  of  Appeals  remarked  that  "neither  can  the 
contention  be  sustained  that  his  admission  to  citizenship, 
with  the  facts  of  his  previous  infraction  of  the  law  before 
the  Court,  is  such  an  adjudication  as  to  bar  review.  The 
decisions  of  the  United  States  Supreme  Court  {Johan- 
nessen  and  Ginsberg)  are  complete  answers."  Further, 
the  Court  said  that  "It  is  not  within  the  power  of  the 
agencies  of  the  Government  to  make  the  grant  or  gift  of 
citizenship,  if  the  applicant  fails  to  meet  these  require- 
ments/' (Emphasis  supplied.)  It  should  be  noted,  how- 
ever, that  the  appellate  court  placed  the  revocation  on  the 
ground  of  fraud  and  not  illegal  procurement,  stating  at 
page  699: 

".  .  .  the  state  court  made  a  mistake  in  granting 
appellant  citizenship.  Appellant  did  not  possess  the 
requisite  qualifications,  and  the  court  was  so  advised. 
However,  the  court  was  induced  to  make  such  mis- 
take by  the  frankness  of  the  appellant  in  admitting 
his  offense,  and  his  avowal,  under  oath,  that  he 
was  then  attached  to  the  principles  of  the  Constitu- 
tion. The  facts,  however,  discredit  his  assertion.  He 
was  not  qualified  for  citizenship,  but  deceived  the 
court  into  believing  that  he  was.  Such  deceition  oper- 
ated as  a  fraud  upon  the  court,  and  this  deceition  and 
fraud  were  evidenced  by  his  subsequent,  as  well  as 
prior,  conduct." 

United  States  v,  Bischof,  48  F.  2d  538  (C.  C.  A.  2, 
1931),  involves  a  cancellation  for  lack  of  good  character. 
At  the  time  of  the  hearing  in  the  State  Court,  the  Govern- 
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ment  objected  to  the  granting  of  a  certificate  since  Bischof 
had  been  divorced  on  the  ground  of  adultery  and  was, 
therefore,  not  of  good  character.  It  was  also  conceded 
"that  all  the  facts  which  are  now  presented  to  the  Court 
were  presented  to  (the  State  Court)  at  the  time  of  the 
granting  of  naturalization."  The  lower  court  dismissed 
the  bill  for  want  of  equity  and  the  appellate  court  affirmed. 
The  Bischof  case  follows  the  reasoning  of  earlier  Third 
Circuit  cases  such  as,  United  States  v.  Srednik,  and  United 
States  V.  Richmond,  supra.  All  draw  a  line  between  juris- 
dictional prerequisites  such  as  lack  of  a  certificate  of  ar- 
rival (Ness  case)  and  mere  fact  finding.  They  purport  to 
find  some  basis  for  this  tenuous  distinction  in  dictum 
found  in  the  Ness  case  to  the  efifect  that  a  decision  on 
"minor"  questions  such  as  the  competency  or  weight  of 
the  evidence,  and  the  credibility  of  witnesses,  at  least  of 
a  state  court  of  naturalization,  is,  though  clearly  errone- 
ous, conclusive  even  as  against  the  United  States  if  it 
entered  an  appearance  under  Section  11.  These  cases,  at 
best,  are  of  questionable  value  and  take  unwarranted  liber- 
ties with  the  holding  in  the  Ness  case.^^ 

;  In  Sourino  v.  United  States,  86  F.  2d  209,  300  U.  S. 
i661  (C.  C.  A.  5,  1936)  appellant's  acquittal  in  a  criminal 
(prosecution  for  fraudulent  procurement  of  naturalization 
iwas  held  not  i^es  judicata  of  issue  whether  his  certificate 
!had  been  fraudulently  procured,  or  to  constitute  estoppel 
;by  judgment  in  a  subsequent  proceeding  for  cancellation 
•of  the  certificate.  The  Court  held  that  the  same  cause  of 
action  was  not  involved  especially  where  the  sole  issue  in 
the  criminal  case  was  the  bar  of  the  statute  of  limitations. 


I 

I  -^^In  cases  adopting  the  above  view  of  Ginsberg,  the  courts  review 
';he  facts  irrespective  of  the  claims  of  res  judicata.  See,  e.g.,  the 
Unger,  infra,  and  Gokhale  cases,  supra.  Bischof  was  urged  and 
rejected  in  the  Chomiak  case,  infra. 
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United  States  v.  Unger,  26  F.  2d  114  (D.  C.  S.  D.  N. 
Y.,  1928),  involved  a  suit  to  cancel  a  certificate  for  lack 
of  good  moral  character.  In  1924  the  Supreme  Court  of 
New  York  entered  a  decree  admitting  Unger  to  citizenship 
although  it  was  brought  to  the  Court's  attention  on  the 
final  hearing  that  a  decree  of  divorce  had  been  entered 
against  him  in  1923  on  the  ground  of  adultery.  The  United 
States  had  also  opposed  in  the  naturalization  proceedings 
the  granting  of  the  decree  of  citizenship.  The  defendant 
raised  the  issue  of  res  judicata.  The  Court  cancelled  the 
certificate  on  the  ground  that  a  necessary  qualification 
(good  moral  character)  must  in  fact  exist  and  that  if  it 
doesn't,  it  "conclusively"  follows  that  his  citizenship  was 
illegally  procured.  The  Court  adhered  to  the  principles 
laid  down  in  the  A''^?^^,  Tutiin,  Johannessen  and  Ginsberg 
cases,  supra.  In  the  latter,  the  Supreme  Court,  stated :  243 
U.  S.  472  and  475  : 

''No  alien  has  the  slightest  right  to  naturalization 
unless  all  stautory  requirements  are  complied  with; 
and  every  certificate  of  citizenship  must  be  treated 
as  granted  upon  condition  that  the  Government  may 
challenge  it  as  provided  in  Section  15  and  demand  its 
cancellation  unless  issued  in  accordance  with  such  re- 
quirements. If  procured  when  prescribed  qualifica- 
tions have  no  existence  in  fact  it  is  illegally  procured; 
a  manifest  mistake  by  the  judge  cannot  supply  these 
nor  render  their  existence  nonessential." 

In  United  States  v.  Parisi,  24  Fed.  Supp.  414  (Md), 
1938,  a  certificate  was  cancelled  for  misrepresentation  as 
to  the  basic  stautory  conditions  with  respect  to  lawful 
entry  and  residence  although  not  made  fraudulently.  No 
opposition  was  offered  by  the  Government  to  the  naturali- 
zation order  although  there  is  some  indication  that  it  must 
have  been  apparent  to  custom  officials  that  he  was  not  en- 
titled to  enter  the  country. 
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In  United  States  v.  Konevitch,  67  Fed.  Supp.  414  (D. 
Md.)  it  was  held  that  the  fact  the  Immigration  Service 
may  have  known  of  an  appHcant's  lack  of  good  moral 
character  was  irrelevant  since  illegal  procurement  in  addi- 
tion to  fraud  was  charged. 

For  other  cases  bearing  on  the  question  of  res  judicata 
see: 

United  States  v.  Doola,  177  Fed.  101  (C.  C.  A.  5) ; 
United  States  v.  Holtz,  54  Fed.  Supp.  63  (N.  D. 

Calif.)  rev.  suh  nom; 
Bechtel  v.  United  States,  176  F.  2d  741  (C.  A.  9) ; 
United   States   v.    Schenier,    55    Fed.    Supp.    243 

(Ore.),  rev.  on  other  grounds,  suh  nom.  Schenier 

V.  United  States,  150  F.  2d  535  (C.  A.  9) ; 
United  States  v.  Brass,  37  Fed.  Supp.  698  (E.  D. 

N.  Y.); 
United  States  v.  Korner,  56  Fed.  Supp.  242  (S.  D. 

Calif.); 
United  States  v.  Kusche,  56  Fed.  Supp.  201  (S.  D. 
'  Calif.). 

The  Bridges  Criminal  Case  and  Subsequent  Opinions. 

I  In  the  Bridges  criminal  case,  346  U.  S.  209,  two  ques- 
tions were  presented:  Whether  the  prosecution  was  barred 
•(1)  by  the  statute  of  limitations,  or  (2)  by  the  principles 
iof  res  judicata,  estoppel,  or  due  process.  The  majority 
idisposed  of  the  case  on  the  first  ground,  without  consider- 
ing the  second  question.  However,  the  minority  (consist- 
ing of  the  Late  Chief  Justice  Vinson  and  Justices  Reed 
and  Minton)  said  (pp.  233-234)  : 

"We  therefore  would  affirm  the  judgment  below  as 
to  Count  I.  Petitioners  have  also  contended  here  that 
the  conviction  is  barred  because  the  principles  of  res 
judicata  or  collateral  estoppel  require  us  to  hold  that 
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Bridges'  nonmembership  during  the  crucial  period  has 
been  judicially  determined.  They  point  to  the  Landis 
proceedings  of  1938,  referred  to  in  Bridges  v.  Wixon, 
326  U.  S.  135,  138,  this  Court's  decision  in  that 
case,  and  the  naturalization  proceedings  themselves  of 
1945.  None  of  these,  though,  are  res  judicata  since 
this  is  a  criminal  cause.  Nor  can  collateral  estoppel 
be  invoked.  There  has  been  no  court  holding  that 
Bridges  has  not  been  a  Communist.  The  Landis 
determination  of  the  membership  was  not  a  judicial 
one.  Pearson  v.  Williams,  202  U.  S.  281.  In  Bridges 
V.  Wixon,  supra,  no  holding  on  the  factual  question 
of  membership  was  reached.  And  the  naturalization 
proceedings  did  not  determine  nonmembership  be- 
cause Bridges  could  legally  have  been  granted  citizen- 
ship even  had  he  been  found  by  the  Court  to  have 
been  a  member  of  the  Communist  Party.  See  8  U.S.C. 
(1946  ed.)  sections  705,  707,  which  merely  prohibited 
grant  of  naturalization  to  members  of  organizations 
advocating  the  overthrow  of  the  government,  or  to 
those  not  attached  to  the  Constitution.  This  has  been 
changed.  8  U.  S.  C.  section  1424(a)  (2).  There  is 
no  necessary  identity  in  law  between  Communist 
Party  members  and  such  persons.  See :  Schneider- 
mann  v.  United  States,  320  U.  S.  118;  Cf.  Carlson 
V.  Landon,  342  U.  S.  524,  536,  n.  22." 

In  the  recent  Sixth  Circuit  denaturalization  appeals  in 
the  Sweet,  Chomiak  and  Charnozvola  cases,  the  defense  of 
res  judicata  was  raised.  The  Court  of  Appeals  did  not 
specifically  refer  to  the  contention,  but  it  must  be  assumed 
that  the  contention  was  rejected,  for  the  Court  said: 

"We  have  given  due  consideration  to  the  excellent 
oral  argument  and  well-prepared  briefs  of  the  astute 
attorney  for  the  three  appellants  which  present  from 
his  viewpoint,  as  strong  as  could  be  stated,  alleged 
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reasons  for  reversal  of  the  three  separate  judgments 
of  the  several  district  judges,  but  we  are  of  the  opin- 
ion that  no  error  has  been  shown  to  inhere  in  the 
judgments." 

Incident  to  the  petition  for  certiorari  in  Settimo  Accardo 
V.  United  States  (Oct.  Term  1953,  No.  614)  to  review 
the  judgment  of  the  Third  Circuit  (per  curiam  opinion, 
208  F.  2d  632)  sustaining  the  denaturalization  of  Accardo 
(113  Fed.  Supp.  7S3),  the  issue  of  res  judicata  was  again 
raised,  and  certiorari  was  denied.  In  that  case,  the  com- 
plaint charged  that  the  denaturalization  was  fraudulently 
and  illegally  obtained  in  that  Accardo  had  failed  to  dis- 
close a  number  of  difficulties  with  the  law.  The  district 
court  judge  stated  with  respect  to  the  case  (113  Fed.  Supp. 
at  p.  785): 

"*  *  *  Defendant  further  claims  this  convic- 
tion was  known  to  the  authorities  when  he  entered 
this  country  the  second  time,  at  Montreal,  several 
years  earlier  than  his  naturalization.  But  this  infor- 
mation was  never  known  to  the  Naturalization 
authorities,  but  only  to  the  Department  of  State, 
which  issued  his  visa,  and  to  an  entirely  separate 
branch  of  the  Immigration  Office,  having  nothing  to 
do  with  naturalization.  The  Naturalization  authori- 
ties cannot  be  charged  with  notice  of  what  they  did 
not,  in  fact,  know  when  this  fact  was  known  only  to 
such  widely  different  branches  of  the  Government. 
United  States  v.  Riggins,  9  Cir.,  1933,  65  F.  2d  750; 
United  States  v.  Depew,  10  Cir.,  1938,  100  F.  2d  725; 
Halverson  v.  United  States,  7  Cir.,  1941,  121  F.  2d 
I         420." 

I  Defendant  further  claims  that,  since  all  the  above  arrest 
land  conviction  data  was  known  to  the  United  States  Pro- 
bation Office,   the   United    States    Naturalization   officials 


should  be  charged  with  notice  of  same,  even  though  they 
did  not  know  it  in  fact.  This  is  on  the  tenuous  theory  that 
defendant's  mere  mention  during  the  naturaHzation  pro- 
ceedings of  the  fact  tht  he  had  been  put  on  probation  for 
an  entirely  different  crime,  put  the  Naturalization  officials 
on  notice  of  everything  which  all  the  files  of  the  United 
States  Probation  Office,  not  the  Naturalization  Office,  con- 
tained. If  this  contention  were  correct,  then,  since  the 
Probation  Office  is  an  arm  of  this  Court,  this  Court,  which 
naturalized  defendant,  would,  a  fortiori,  not  have  been  at 
all  misled  by  defendant's  failure  to  disclose  any  arrest  or 
conviction  w^hich  appeared  in  its  probation  records.  In 
short,  when  questioned  as  to  his  record,  defendant  need 
have  disclosed  nothing.     This  argument  answers  itself. 

All  the  above,  save  the  1926  and  1940  records  not  relied 
on  by  plaintiff,  go  to  the  question  of  defendant's  fraud  as 
grounds  for  the  revocation  of  his  naturalization.  Thus 
we  find  that  the  Naturalization  court  had  before  it,  not  a 
man  who  had  but  a  single  conviction,  and  another  arrest, 
as  it  supposed,  but  a  man  who  had  frequently  been  in 
trouble  with  the  authorities  over  the  course  of  some  fifteen 
years  prior  to  the  time  of  his  naturalization.  It  was  de- 
fendant's duty  to  disclose  an  arrest,  as  well  as  a  conviction, 
in  order  that  the  Government  might  investigate  before 
granting  the  decree.  Gaglione  v.  United  States,  1  Cir., 
1929,  35  F.  2d  496;  in  re  Paoli,  D.  C.  Cal.  1943,  49  Fed. 
Supp.  128.  That  defendant's  wilful  failure  to  disclose 
this  situation  to  the  authorities  had  a  material  eflfect  upon 
the  action  of  the  Naturalization  officials  and  the  Court  in 
its  decision  to  grant  the  decree,  is  undoubted.  Particularly 
is  this  the  case,  since  even  the  limited  disclosures  of  the 
defendant  were  not  passed  on  by  the  immigration  officials, 
even  tentatively,  but  referred  to  the  Court  for  its  own 
decision  thereon. 
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Summation  of  Argument. 

There  is  no  Supreme  Court  Case  which  holds  that  the 
doctrine  of  res  judicata  appHes  to  denaturalization  judg- 
ments, the  strongest  language  to  indicate  that  it  does 
being  the  dictum  in  Schneiderman.  And,  in  general,  the 
lower  courts  have  refrained  from  applying  the  doctrine  to 
such  judgments.  It  is  true,  as  has  been  showri^  that  the 
Ninth  Circuit  in  Pandit,  the  Second  Circuit  in  Bischof, 
and  the  Third  Circuit  in  Richmond  and  Srednik  applied  to 
the  doctrine.  All  but  Bischof  can  be  explained  away  by 
the  fact  that  they  were  rejected  by  the  Supreme  Court 
decision  in  Maney  and  take  unwarranted  conclusions  from 
the  dictum  in  Ness.  Bischof  can  be  distinguished  in  that 
there  was  no  specific  objection  raised  to  Bridges'  naturali- 
zation, and  it  may  be  noted  that  Bischof  was  predicated 
on  the  theory  that  a  mere  irregularity,  as  distinguished 
from  statutory  illegality,  was  involved. 

The  dictum  in  Schneiderman  is  more  than  off-set  by 
the  strong  language  in  the  dissent  in  Bridges. 

Finally,  Section  338  of  the  1940  Act  and  1451  of  the 
1952  Act  presuppose  that,  in  addition  to  objecting  to  natu- 
ralization during  the  naturalization  proceedings,  the 
United  States  shall  have  the  right  to  institute  revocation 
proceedings. 

A  recent  case  is  United  States  v.  Cufari  (D.  C.  Mass. 
:  1954)  120  Fed.  Supp.  941,  reversed  on  other  grounds  217 
;  F.  2d  404,  where  the  court  held  that  the  order  admitting 
I  alien  to  citizenship  is  not  res  judicata. 

I     And  in  Stacher  v.  United  States,  supra,  this  Court's  de- 

jcision  affirming  denaturalization,  noted  that   the   defense 

of  res  judicata  had  been  raised  in  the  district  court,  in  a 

icase  where  denaturalization  was  granted  for  concealment 
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of  prior  arrests,  and  certiorari  was  denied  by  the  Supreme 
Court. 

Quotations  from  the  restatement  of  judgments  (Appel- 
lant's Br.  17)  are  not  helpful  on  the  question,  because 
there  the  judgment  referred  to  is  obviously  after  a  con- 
tested trial  of  the  issues,  whereas,  the  vital  distinction  in  a 
naturalization  proceeding  is  that,  unless  something  arises 
which  provokes  a  recommendation  of  the  Immigration 
Service  against  granting  the  naturalization,  it  is  never  a 
contested  trial  in  the  usual  understood  sense,  but  it  is  rather 
an  ex  parte  application  for  the  grant  of  a  privilege  upon 
qualification  for  that  privilege.  And  in  the  application 
the  duty  rests  upon  the  applicant  to  make  a  full  disclosure 
and,  in  particular,  where  questions  are  asked  about  a  par- 
ticular subject,  to  truthfully  disclose  and  answer,  and  not 
to  secure  the  privilege  of  naturalization  by  devious  and 
false  means. 

To  say  that  the  statement  from  the  restatement  of  judg- 
ments that  "A  judgment  obtained  merely  by  false  or  per- 
jured testimony,  or  the  production  of  false  documents  or 
even  by  conspiracy  between  the  prevailing  party  and  wit- 
nesses, is  not  open  to  later  attack"  (Appellant's  Br.  17), 
applies  to  a  case  of  an  application  for  naturalization,  is  to 
invite  applicants  for  naturalization,  by  fair  means  or  foul, 
to  conceal  from  the  Immigration  authorities  any  adverse 
material  so  long  as  it  does  not  bear  directly  on  a  "jurisdic- 
tional" fact. 
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Conclusion. 

It  is  respectfully  submitted  that  the  Findings,  Conclu- 
sions and  Judgment  of  the  District  Court  denaturalizing 
the  appellant  should  be  affirmed. 

Laughlin  E.  Waters, 

United  States  Attorney, 

Richard  A.  Lavine, 

Assistant  U.  S.  Attorney. 
Chief  of  Civil  Division, 

Arline  Martin, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee. 
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;^ernment's  Exhibit  2-A  and  2-B  in  Evidence,  Being 
Application  for  a  Certificate  of  Arrival  and  Pre- 
liminary Form  for  Petition  for  Naturalization. 
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Laughlin  E.  Waters 
United  States  Attorney 
Max  F.  Detitz 
Assistant  U.S.  Attorney 
Chief  of  Civil  Division 
Arline  Martin 
Assistant  U.S.  Attorney 

600  Federal  Building 

Los  Angeles  12,  California 

Telephone:    Madison  5-7411 
Attorneys  for  Plaintiff 

United  States  District  Court,  Southern  District  of  Cali- 
fornia, Central  Division. 

United  States  of  America,  Plaintiff,  v.  Peter  Chaunt, 
also  known  as  Ladislans  Leitner,  also  known  as  Leslie 
Bela  Leitner,  Defendant.     Civil  15907-WM. 

Second  Amended  Complaint  to  Set  Aside  and  Cancel 

Naturalization 

Plaintiff,  United  States  of  America,  complains  of  de- 
fendant and  for  causes  of  action  alleges  that: 

First  Cause  of  Action 
(Concealment  of  Material  Facts) 

I 

The  plaintiff  is  a  corporate  sovereign,  and  this  action 
is  brought  pursuant  to  the  direction  of  the  Attorney  Gen- 
eral of  the  United  States  and  under  the  provisions  of  Sec- 
tion 340(a)  of  the  Immigration  and  Nationality  Act  of 
1952  (Public  Law  No.  414;  82nd  Congress),  (8  U.S.C.A., 
Section  1451(a)], 
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II 

The  last  known  residence  of  the  defendant  is  310  M 
Washington  Drive,   Los  Angeles,  CaHfornia,  within  th 
Southern   District   of   California,   Central   Division,   ani 
within  the  jurisdiction  of  this  Court. 

Ill 

On  or  about  June  27,  1940,  the  defendant,  Peter  Chaunt 
also  known  as  Ladislans  Leitner,  and  also  known  as  Leslie 
Bela  Leitner,  who  was  then  an  alien  and  a  native  of  Hun- 
gary, filed  a  Petition  for  Naturalization  in  the  United 
States  District  Court  for  the  Eastern  District  of  New 
York. 

IV 

On  or  about  November  28,  1940,  the  aforesaid  petition 
was  granted  by  said  Court,  and  on  said  date  Certificate  of 
Naturalization  No.  4785200  was  issued  to  the  defendant. 

V 

The  Order  admitting  defendant  to  citizenship,  and  said 
Certificate  of   Naturalization,   issued  as   aforesaid,   were 

[AM]     intentional 
procured  by  the  defendant  from  said  Court  by   a  conceal- 
ment of  material  facts,  in  that  defendant,  in  the  proceed- 

[AM]  intentionally 
ings  which  led  to  his  naturalization,  ^  concealed  the  fol- 
lowing material  facts :  ( 1 )  That  prior  to  and  at  the  time 
of  filing  said  Petition  for  naturalization  and  at  the  time 
of  his  naturalization,  defendant  was  an  active  member  and 
officer  of  the  Communist  Party  of  the  United  States  and 
had  been  since  on  or  about  the  year  1926;  (2)  that  prior 
to  said  naturalization  the  defendant  had  been  arrested  and 
charged  with  violation  of  the  city  ordinances  of  the  City 
of  New  Haven,  Connecticut  as  follows:  (a)  On  or  about 
July  30,  1929,  defendant  was  arrested  on  the  charge  that 
"at  said  city  and  town  of  New  Haven,  Peter  Chaunt,  of 
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the  said  city  and  town  of  New  Haven,  did  then  and  there 
distribute  in  a  pubHc  street,  to  wit:  Ashmun  Street,  cer- 
tain hand-bills  against  the  peace  of  the  State,  of  evil  exam- 
ple, and  contrary  to  the  ordinance  in  such  case  made  and 
provided.  Ord.  729  Disposition,  "Plea — not  guilty — Dis- 
charged"; (b)  On  or  about  December  21,  1929,  defend- 
ant was  arrested  on  the  charge  that  "at  said  city  and  town 
of  New  Haven,  Peter  Chaunt,  temporarily  of  said  city 
and  town,  did  make  an  oration,  harrangue,  or  other  public 
demonstration  in  New  Haven  Green,  outside  of  the 
churches.  Pages  609  Charter  and  Ordinances"  Disposi- 
tion, "Demurrer  filed  12-27-29.  Demurrer  overruled — 
Whitaker  12-27-28,  plea— not  guilty.  Found  J.S.";  (d)  On 
or  about  April  7,  1930,  defendant  was  arrested  and 
charged  in  the  Criminal  Court  of  Common  Please,  New 
Haven,  Connecticut,  as  follows :  "Edwin  S.  Pickett,  Prose- 
cuting Attorney  of  the  Criminal  Court  of  Common  Pleas 
of  New  Haven  County,  now  here  in  Court,  information 
makes  that  at  the  town  of  New  Haven,  within  the  County 
of  New  Haven,  on  the  11th  day  of  March,  1930,  Peter 
Chaunt  of  New  Haven,  with  force  and  arms,  did  then  and 
there  disturb  and  break  the  peace  by  tumultuous  and  of- 
fensive carriage,  noise  and  behavior,  against  the  peace,  of 
evil  example,  and  contrary  to  the  statute  in  such  case  made 
and  provided;  whereupon  the  attorney  prays  the  advice  of 
this  Honorable  Court  in  the  premises";  that  defendant 
pleaded  not  guilty  on  April  7,  1930,  and  disposition  was 
"nolled"  April  7,  1930";  (c)  That  on  the  11th  day  of 
March,  1930,  defendant  was  arrested  and  charged  at  said 
city  and  town  of  New  Haven  that  he  "did  commit,  violate, 
Peter  Chaunt,  general  breach  of  peace";  "plea  N.G.,  find- 
ing G,  ordered  to  be  imprisoned  in  New  Haven  County 
Jail  and/or  to  pay  fine  of  $25.00  to  stand  committed  until 
judgment  satisfied.     Appealed";  (3)  that  during  the  five 


years  immediately  preceding  the  date  of  defendant's  peti- 
tion for  naturalization  defendant  was  not  and  did  not  be- 
have as  a  person  of  good  moral  character  by  reason  among 
other  facts  of  the  facts  as  herein  alleged  and  the  conceal- 
ment thereof,  as  herein  alleged,  in  violation  of  the  fourth 
subdivision  of  Section  4  of  said  Naturalization  Act  of 
1906,  as  amended. 

VI 
The  facts  so  concealed,  as  alleged  in  paragraph  V  hereof, 
are  material  for  the  reason  that  they  violate  the  require- 
ments for  naturalization  as  provided  by  the  Nationality 
Act  of  1906,  as  amended,  and  for  the  further  reason  that 
as  a  result  of  said  concealment,  the  Immigration  and  Nat- 
uralization Service  and  the  Court  did  not  make  a  further 
investigation  as  to  the  nature  and  principles  of  the  Com- 
munist Party  of  which  defendant  was  a  member,  and  did 
not  make  a  full  and  proper  investigation  as  to  whether  or 
not  defendant  suscribed  to  the  principles  of  the  Communist 
Party  or  whether  defendant  was  or  had  behaved  as  a  per- 
son attached  to  the  principles  of  the  Constitution  of  the 
United  States  and  well  disposed  to  the  good  order  and  hap- 
piness of  the  United  States,  or  whether  or  not  defendant 
could  in  open  court  take  oath  of  allegiance  to  the  United 
States  without  any  mental  reservation  or  purpose  of  eva- 
sion, as  required  by  Section  4,  subdivisions  3,  of  the  Na- 
tionality Act  of  1906,  as  amended,  and  by  Rule  8(c)  of 
the  Rules  and  Regulations  of  the  Immigration  and  Nat- 
uralization Service,  and,  as  a  result  of  said  concealment, 
said  Immigration  and  Naturalization  Service  did  not  make 
a  full  and  proper  investigation  as  to  whether  defendant 
had  all  of  the  qualifications  for  citizenship  required  by  the 
Nationality  Act  or  1906,  as  amended,  and,  as  a  result 
thereof,  said  Immigration  and  Naturalization  Service 
made  a  recommendation  to  the  Court  that  said  Petition 
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for  Naturalization  be  granted,  and  said  Court  granted  said 
Petition  for  Naturalization. 

VII 
Before  the  filing  of  this  Amended  Complaint,  an  affi- 
davit was  executed  by  Maurice  A,  Roberts,  an  attorney  of 
the  Immigration  and  Naturalization  Service,  United  States 
Department  of  Justice,  showing  good  and  sufficient  cause 
for  the  institution  of  this  proceeding  under,  and  as  re- 
quired by,  the  provisions  of  Section  340(a)  of  the  Immi- 
gration and  Nationality  Act  of  1952  (8  U.S.C.A.,  Section 
1451(a),  to  set  aside  and  cancel  the  naturalization  of  said 
defendant,  Peter  Chaunt,  as  having  been  procured  by  con- 
cealment of  material  facts  and  by  willful  misrepresenta- 
tion, which  affidavit  is  attached  hereto,  marked  Exhibit 
"A"  and  made  a  part  hereof,  the  same  as  though  set  forth 
at  length  herein. 

Second  Cause  of  Action 
(Willful  Misrepresentation) 
I 
Plaintiff  repeats  and  realleges  as  a  part  of  this  cause  of 
action  each  and  all  of  the  allegations  contained  in  para- 
graphs I,  II,  III,  IV  and  VII  of  the  First  Cause  of  Action, 
and  makes  them  a  part  hereof  as  though  set  forth  at  this 
point. 

II 
Said  order  admitting  defendant  to  citizenship  and  said 
Certificate  of  Naturalization  were  procured  by  defendant 
by  willful  misrepresentation  in  that  defendant  in  the  pro- 
ceedings which  lead  to  his  naturalization  (1)  intentionally 
and  falsely  represented  that  the  only  organization  to  which 
he  belonged  was  the  "Fraternal  Benefit  Society  of  Inter- 
national Workers  Order,"  and  no  others,  and  in  answer 
to  an  oral  question  propounded  by  Reuben  E.  Wilson,  Nat- 


uralization  Examiner,  as  follows:  "Have  you  ever  be- 
longed to  any  Communist,  Nazi  or  Fascist  organization," 
defendant  intentionally  and  falsely  answered  **No," 
whereas,  in  truth  and  in  fact,  the  defendant,  from  on  or 
about  the  year  1926,  had  been  an  active  member  and  offi- 
cer of  the  Communist  Party  of  the  United  States;  (2)  in- 
tentionally and  falsely  represented  that  during  the  five 
years  immediately  preceeding  the  date  of  his  Petition  for 
Naturalization  defendant  was,  and  behaved  as,  a  person 
attached  to  the  principles  of  the  Constitution  of  the  United 
States  and  well  disposed  to  the  good  order  and  happiness 
of  the  United  States,  and  intentionally  and  falsely  repre- 
sented that  it  was  the  defendant's  intention  to  renounce  ab- 
solutely and  forever  all  allegiance  and  fidelity  to  any  for- 
eign prince,  potentate,  estate  or  sovereignty,  and  that  it 
was  his  intention  to  bear  true  faith  and  allegiance  to  the 
United  States  of  America  and  to  support  and  defend  the 
Constitution  and  laws  of  the  United  States  of  America 
against  all  enemies,  foreign  and  domestic,  whereas,  in 
truth  and  in  fact,  by  reason  of  defendant's  membership 
in,  and  his  knowledge  of  the  nature  and  principles  of  the 
Communist  Party,  the  defendant  was  not  and  had  not  be- 
haved as  a  person  attached  to  the  principles  of  the  Con- 
stitution of  the  United  States  or  well  disposed  to  the  good 
order  and  happiness  of  the  United  States,  and  it  was  not 
defendant's  intention  to  renounce  absolutely  and  forever 
all  allegiance  and  fidelity  to  any  foreign  prince,  potentate, 
state  or  sovereignty,  and  it  was  not  his  intention  to  bear 
true  faith  and  allegiance  to  the  United  States  of  America 
or  to  support  or  defend  the  Constitution  and  laws  of  the 
United  States  of  America  against  all  enemies,  foreign  and 
domestic;  (3)  intentionally  and  falsely  represented  that 
prior  to  said  naturalization  he  had  never  been  arrested 
or  charged  with  violation  of  any  law  of  the  United  States 
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or  state  or  any  city  ordinance  or  traffic  regulation,  whereas 
in  truth  and  in  fact  defendant  had  been  arrested  and 
charged  with  violation  of  the  city  ordinances  of  the  City 
of  New  Haven,  Connecticut,  as  follows:  (a)  On  or  about 
July  30,  1929,  defendant  was  arrested  on  the  charge  that 
"at  said  city  and  town  of  New  Haven,  Peter  Chaunt, 
of  the  said  city  and  town  of  New  Haven,  did  then  and 
there  distribute  in  a  public  street,  to  wit:  Ashmun  Street, 
certain  hand-bills  against  the  peace  of  the  State,  of  evil 
example,  and  contrary  to  the  ordinance  in  such  case  made 
and  provided.  Ord.  729,  Disposition,  "Plea — not  guilty — 
Discharged";  (b)  On  or  about  December  21,  1929,  de- 
fendant w^as  arrested  on  the  charge  that  "at  said  city  and 
town  of  New  Haven,  Peter  Chaunt,  temporarily  of  said 
city  and  town  did  make  an  oration,  harrangue,  or  other 
public  demonstration  in  New  Haven  Green,  outside  of  the 
churches.  Pages  609  Charter  and  Ordinances"  Disposi- 
tion, "Demurrer  filed  2-27-29.  Demurrer  overruled — 
Whitaker  12-27-28,  plea— not  guilty,  Found  J.S."  (c)  On 
or  about  April  7,  1930,  defendant  was  arrested  and 
charged  in  ihe  Criminal  Court  of  Common  Pleas,  New 
Haven  Connecticut,  as  follows :  "Edwin  S.  Pickett,  Prose- 
cuting Attorney  of  the  Criminal  Court  of  Common  Pleas 
of  New  Haven,  County,  now  here  in  Court,  information 
makes  that  at  the  town  of  New  Haven,  within  the  County 
of  New  Haven,  on  the  11th  day  of  March,  1930,  Peter 
Chaunt  of  New  Haven,  with  force  and  arms,  did  then  and 
there  disturb  and  break  the  peace  by  tumultuous  and  of- 
fensive carriage,  noise  and  behavior,  against  the  peace,  of 
evil  example,  and  contrary  to  the  statute  in  such  case  made 
and  provided;  whereupon  the  attorney  prays  the  advice  of 
this  Honorable  Court  in  the  premises";  that  defendant 
pleaded  not  guilty  on  April  7,  1930,  and  disposition  was 
'nolled'   April  7,   1930";    (d)    That  on  the   11th  day  of 


March,  1930,  defendant  was  arrested  and  charged  at  said 
city  and  town  of  New  Haven  that  he  "did  commit,  violate, 
Peter  Chaunt,  general  breach  of  the  peace";  "plea  N.G., 
finding  G,  ordered  to  be  imprisoned  in  New  Haven  County 
Jail  and/or  to  pay  fine  of  $25.00  to  stand  committed  until 
judgment  satisfied.  Appealed";  (4)  Intentionally  and 
falsely  represented  that  during  the  five  years  immediately 
preceeding  the  date  of  defendant's  Petition  for  Naturaliza- 
tion he  was  and  had  behaved  as  a  person  of  good  moral 
character,  whereas,  in  truth  and  in  fact,  among  other 
things,  by  reason  of  the  intentional  and  false  misrepresen- 
tations as  herein  alleged,  defendant  was  not  and  had  not 
behaved  as  a  person  of  good  moral  character  during  said 
period. 

in 

That  the  Communist  Party  of  the  United  States  is  an 
organization  which  at  all  times  since  1926,  as  the  said 
Peter  Chaunt  well  knew,  advised,  advocated,  or  and  [AM] 
taught  the  overthrow  by  force  or  and  [AM]  violence  of 
the  government  of  the  United  States;  advised,  advocated, 
or  and  [AM]  taught  the  duty,  necessity,  or  and  [AM] 
propriety  of  the  unlawful  assaulting  or  and  [AM]  killing 
of  any  officer  or  officers  of  the  government  of  the  United 
States  because  of  his  or  their  official  character;  advised, 
advocated,  or  and  [AM]  taught  the  unlawful  damage,  in- 
jury or  and  [AM]  destruction  of  property;  advised,  advo- 
cated, or  and  [AM]  taught  sabotage;  wrote,  circulated, 
distributed,  printed,  published,  or  and  [AM]  displayed, 
or  caused  to  be  written,  circulated,  distributed,  printed, 
published,  or  and  [AM]  displayed  or  had  in  its  possession 
for  the  purpose  of  circulation,  distribution,  publication, 
issuing,  or  and  [AM]  display,  written  and  printed  mat- 
ter which  advised,  advocated,  or  and  [AM]  taught  the  per- 
formance of  the  acts  described  hereinabove  in  this  para- 
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graph;  promoted  influenced,  and  advocated  the  poHtical 
activities,  pubHc  relations,  and  pubHc  policy  of  the  Union 
of  Soviet  Socialist  Republics. 

IV 

That  at  all  of  the  times  above  mentioned,  as  the  said 
Peter  Chaunt  well  knew,  the  Communist  Party  of  the 
United  States  was  a  section  of  an  international  organiza- 
tion called  "The  Communist  International"  and  that  deci- 
sions made  by  such  organization  were  binding  upon  other 
Communist  Parties,  including  the  Communist  Party  of  the 
United  States  and  the  individual  members  thereof,  whether 
such  decisions  were  contrary  to  the  laws  of  the  United 
States  or  not. 

V 

As  a  result  of  the  intentional  and  willful  misrepresenta- 
tions by  the  defendant,  as  alleged  in  paragraph  II  hereof, 
the  Immigration  and  Naturalization  Service  and  the  Court 
did  not  make  a  further  investigation  and  did  not  make  a 
full  and  proper  investigation  as  to  whether  defendant  had 
all  of  the  qualifications  for  citizenship  required  by  the  Na- 
tionality Act  of  1906,  as  amended,  and  as  a  result  thereof 
said  Immigration  and  Naturalization  Service  made  a 
recommendation  to  the  Court  that  said  Petition  for  Nat- 
uralization be  granted,  and  said  Court  granted  said  Peti- 
tion for  Naturalization. 

Wherefore,  plaintiff  prays  that: 

1.  The  order  of  the  United  States  District  Court  for 
the  Eastern  District  of  New  York,  dated  on  or  about  No- 
vember 28,  1940,  admitting  defendant  to  citizenship,  be 
revoked  and  set  aside; 

2.  All  official  documents  evidencing  citizenship  issued 
to  defendant  by  virtue  of  the  aforesaid  Order,  and  partic- 
ularly   the    original    Certificate    of    Naturalization    No. 
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4785200  and  duplicate  Certificate  of  Naturalization  No. 
4785200  be  cancelled  and  declared  null  and  void: 

3.  Defendant  be  forever  restrained  and  enjoined  from 
setting  up  and  claiming  any  rights,  privileges,  or  advan- 
tages whatsoever  under  said  order  or  any  official  docu- 
ment evidencing  citizenship  by  virtue  of  the  aforesaid 
order ; 

4.  Upon  entry  of  final  decree  in  this  case,  as  hereto- 
fore prayed,  that  same  be  entered  and  spread  upon  the 
records  of  this  Court,  and  that  said  defendant  be  required 
to  forthwith  surrender  and  deliver  his  said  Certificate  of 
Naturalization  to  the  Clerk  of  this  Court  for  Cancellation, 
and  that  the  Clerk  of  this  Court  be  further  directed  to 
transmit  a  certified  copy  of  said  final  decree  herein,  can- 
celling such  Certificate  and  setting  aside  said  Order  admit- 
ting defendant  to  citizenship,  to  the  Attorney  General  of 
the  United  States,  and  to  the  Clerk  of  the  United  States 
District  Court  in  and  for  the  Eastern  District  of  New 
York,  with  the  directions  that  the  same  be  entered  upon 
the  record  in  that  Court,  and  that  the  original  Certificate 
of  Naturalization  upon  the  records  of  Court  in  the  East- 
ern District  of  New  York  be  cancelled ;  and 

5.  Plaintiff  have  such  other  relief  as  to  this  Honorable 
Court  may  deem  proper  in  the  premises. 

Laughlin  E.  Waters 
United  States  Attorney 

Max  F.  Deutz 

Assistant  U.  S.  Attorney 
Chief,  Civil  Division 

Arline  Martin 

Assistant  U.  S.  Attorney 

s/  Arline  Martin 

Arline  Martin 

Attorneys  for  Plaintiff 
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United  States  of  America    ) 

)  ss.  C-4785200 

District  of  Columbia  ) 

Maurice  A.  Roberts,  being  duly  sworn,  deposes  and 
says: 

1.  That  he  is  an  Attorney,  Immigration  and  Naturali- 
zation Service,  United  States  Department  of  Justice,  and 
as  such  has  access  to  the  official  records  of  the  said  Serv- 
ice, from  which  the  following  facts  appear: 

(a)  That  Peter  Chaunt  filed  a  petition  for  natural- 
ization in  the  United  States  District  Court  for  the 
Eastern  District  of  New  York  on  June  27,  1940  and 
was  admitted  to  citizenship  by  that  court  on  Novem- 
ber 28,  1940,  receiving  naturalization  certificate  No. 
4785200. 

(b)  That  in  the  proceedings  which  led  to  his  natural- 
ization, the  said  Peter  Chaunt  alleged  under  oath: 

(I)  That  he  had  never  belonged  to  any  Com- 
munist, Nazi  or  Fascist  organization  and  that  the 
only  organization  to  which  he  had  ever  belonged 
was  the  fraternal  benefit  society  of  International 
Workers  Order. 

(II)  That  he  fully  believed  in  the  form  of  gov- 
ernment of  the  United  States;  and  that  he  did 
not  belong  to  and  was  not  associated  with  any 
organization  which  teaches  or  advocates  the  over- 
throw of  existing  government  in  this  country. 

(III)  That  he  was  attached  to  the  principles  of 
the  Constitution  of  the  United  States  and  well 
disposed  to  the  good  order  and  happiness  of  the 
United  States;  that  it  was  his  intention  to  re- 
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nounce  absolutely  and  forever  all  allegiances  and 
fidelity  to  any  foreign  prince,  potentate,  state,  or 
sovereignty  of  which  he  was  a  subject  or  citizen. 
(IV)  That  he  would  support  and  defend  the 
Constitution  and  laws  of  the  United  States  of 
America  against  all  enemies,  foreign  and  domes- 
tic; that  he  would  bear  true  faith  and  allegiance 
to  the  same;  and  that  he  took  this  obligation 
freely  without  any  mental  reservation  or  purpose 
of  evasion. 

(c)  That  the  allegations  of  said  Peter  Chaunt  as 
set  forth  in  subparagraph  1  (b)  were  false  and  untrue. 

(d)  That  the  said  Peter  Chaunt  has  been  an  active 
member  and  officer  of  the  Communist  Party  of  the 
United  States,  including  the  Workers  (Communist) 
Party  and  other  organizations  affiliated  with  or  con- 
trolled by  the  Communist  Party  of  the  United  States 
since  at  least  1926. 

(e)  That  the  Communist  Party  of  the  United  States 
is  an  organization  which  at  all  times  since  1926,  as 
the  said  Peter  Chaunt  well  knew: 

(I)  Advised,  advocated,  or  taught  the  overthrow 
by  force  or  violence  of  the  government  of  the 
United  States; 

(II)  Advised,  advocated,  or  taught  the  duty, 
necessity,  or  propriety  of  the  unlawful  assaulting 
or  killing  of  any  officer  or  officers  of  the  govern- 
ment of  the  United  States  because  of  his  or  their 
official  character; 

(III)  Advised,  advocated,  or  taught  the  unlaw- 
ful damage,  injury  or  destruction  of  property; 

(IV)  advised,  advocate,  or  taught  sabotage; 
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(V)  Wrote,  circulated,  distributed,  printed,  pub- 
lished, or  displayed,  or  caused  to  be  written,  cir- 
culated, distributed,  printed,  published,  or  dis- 
played or  had  in  its  possession  for  the  purpose  of 
circulation,  distribution,  publication,  issuing,  or 
display,  written  and  printed  matter  which  ad- 
vised, advocated,  or  taught  the  performance  of 
the  acts  described  in  subparagraphs  1(e),  I,  II, 
III  and  IV. 

(VI)  Promoted,  influenced,  and  advocated  the 
political  activities,  public  relations,  and  public 
policy  of  the  Union  of  Soviet  Socialistic  Repub- 
lics. 

(f)  That  at  all  of  the  times  above  mentioned,  as  the 
said  Peter  Chaunt  well  knew,  the  Communist  Party 
of  the  United  States  was  a  section  of  the  interna- 
tional organization  whose  principal  officers  were  citi- 
zens or  subjects  of  the  Union  of  Soviet  Socialist  Re- 
publics and  the  principal  offices  of  which  were  situated 
in  Moscow,  in  the  Union  of  Soviet  Socialist  Repub- 
lics; that  decisions  made  by  such  organization  were 
binding  upon  other  Communist  Parties,  including  the 
Communist  Party  of  the  United  States  and  the  indi- 
vidual members  thereof,  whether  such  decisions  were 
contrary  to  the  laws  of  the  United  States  or  not. 

(g)  That  by  reason  of  the  foregoing,  the  said  Peter 
Chaunt  at  the  time  he  applied  for  and  obtained  nat- 
uralization; was  not  attached  to  the  principles  of  the 
Constitution  or  well  disposed  to  the  good  order  and 
happiness  of  the  United  States ;  did  not  intend  to  sup- 
port and  defend  the  Constitution  and  laws  of  the 
United  States  against  all  enemies,  foreign  and  domes- 
tic; and  did  not  intend  to  abjure  or  renounce  allegi- 
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ance  and  fidelity  to  the  Union  of  Soviet  Socialist  Re- 
publics. 

(h)  That  the  said  Peter  Chaunt  intentionally  and 
deliberately  made  false  statements  and  concealed  the 
true  facts  in  the  proceedings  leading  to  his  naturali- 
zation, as  set  forth  in  the  preceding  subparagraphs, 
in  order  to  prevent  the  making  of  a  full  and  proper 
investigation  of  his  quahfications  for  citizenship;  to 
induce  the  naturalization  examiner  to  make  an  un- 
conditional recommendation  to  the  court  that  his  peti- 
tion be  granted;  to  preclude  inquiry  by  the  court  con- 
cerning his  qualifications  for  citizenship;  and  to  pro- 
cure naturalization  in  violation  of  law. 

2.  That  good  cause  exists  for  the  institution  of  a  suit 
under  Section  340(a)  of  the  Immigration  and  Nationality 
Act,  8  U.S.C.  1451(a),  to  set  aside  and  cancel  the  natural- 
ization of  said  Peter  Chaunt  as  having  been  procured 
by  concealment  of  material  facts  and  by  wilful  misrepre- 
sentation. 

3.  That  the  last  known  place  of  residence  of  the  said 
Peter  Chaunt  is  3305  West  34th  Street,  Cleveland,  Ohio. 

Maurice  A.  Roberts 

Attorney 

Subscribed  and  sworn  to  at  Washington  in  the  District 
of  Columbia  this  6th  day  of  May,  1953,  before  me,  the 
Assistant  General  Counsel  of  the  Immigration  and  Nat- 
uralization Service,  United  States  Department  of  Justice, 
authorized  by  Section  332d.l  of  Title  8  of  the  Code  of 
Federal  Regulations  to  administer  oaths. 

Albert  E.  Reithel(  ?) 

Assistant   General   Consel 

[Filed  Apr.  21,  1955;  Edmund  L.  Smith,  Clerk;  by 
Charles  E.  Jones,  Deputy  Clerk.] 


APPENDIX  D. 

Margolis,  McTernan  and  Branton 
Attorneys  at  Law 
112  West  Ninth  Street 
Los  Angeles  15,  California 
Phone  VAndike  7153 

Attorneys  for  Defendant. 

In  the  United  States  District  Court  in  and  for  the 
Southern  District  of  California,  Central  Division. 

United  States  of  America,  Plaintiff,  v.  Peter  Chaunt, 
Defendant.    No.  15,907-WM. 

Answer  to  Second  Amended  Complaint 

The  defendant  above-named,  Peter  Chaunt,  hereby  an- 
swers the  second  amended  complaint  herein  as  follows: 

I 

Admits  the  allegations  of  paragraphs  I,  II,  III  and  IV 
of  the  first  cause  of  action. 

II 

Generally  denies  each  and  all  of  the  allegations  of  para- 
graph V  of  the  first  cause  of  action. 

Ill 

Generally  denies  the  allegations  of  paragraph  VI  of  the 
first  cause  of  action  and  specifically  denies  that  the  Immi- 
gration and  Naturalization  Service  reasonably  relied  solely 
upon  facts  supplied  by  the  defendant  in  failing  to  make  a 
further,  full  and  proper  investigation  of  defendant's  qualifi- 
cations for  citizenship  as  alleged  in  paragraph  VI  thereof. 


Second  Cause  of  Action 

I 

Defendant  refers  to  and  by  this  reference  incorporates 
herein  as  if  fully  set  forth  his  answers  to  the  allegations  of 
paragraphs  I,  II,  III  and  IV  of  the  first  cause  of  action 
of  said  complaint. 

II 

Defendant  generally  denies  the  allegations  of  paragraph 
II  of  the  second  cause  of  action. 

Ill 

Defendant  generally  denies  all  of  the  allegations  of  para- 
graphs III  and  IV  of  the  second  cause  of  action  and  alleges 
that  the  same  are  and  each  of  them  is  immaterial. 

IV 

Defendant  generally  denies  the  allegations  of  paragraph 
V  of  the  second  cause  of  action  and  specifically  denies 
that  the  Immigration  and  Naturalization  Service  reason- 
ably relied  solely  upon  facts  disclosed  by  the  defendant  in 
failing  to  make  a  further,  full  and  proper  investigation  of 
defendant's  qualifications  for  citizenship  as  alleged  in  para- 
graph V  thereof. 

As  AND  FOR  A  SeCOND,   SEPARATE  AND  AFFIRMATIVE 

Defense,  Defendant  Alleges: 

I 

The  second  amended  complaint  in  whole,  and  each  of 
the  causes  of  action  thereof,  fails  to  state  a  cause  of  action 
or  claim  upon  which  relief  can  be  granted  against  this 
defendant. 
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As   AND   FOR  A   ThIRD,    SEPARATE   AND    AFFIRMATIVE 

Defense,  Defendant  Alleges: 

I 

The  decree  and  certificate  of  naturalization  referred  to 
in  paragraph  IV  of  the  first  cause  of  action  of  the  com- 
plaint is  res  judicata  and  conclusive  of  all  matters  and 
issues  determined  or  determinable  in  the  naturalization 
proceeding  including  all  such  issues  pleaded  in  the  second 
amended  complaint. 

As  and  for  a  Fourth,  Separate  and  Affirmative 
Defense,  Defendant  Alleges: 

I 

The  Court  is  without  jurisdiction  of  the  action  in  that 
Section  340  of  the  Immigration  and  Nationality  Act  of 
1952  (8  U.S.C.A.  1451)  under  which  the  complaint  is 
drawn  (hereinafter  referred  to  as  "the  statute")  is  uncon- 
stitutional and  void  both  upon  its  face  and  as  applied  to 
the  defendant  in  the  following  respects: 

(a)  That  in  providing  for  cancellation  of  a  decree  and 
judgment  of  naturalization  a  court  of  competent 
jurisdiction,  after  proceedings  to  which  the  United 
States  was  a  party  and  from  which  no  appeal  was 
taken,  the  statute  violates  the  separation  of  powers 
prescribed  by  the  Constitution  and  denies  defendant 
due  process  of  law  contrary  to  the  guarantees  of 
the  Fifth  Amendment  thereto. 

(b)  That  in  authorizing  cancellation  of  such  a  decree 
upon  grounds  not  prescribed  at  the  time  of  natur- 
alization, the  statute  is  an  ex  post  facto  law  repug- 
nant to  Article  I,  Section  9,  Chapter  3  of  the  Con- 
stitution of  the  United  States. 


(c)  That  as  applied  to  the  defendant  under  the  circum- 
stances alleged  in  the  complaint  the  statute  is  an 
ex  post  facto  law  and  a  bill  of  attainder  in  violation 
of  Article  I,  Section  9  of  the  Constitution. 

(d)  That  the  statute  on  its  face  is  vague,  ambiguous 
and  uncertain,  and  fails  to  provide  any  clearly 
ascertainable  standard  of  disclosure  for  the  guid- 
ance of  petitioners  in  naturalization  proceedings,  in 
violation  of  the  due  process  clause  of  the  Consti- 
tution. 

(e)  That  in  providing  for  deprivation  of  citizenship 
without  the  right  of  trial  by  jury  the  statute  denies 
the  defendant  due  process  of  law  in  violation  of  the 
Fifth  Amendment  to  the  Constitution. 

(f)  That  the  statute  abridges  liberty  of  speech,  assem- 
sembly,  and  association,  and  activities  in  further- 
ance thereof,  in  violation  of  the  First  Amendment 
to  the  Constitution. 

Wherefore,  defendant  prays  that  plaintiff  take  noth- 
ing by  its  action  herein,  that  the  second  amended  com- 
plaint may  be  dismissed,  and  that  the  defendant  may  have 
judgment  for  his  costs. 

Margolis,  McTernan  and  Branton 
By  John  W.  Porter 
John  W.  Porter 

Attorneys  for  Defendant. 

[Filed  Nov.  7,  1955,  Clerk  U.  S.  District  Court,  South- 
ern District  of  California.  By  Wayne  Payne,  Deputy 
Clerk.] 
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Laughlin  E.  Waters 
United  States  Attorney 
Richard  A.  Lavine 
Assistant  U.  S.  Attorney- 
Chief  of  Civil  Division 
Arline  Martin 
Assistant  U.  S.  Attorney 

600  Federal  Builting 

Los  Angeles  12,  California 

Telephone:    MAdison  5-7411 
Attorneys  for  Plaintiff 

United  States  District  Court  for  the  Southern  District 
of  California,  Central  Division 

United  States  of  America,  Plaintiff,  v.  Peter  Chaunt, 
Defendant.     Civil  No.   15907-WM. 

Findings  of  Fact,  Conclusions  of  Law,  and  Judgment 

The  above  entitled  matter  came  on  regularly  for  trial 
on  the  5th  day  of  March,  1957,  and  continued  thereafter 
on  the  6th,  7th  and  8th  days  of  March,  and  was  continued 
thereafter  to  April  1,  1957,  and  trial  was  completed  on 
that  date,  in  the  above  entitled  court,  before  the  Honorable 
William  C.  Mathes,  Judge  presiding,  without  a  jury,  the 
plaintiff.  United  States  of  America,  being  represented  by 
Laughlin  E.  Waters,  United  States  Attorney,  Richard 
A.  Lavine,  Arline  Martin  and  James  R.  Dooley,  As- 
sistant United  States  Attorneys,  the  defendant  being 
represented  by  his  attorneys,  Margolis,  McTernan  and 
Branton  and  John  W.  Porter,  and  evidence  both  oral  and 
documentary  having  been  presented,  and  the  matter  hav- 
ing been  tried  on  its  merits,  and  the  Court  having  heard 
the  arguments  of  counsel,  and  being  fully  advised  in  the 
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premises,  and  having  on  the  1st  day  of  April,   1957,  an- 
nounced  its    findings   and   opinions    in   open   court,    now 

[AM/hh  Attys.  6  Clk.  U.  S.  D.  C.  Atty  Gen.] 
makes  its   Findings  of   Fact,   Conclusions   of   Law,   and 
Judgment : 

Findings  of  Fact 
(First  Cause  of  Action) 

I 

The  plaintiff  is  a  corporate  sovereign,  and  this  action  is 
brought  pursuant  to  the  direction  of  the  Attorney  General 
of  the  United  States  and  under  the  provisions  of  Section 
340(a)  of  the  Immigration  and  Nationality  Act  of  1952 
(Public  Law  No.  414;  82nd  Congress)  [8  U.S.C.A. 
§1451(a)]. 

II 

The  last  known  residence  of  the  defendant  is  4812 
Glenalbyn  Drive,  Los  Angeles,  California,  within  the 
Southern  District  of  California,  Central  Division,  and 
within  the  jurisdiction  of  this  Court. 

Ill 

On  or  about  June  27,  1940,  the  defendant,  Peter  Chaunt, 
also  known  as  Ladislans  Leitner,  and  also  known  as  Leslie 
Bela  Leitner,  who  was  then  an  alien  and  a  native  of 
Hungary,  filed  a  Petition  for  Naturalization  in  the  United 
States  District  Court  for  the  Eastern  District  of  New 
York. 

IV 

On  or  about  November  28,  1940,  the  aforesaid  petition 
was  granted  by  said  court,  and  on  said  date  Certificate 
of  Naturalization  No.  4785200  was  issued  to  the  defend- 
ant. 
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V 

[Mathes^  J.]  establishing 
There  is  clear,  unequivocal  and  convincing  evidence  /^ 
beyond  all  reasonable  doubt  that  the  order  admitting  de- 
fendant to  citizenship,  and  said  certificate  of  naturaliza- 
tion, issued  as  aforesaid,  were  procured  by  the  defendant 
from  said  court  by  knowing,  intentional,  deliberate,  de- 
signed, purposeful  and  willful  concealment  of  material 
facts,  in  that  defendant,  in  the  proceedings  which  led  to 
his  naturalization,  knowingly,  intentionally,  deliberately, 
designedly,  purposely  and  willfully  concealed  the  following 
material  facts :  ( 1 )  that  prior  to  and  at  the  time  of  filing 
said  petition  for  naturalization  and  at  the  time  of  his 
naturalization,  and  subsequent  thereto  at  least  until  the 
year  1952,  defendant  was  an  active  member,  officer  and 
full-time  paid  functionary  of  the  Communist  Party  of 
the  United  States  and  had  been  since  on  or  about  the  year 
1929;  (2)  that  prior  to  said  naturalization  the  defendant 
had  been  arrested  and  charged  with  violation  of  the  city 
ordinances  of  the  City  of  New  Haven,  Connecticut  as 
follows:  (a)  On  or  about  July  30,  1929,  defendant  was 
arrested  on  the  charge  that  "at  said  city  and  town  of  New 
Haven,  Peter  Chaunt,  of  the  said  city  and  town  of  New 
Haven,  did  then  and  there  distribute  in  a  public  street, 
to  wit:  Ashmun  Street,  certain  hand-bills  against  the 
peace  of  the  State,  of  evil  example,  and  contrary  to  the 
ordinance  in  such  case  made  and  provided.  Ord.  729  Dis- 
position, "Plea — not  guilty — Discharged";  (b)  On  or 
about  December  21,  1929,  defendant  was  arrested  on 
the  charge  that  "at  said  city  and  town  of  New  Haven, 
Peter  Chaunt,  temporarily  of  said  city  and  town,  did 
make  an  oration,  harangue,  or  other  public  demonstra- 
tion in  New  Haven  Green,  outside  of  the  churches.  Pages 
609    Charter    and    Ordinances"    Disposition,    "Demurrer 


filed  12-27-29.  Demurrer  overruled— Whitaker  12-27-28, 
plea — not  guilty,  Found  J.  S.";  (c)  that  on  the  Uth  day 
of  March,  1930,  defendant  was  arrested  and  charged  at 
said  city  and  town  of  New  Haven  that  he  "did  commit, 
violate,  Peter  Chaunt,  general  breach  of  peace";  "plea 
N.G.,  finding  G,  ordered  to  be  imprisoned  in  New  Haven 
County  Jail  and/or  to  pay  fine  of  $25.00  to  stand  com- 
mitted   until    judgment    satisfied.      Appealed";    (d)    that 

five  years  immediately  preceding  the  [Mathes,  J.] 
during  the  /^  date  of  defendant's  petition  for  naturalization 
defendant  was  not  and  did  not  behave  as  a  person  of  good 
moral  character  by  reason  among  other  facts  of  the  facts 
as  herein  alleged  and  the  concealment  thereof,  as  herein 
alleged,  in  violation  of  the  fourth  subdivision  of  Section 
4  of  said  Naturalization  Act  of  1906,  as  amended. 

VI 

The  facts  so  concealed,  as  alleged  in  paragraph  V  here- 
of, are  material  for  the  reason  that  they  violate  the  re- 
quirements for  naturalization  as  provided  by  the  Nation- 
ality Act  of  1906,  as  amended,  and  for  the  further  reason 
that  as  a  result  of  said  concealment,  the  Immigration  and 
Naturalization  Service  and  the  court  was  foreclosed  from 
making  a  further  investigation  as  to  whether  or  not 
defendant  subscribed  to  the  principles  of  the  Communist 
Party  or  whether  defendant  was,  or  had  behaved  as,  a 
person  attached  to  the  principles  of  the  Constitution  of 
the  United  States  and  well  disposed  to  the  good  order  and 
happiness  of  the  United  States,  or  whether  or  not  de- 
fendant could  in  open  court  take  oath  of  allegiance  to  the 
United  States  without  any  mental  reservation  or  purpose 
of  evasion,  as  required  by  Section  4,  subdivision  3,  of  the 
Nationality  Act  of  1906,  as  amended,  and  by  Rule  8(c) 
of  the  Rules  and  Regulations  of  the  Immigration  and 
Naturalization  Service,  and,  as  a  result  of  said  conceal- 
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ment,  said  Immigration  and  Naturalization  Service  did 
not  make  a  full  and  proper  investigation  as  to  whether 
defendant  had  all  of  the  qualifications  for  citizenship, 
including  defendant's  good  moral  character  during  the 
statutory  period  preceding  naturalization^,  as  required  by 
the  Nationality  Act  of  1906,  as  amended,  and  as  a  result 
thereof  said  Immigration  and  Naturalization  Service 
made  a  recommendation  to  the  court  that  said  Petition 
for  Naturalization  be  granted,  and  said  court  granted  said 
Petition  for  Naturalization. 

VII 

Before  the  filing  of  this  Amended  Complaint,  an  affi- 
davit was  executed  by  Maurice  A.  Roberts,  an  attorney 
of  the  Immigration  and  Naturalization  Service,  United 
States  Department  of  Justice,  showing  good  and  sufficient 
cause  for  the  institution  of  this  proceeding  under,  and  as 
required  by,  the  provisions  of  Section  340(a)  of  the 
Immigration  and  Nationality  Act  of  1952  [8  U.S.C.A., 
1451(a)],  to  set  aside  and  cancel  the  naturalization  of  said 
defendant,  Peter  Chaunt,  as  having  been  procured  by 
concealment  of  material  facts  and  by  willful  misrepre- 
sentation; a  copy  of  said  affidavit  was  attached  to  the 
original  Complaint  herein  and  to  the  Second  Amended 
Complaint  herein,  on  which  the  action  was  tried,  marked 
Exhibit  "A",  and  the  original  of  said  affidavit  was  intro- 
duced in  evidence  as  Plaintifif's  Exhibit  36. 

Findings  of  Fact 
(Second  Cause  of  Action) 

I 

The  plaintiff  is  a  corporate  sovereign,  and  this  action  is 
brought  pursuant  to  the  direction  of  the  Attorney  General 
of  the  United  States  and  under  the  provisions  of  Sections 


340(a)  of  the  Immigration  and  Nationality  Act  of  1952 
(Public  Law  No.  414;  82nd  Congress)  [8  U.S.C. 
§1451(a)]. 

II 

The  last  known  residence  of  the  defendant  is  4812 
Glenalbyn  Drive,  Los  Angeles,  California^  within  the 
Southern  District  of  California,  Central  Division,  and 
within  the  jurisdiction  of  this  Court. 

Ill 

On  or  about  June  27,  1940,  the  defendant,  Peter  Chaunt, 
also  known  as  Ladislans  Leitner,  and  also  known  as 
Leslie  Bela  Leitner^  who  was  then  an  alien  and  a  native 
of  Hungary,  filed  a  Petition  for  Naturalization  in  the 
United  States  District  Court  for  the  Eastern  District  of 
New  York. 

IV 

On  or  about  November  28,  1940,  the  aforesaid  petition 
was  granted  by  said  court,  and  on  said  date  Certificate  of 
Naturalization  No.  4785200  was  issued  to  the  defendant. 

V 

The    evidence    is    clear,    unequivocal    and    convincing, 

establishes  [Mathes,  J.] 
and  A  beyond  all  reasonable  doubt,  that  said  order  admit- 
ting defendant  to  citizenship  and  said  Certificate  of 
Naturalization  were  procured  by  defendant  by  af^rmative, 
fraudulent  and  willful  misrepresentation,  in  that  the  de- 
fendant in  the  proceedings  which  lead  to  his  naturalization 
(1)  intentionally  and  falsely  represented  that  the  only 
organization  to  which  he  belonged  was  the  "Fraternal 
Benefit  Society  of  International  Workers  Order",  and 
no  others,  and  in  answer  to  an  oral  question  propounded 
by  Reuben  E.  Wilson,  Naturalization  Examiner,  as  fol- 
lows :      "Do    you    believe    in    Communism,    Fascism    or 
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Nazism?"  defendant  intentionally  and  falsely  answered 
"No",  whereas,  in  truth  and  in  fact,  the  defendant,  from 
on  or  about  the  year  1926,  had  been  an  active  member 
and  officer  of  the  Communist  Party  of  the  United  States; 
(2)  intentionally  and  falsely  represented  that  during  the 
five  years  immediately  preceding  the  date  of  his  Petition 
for  Naturalization  defendant  was,  and  behaved  as,  a 
person  attached  to  the  principles  of  the  Constitution  of 
the  United  States  and  well  disposed  to  the  good  order 
and  happiness  of  the  United  States,  and  intentionally  and 
falsely  represented  that  it  was  the  defendant's  intention 
to  renounce  absolutely  and  forever  all  allegiance  and 
fidelity  to  any  foreign  prince,  potentate,  estate  or  sover- 
eignty, and  that  it  was  his  intention  to  bear  true  faith  and 
allegiance  to  the  United  States  of  America  and  to  support 
and  defend  the  Constitution  and  laws  of  the  United  States 
of  America  against  all  enemies,  foreign  and  domestic, 
whereas,  in  truth  and  in  fact,  by  reason  of  defendant's 
membership  in,  and  his  knowledge  of  the  nature  and 
principles  of  the  Communist  Party,  the  defendant  was  not, 
and  had  not  behaved  as  a  person  attached  to  the  principles 
of  the  Constitution  of  the  United  States  or  well  disposed 
to  the  good  order  and  happiness  of  the  United  States,  and 
it  was  not  defendant's  intention  to  renounce  absolutely  and 
forever  all  allegiance  and  fidelity  to  any  foreign  prince, 
potentate,  state  or  sovereignty,  and  it  was  not  his  intention 
to  bear  true  faith  and  allegiance  to  the  United  States  of 
America  or  to  support  or  defend  the  Constitution  and 
laws  of  the  United  States  of  America  against  all  enemies, 
foreign  and  domestic;  (3)  intentionally  and  falsely  repre- 
sented that  prior  to  said  naturalization  he  had  never  been 
arrested  or  charged  with  violation  of  any  law  of  the 
United  States  or  state  or  any  city  ordinance  or  traffic  regu- 
lation, whereas  in  truth  and  in  fact  defendant  had  been 
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arrested  and  charged  with  violation  of  the  city  ordinances 
of  the  City  of  New  Haven,  Connecticut,  as  follows:  (a) 
On  or  about  July  30,  1929,  defendant  was  arrested  on 
the  charge  that  "at  said  city  and  town  of  New  Haven, 
Peter  Chaunt,  of  said  city  and  town  of  New  Haven, 
did  then  and  there  distribute  in  a  public  street,  to  wit: 
Ashmun  Street,  certain  hand-bills  against  the  peace  of 
the  State,  of  evil  example,  and  contrary  to  the  ordinance 
in  such  case  made  and  provided.  Ord.  729,"  Disposition, 
"Plea — not  guilty — Discharged";  (b)  On  or  about  De- 
cember 21,  1929,  defendant  was  arrested  on  the  charge 
that  "at  said  city  and  town  of  New  Haven,  Peter  Chaunt, 
temporarily  of  said  city  and  town  did  make  an  oration, 
harangue,  or  other  public  demonstration  in  New  Haven 
Green,  outside  of  the  churches.  Pages  609  Charter  and 
Ordinances"  Disposition,  "Demurrer  filed  2-27-29.  De- 
murrer overruled — Whitaker  12-27-28,  plea — not  guilty. 
Found  J.S.";  (c)  That  on  the  11th  day  of  March,  1930, 
defendant  was  arrested  and  charged  at  said  city  and  town 
of  New  Haven  that  he  "did  commit,  violate,  Peter  Chaunt, 
general  breach  of  the  peace";  "plea  N.G.,  finding  G, 
ordered  to  be  imprisoned  in  New  Haven  County  Jail 
and/or  to  pay  fine  of  $25.00  to  stand  committed  until 
judgment  satisfied.  Appealed";  (d)  Intentionally  and 
falsely  represented  that  during  the  five  years  immediately 
preceding  date  of  defendant's  Petition  for  Naturalization 
he  was  and  had  behaved  as  a  person  of  good  moral  char- 
acter, whereas,  in  truth  and  in  fact,  among  other  things, 
by  reason  of  the  intentional  and  false  misrepresentations 
as  herein  alleged,  defendant  was  not  and  had  not  behaved 
as  a  person  of  good  moral  character  during  said  period. 

VI 

The  evidence  is  clear,  unequivocal  and  convincing,  and 
establishes  beyond  all  reasonable  doubt  that  the  Commu- 


nist  Party  of  the  United  States  is  an  organization  which 
at  all  times  since  1926,  as  the  said  Peter  Chaunt  well 
knew,  advised,  advocated  and  taught  the  necessity  and  the 
duty  to  overthrow  by  force  and  violence  the  government 
of  the  United  States ;  wrote,  circulated,  distributed,  printed, 
published  and  displayed,  or  caused  to  be  written,  circu- 
lated, distributed,  printed,  published,  or  displayed  or  had 
in  its  possession  for  the  purpose  of  circulation,  distribu- 
tion, publication,  issuing,  or  display,  written  and  printed 
matter  which  advised,  advocated  and  taught  the  perform- 
ance of  the  acts  described  hereinabove  in  this  paragraph; 
and  promoted,  influenced,  and  advocated  the  political  ac- 
tivities, public  relations,  and  public  policy  of  the  Union 
of  Soviet  Socialist  Republics. 

VII 

The  evidence  is  clear,  unequivocal  and  convincing,  and 

establishes     [Mathes,  J.] 

/\  beyond  all  reasonable  doubt  that  at  all  of  the  times  above 

mentioned,  as  the  said  Peter  Chaunt  well  knew,  the  Com- 
munist Party  of  the  United  States  was  a  section  of  an 
international  organization  called  "The  Communist  Inter- 
national", and  that  decisions  made  by  such  organization 
were  binding  upon  other  Communist  Partys,  including 
the  Communist  Party  of  the  United  States  and  the  indi- 
vidual members  thereof,  whether  such  decisions  were  con- 
trary to  the  laws  of  the  United  States  or  not. 

VIII 
The  evidence  is  clear,  unequivocal  and  convincing,  and 

establishes      [Mathes,  J.] 

A  beyond  all  reasonable  doubt  that  at  all  times  above  men- 
tioned the  defendant  was  attached  to  the  principles  of 
Marxism,  Leninism,  Stalinism  and  the  Communist  Interna- 
tional, and  the  Communist  Party  of  the  United  States,  in- 
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eluding  the  objective  of  overthrowing  the  government  of 
the  United  States  of  America  by  force  and  violence  at  the 
earliest  time  circumstances  permit,  and  during  all  of  the 
times  above  mentioned  defendant  felt  and  owed  his  entire 
loyalty  and  allegiance  to  the  Communist  Party,  the  Com- 
munist International  and  the  Union  of  Soviet  Socialist 
Republics,  and  at  the  time  the  defendant  took  the  oath 
of  renunciation  and  allegiance,  as  required  by  law  in  order 
to  become  a  naturalized  citizen  of  the  United  States  of 
America,  the  defendant  had  no  intention  of  renouncing 
his  allegiance  to  Soviet  Russia  or  to  his  native  Hungary, 
and  had  no  intention  of  giving  any  of  his  allegiance  to 
the  United  States  of  America. 

IX 

As  the  result  of  the  affirmative,  fraudulent,  intentional 
and  willful  misrepresentations  by  the  defendant,  as  above 
found,  the  Immigration  and  Naturalization  Service  and  the 
court  were  foreclosed  from  making  any  further  investiga- 
tion or  any  investigation  which  would  have  revealed  the 
defendant's  record  of  arrests,  his  Communist  Party  mem- 
bership, and  his  poor  moral  character,  and  as  a  result  of 
said  misrepresentations  the  Immigration  and  Naturaliza- 
tion Service  and  the  court  did  not  make  a  further  investi- 
gation as  to  whether  defendant  had  all  of  the  qualifications 
for  citizenship  required  by  the  Nationality  Act  of  1906, 
as  amended;  and  as  a  result  thereof  said  Immigration  and 
Naturalization  Service  made  a  recommendation  to  the 
court  that  said  Petition  for  Naturalization  be  granted,  and 
said  court  granted  said  Petition  for  Naturalization. 

X 

Before  the  filing  of  this  Amended  Complaint,  an  affidavit 
was  executed  by  Maurice  A.  Roberts,  an  attorney  of  the 
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Immigration  and  Naturalization  Service,  United  States 
Department  of  Justice,  showing  good  and  sufficient  cause 
for  the  institution  of  this  proceeding  under,  and  as  re- 
quired by,  the  provisions  of  Section  340(a)  of  the  Immi- 
gration and  NationaHty  Act  of  1952  [8  U.S.C.A.  1451(a)] 
to  set  aside  and  cancel  the  naturalization  of  said  defend- 
ant, Peter  Chaunt,  as  having  been  procured  by  conceal- 
ment of  material  facts  and  by  willful  misrepresentation; 
a  copy  of  said  affidavit  was  attached  to  the  original  Com- 
plaint herein  and  to  the  Second  Amended  Complaint  herein, 
on  which  the  action  was  tried,  marked  Exhibit  "A",  and 
the  original  of  said  affidavit  was  introduced  in  evidence  as 
Plaintiff's  Exhibit  36. 

Conclusions  of  Law 

I 

This  Court  has  jurisdiction  of  plaintiff's  First  and  Sec- 
ond Causes  of  Action  as  alleged  in  plaintiff's  Second 
Amended  Complaint  under  the  provisions  of  Section 
340(a)  of  the  Immigration  and  Nationality  Act  of  1952 
[8  U.S.C.A.  1451(a)]. 

II 

The  naturalization  of  the  defendant  was  procured  by 
concealment  of  material  facts  within  the  meaning  of  Sec- 
tion 340(a)  of  the  Immigration  and  Nationality  Act  of 
1952. 

Ill 

The  naturalization  of  the  defendant  was  procured  by 
willful  misrepresentation  within  the  meaning  of  Section 
340(a)  of  the  Immigration  and  Nationality  Act  of  1952. 

IV 

The  order  of  the  United  States  District  Court  for  the 
Eastern  District  of  New  York  at  Brooklyn  New  York, 
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dated  November  28,  1940,  admitting  the  defendant  to  citi- 
zenship, and  the  Certificate  of  NaturaHzation  No.  4785200 
issued  by  said  court  on  the  28th  day  of  November,  1940, 
were  procured  by  concealment  of  material  facts  and  by 
willful  misrepresentations  and  the  naturalization  of  the  de- 
fendant was  induced  by  the  defendant's  fraud  and  said 
naturalization  is  therefore  rendered  nugatory  by  the  de- 
fendant's fraud. 

V 

The  allegations  contained  in  both  the  First  and  Second 
Causes  of  Action  of  plaintiff's  Second  Amended  Complaint 

[Mathes,  J.]  ,  as  hereinabove  found, 
have  been  sustained  /\  by  unequivocal,  clear  and  convinc- 
ing evidence  beyond  all  reasonable  doubt,  and  the  prayer 
of  said  Second  Amended  Complaint  should  be  granted  and 
judgment  in  favor  of  the  plaintiff  and  against  the  defend- 
ant as  prayed  for  in  said  Second  Amended  Complaint 
should  be  entered  accordingly,  adjudging  that  the  order 
of  the  court  admitting  defendant  to  citizenship  be  revoked 
and  set  aside ;  that  all  official  documents  evidencing  citizen- 
ship be  cancelled;  that  upon  this  judgment  becoming  final 
the  defendant  shall  be  required  to  surrender  and  deliver  up 
his  Certificate  of  Naturalization  No.  478522  to  the  Qerk 
of  the  Court  for  cancellation;  and  that  defendant  be  for- 
ever restrained  and  enjoined  from  setting  up  or  claiming 
any  rights,  privileges  or  advantages  whatsoever  under 
said  order  or  under  any  official  document  evidencing  citi- 
zenship issued  by  virtue  of  the  aforesaid  order. 
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Judgment 

Pursuant  to  the  Findings  of  Fact  and  Conclusions  of 
Law  herein, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed: 

1.  That  the  order  of  the  United  States  District  Court 
for  the  Eastern  District  of  New  York  at  Brooklyn,  New 
York,  made  on  November  28,  1950,  admitting  the  defend- 
ant, Peter  Chaunt,  to  citizenship  of  United  States  of 
America,  be  and  the  same  is  hereby  revoked,  set  aside  and 
cancelled. 

2.  The  Certificate  of  Naturalization  No.  4785200  is- 
sued to  the  defendant,  Peter  Chaunt,  by  the  Clerk  of  the 
United  States  District  Court  for  the  Eastern  District  of 
New  York  at  Brooklyn,  New  York,  be  and  the  same  is 
hereby  revoked,  set  aside  and  cancelled. 

3.  That  a  certified  copy  of  this  Judgment  shall  be 
transmitted  by  the  Clerk  of  this  Court  to  the  United 
States  District  Court  for  the  Eastern  District  of  New 
York  at  Brooklyn,  New  York,  which  originally  issued  the 
said  Certificate  of  Naturalization,  and  the  Clerk  of  the 
said  United  States  District  Court  for  the  Eastern  Dis- 
trict of  New  York,  upon  receipt  of  the  said  certified  copy 
of  this  Judgment,  shall  enter  the  same  of  record  and  cancel 
said  original  certificate  of  naturalization  upon  the  records 
of  said  court  and  notify  the  Attorney  General  of  the  entry 
of  such  order  and  of  such  cancellation. 

4.  That  upon  this  judgment  becoming  final  the  defend- 
ant, Peter  Chaunt,  shall  surrender  his  copy  of  said  Cer- 
tificate of  Naturalization  No.  4785200  to  the  Clerk  of  this 
Court  for  cancellation. 
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5.  That  the  defendant,  Peter  Chaunt,  upon  this  judg- 
ment becoming  final,  shall  be  thereafter  enjoined  from 
claiming  or  exercising  any  rights  or  privileges  of  citizen- 
ship granted  by  said  Certificate  of  Naturalization  No. 
4785200  or  said  order  admitting  said  defendant,  Peter 
Chaunt,  to  ciitzenship. 

Dated:  April  20  1957. 

(Sgd.)  Wm.  C.  Mathes 
United  States  District  Judge. 

Entered  and  Docketed  April  24,  1957.  Clerk  U.  S. 
District  Ct.  Southern  District  of  Calif.,  by  C.  A.  Simmons, 
Deputy  Clerk. 

Filed  Apr.  22,  1957,  Clerk,  U.  S.  District  Court  South- 
ern District  of  California,  by  C.  A.  Simmons,  Deputy 
Clerk. 

Lodged  Apr.  12,  1957,  Clerk,  U.  S.  District  Court 
Southern  District  of  California,  by  C.  A.  Simmons, 
Deputy  Clerk. 


APPENDIX  F. 


U.  S.  V.  PETER  CHAUNT,  No.  15907-WM 
List  of  Exhibits 


ovt's 

I 

List  ol 

Description 
[  Exhibits 

Identified 

In 

Evidence 

Page  in 
Tran- 
script 

l-A 

Certd. 
City  ol 

copy  —  Complaint, 
i  New  Haven,  Conn. 

X 

X 

484 

7-30-29  Warrant  of  arrest 

under 

Ord.    729— Disposi- 

tion: 

Not    guilty.       Dis- 

charged. 

l-B 

Certd. 
City  oi 

copy  —  Complaint, 
i  New  Haven,  Conn. 

X 

X 

484 

12-21-29  Warrant  of  arrest 

under 

p.    609    Charter    & 

Ord.- 

-  Not     Guilty  —  De- 

murrer 

•  filed ;  over-ruled. 

Certd.  copy  of  Demurrer  to  X 

complaint  under  Ex.  B 
dated  12-27-29. 

Certd.   copy   of    Complaint  X 

New  Haven,  Conn. — dated 
Mar.  11,  1930  City  Ct.  for 
Breach  of  Peace — Found 
Guilty  $25.00  fine. 

Appeal  of  Ju.  in  Ex.  D  to :  X 

Crim.  Court  of  Common 
Pleas— Nolled  Apr.  7,  1930. 

Naturalization     forms    for  X 

Peter  Chaunt  as  follows : 
Preliminary  Form  for  Peti- 
tion  for  Naturalization 


X 


X 


X 


484 


484 


484 
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Page  i| 

In  Tran- 

Govt's  Description  Identified        Evidence  script] 

2-B  Second    page    of    Prelimi-  X  X 

nary  Form  for  Petition  for 
Naturalization. 


2-C         Statement    of    Facts;    at-  X  X 

tached  to  Preliminary  Form 
for  Petition  for  Naturali- 
zation, 

2-D         Instructions:    Part  of  Pre-  X  X 

liminary  Form  for  Petition 
for  Naturalization. 

2-E         Additional    information    re  X  X 

residence — Part  of  Prelimi- 
nary Form  for  Petition  for 
Naturalization. 

2-F  Petition  for  Naturalization  X  X 

(Triplicate). 

2-G         Second    page    of    (2-F)—  X  X 

Triplicate  copy  of  Petition 
for  Naturalization. 


2-H         Duplicate  copy  of  Petition  X  X 

with  original  signature  of 
Chaunt  &  witness, 

2-1  Certificate  of  Admission  of  X  X 

Alien, 

2-J  Certd.  copies  of :  Certificate  X  X 

of  Arrival;  original  Peti- 
tion for  Naturalization ; 
Oath  of  Allegiance. 


—3- 


Description  Identified 

Duplicate  of  photo  of  Peter 
Chaunt  taken  from  Certifi- 
cate of  Naturalization. 

Communist  Party  of  U.  S.  X 

A.  Membership  book  for 
Alex  Feher,  signed  by- 
Peter  Chaunt. 

Communist  Party  of  U.  S.  X 

Membership  book  of  Frank 
Hunter,  signed  by  Peter 
Chaunt. 

Communist  Party  of  U.  S.  X 

A.  Membership  Book  of 
Wm.  Haines,  signed  by 
Peter  Chaunt. 

Communist  Party  of  U.  S.  X 

A.  Membership  book  of 
John  Wren,  signed  by  Peter 
Chaunt. 

Print    from    Microfilm    of  X 

page  2,  Daily  Worker  for 
Wed.  Jan.  22,  1930  w/ar- 
ticle  "Lenin  Memorial 
Meets"  (see  col.  3,  last 
paragraph). 

Microfilm    print     page     3,  X 

Daily  Worker,  Tues.,  June 
12,  1934  w/article  "800  St. 
Louis  Jobless  (see  para- 
graph 5). 


Page  in 
In  Tran- 

Evidence  script 


X 


X 


X 


X 


193-197, 
301,327,535 


193-197, 
326-327,  535 


194-197, 
327,  535 


194-197, 
327,  535 


414,  415, 
421,425 


414 


Govt's  Description  Identified 

10  Microfilm   print,   page   1 —  X 
Daily  Worker,  Thurs.,  May 

17,  1934  w/article  "Thugs 
Kidnap,  Beat  Packers  (last 
paragraph) . 

11  Microfilm   print,   page   3 —  X 
Daily  Worker,  Fr.  Jan.  23, 

1931,  w/article  "Little 
Rock,  Ark.  Active  in  Sec- 
tion" (see  par.  A — "Dist.  4 
scores  indifference"). 

12  Microfilm   print,  page  3 —  X 
Daily    Worker,    Sat.    June 

21,  1930  w/article  "For  Of- 
fensive Strategy"  by  Peter 
Chaunt,  Dist.  Organizer, 
Dist.  15. 


In 
Evidence 

X 


X 


X 


Pageij 
Tran| 
scrip! 

41( 


411- 


409,41 


13  Microfilm  print— pp.  1  &  3,  X 
Daily  Worker — Mond.  Feb. 

10,  1930  w/article  "Jobless 
Rally  in  Conn."  (par.  3, 
p.  1;  last  paragraph  p.  3). 

14  Original  of  Duplicate  Cer-  X 
tificate     of     Naturalization 

No.  4785200  with  photo  & 
signature  of  Peter  Chaunt. 

15  3-5-55  Letter  New  Haven  X 
Prosecutor    re    City    Ord. 

729  of  1929  and  page  609 
of  New  Haven  Charter  & 
Ordinance. 


X  413-414 

429,  432-43 


X 


X 


72-73, 
192-197 

ii: 

48i 
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Page  in 
In  Tran- 

Description  Identified        Evidence  script 


Pamphlet— The  Communist  X  X  402, 404 

Party  In  Action  by  Alex 
Bittelman.  2d  ptg.  Sept., 
1932. 

Leninism  by  Joseph  Stalin  X  X         364, 353, 516 

—Vol.  19— Little  Lenin  Li- 
brary. 

Foundations    of    Leninism  X  X  347, 364, 

by  Joseph   Stalin— vol.    18  369-370,353 

— Little  Lenin  Library. 

The  Communist  Party— A  X  X  369-370, 

Manual  on  Organization  by  402,  404 

J.  Peters. 

Why   Communism :     Plain  X  X  404 

Talks  on  Vital  Problems 
by  M.  J.  Olgin.  Pub.  Dec. 
'33. 

The  Struggle  Against  Im-  X  X  404 

perialist  War  &  The  Tasks 
of  the  Communists — Reso- 
lutions Sixth  World  Con- 
gress. 

The  Way  Out— A  Program  403 

for  Am.  Labor — Prin.  Res- 
olutions Adopted  by  8th 
Convention — in  1934 — Pub. 
1934. 

Stalin's   Speeches  On  The  X  X  402,404 

American  Communist  Party 
Pub.  May,  1929. 


Govt's 

Description 

Identified 

In 
Evidence 

Page 
Tran 
scrip 

24 

Program     of     The     Com- 
munist   International — pub. 
1936. 

X 

X 

404 

25  The  Communist  Manifesto  X 
by  Marx  &  Engels. 

26  The    Twenty-One     Condi-  X 
tions  of  Admission  into  the 
Communist  International  by 

0.  Piatnisky. 

27  State  &  Revolution  by  V.  X 

1,  Lenin — Little  Lenin  Lib. 
—pub.    1932. 

28  Left- Wing  Communism,  an  X 
Infantile  Disorder  by  V.  I. 
Lenin. 

29  Thesis  &  Resolutions  of  7th  X 
Natl.     Convention     C.     P. 

Mar. -April,   1930. 

30  Resolutions  of  9th  Conven-  X 
tion  of   C.   P.  June,    1936. 

31  Resolutions   of    10th   Natl.  X 
Convention     C.     P.     May, 

1938. 

32  1938  Constitution  of  C.  P.  X 
as    adopted   at    10th    Natl. 
Convention. 

33  1938  Constitution  of  C.  P.  X 
as  amended  in  1940. 

34  Stalin  —  Foundations    of  X 
Leninism  —  On   the   Prob- 
lem of  Leninism. 


X 


X 
X 

X 

X 
X 


404 

394, 401' 
395 


347, 
364-369, 35 

349, 
364-371, 35 

403 


404 
301,40 

402,40- 

403-40^ 
351, 35: 
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ovt's 

Description 

Identified 

In 
Evidence 

Page  in 
Tran- 
script 

5 

Pre-Trial   Stipulation. 

X 

X 

11,543 

3 

Affidavit     Showing     Good 
cause,  filed  Oct.  1,  1953  & 
attached    to   original    com- 
plaint. 

X 

X 

68-69, 
99 

5-a 

Original  Affidavit  of  Mau- 
rice Roberts  showing  good 
cause. 

X 

X 

100 

3-a 


Newspaper  "Columbian  X 

Missourian"  7-3-33 

Original  Statement  of  Wit. 
Kalke — 20  pp.  &  attached 
Statements:  Ex.  A — 2  pp. 
&  Ex.  B — 6  pp.,  submitted 
to  Court  in  camera. 

Photostat  of   Ex.  38  with  X 

names  of  all  persons  ex- 
cised. 


X 


216-218 


X  Sealed  &  not  made  avail- 

able to  defendant. 


20-page  statement  &  2- 
page  Ex.  A  as  excised, 
made  available  to  de- 
fendant. Ex.  B  sealed  & 
not  disclosed  to  defend- 
ant. 
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List  of  Defendant's  Exhibits. 


Deft's 

Description 
"The  Communist  Trials  and 

Identified 
X 

In 

Evidence 

X 

Page; 
Tran 
scrip 

A 

511 

the  American  Tradition,  Ex- 

pert   Testimony    in    Force 

and    Violence,"    by    John 

Summerville,  Ph.D. 

A-1 

B 

C 
D 

E 


Letter  by  Dr.  Summerville 
with  reference  to  Exhibit 
A. 


X 


X 


315 


Deposition  of  Calvin  Der- 

X 

X                 83,< 

ringer    taken    February    7, 

9S-< 

1956. 

Affidavit  of  Kenneth  Kalke. 

X 

137 

American     Magazine     for 

X 

314,  c 

April,  1940. 

Sworn  Statement  of  Man- 

X 

X  portion  of      £ 

ning  Johnson  dated  Oct.  9, 

statement    recei\ 

1950. 

in  evidence. 
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No.  15843 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Peter  Chaunt, 

Appellant, 
vs. 

United  States  of  America, 

Respondent. 


APPELLANT'S   REPLY   BRIEF. 


I. 

(1)  The  Government,  it  appears,  does  not  begin  to 
grasp  the  impHcations  of  Nozvak  and  Maisenberg.*  Ap- 
pellant's concealment  of  membership  in  the  Communist 
Party  as  found  below  lends  no  support  to  the  judgment 
unless  the  membership  was  accomplished  by  disaffection 
toward  the  United  States.  For,  contrary  to  the  findings 
(Appx.  E,  p.  4,  par.  VI)**  it  did  not  "violate  the  re- 
quirements" of  the  Nationality  Act  of  1906,  which  was 
not  concerned  with  the  Communist  Party.  Nor  would 
disclosure  of  membership  have  answered  whether  Ap- 
pellant was  "attached  to  the  principles  of  the  Constitu- 
tion." That  could  be  gauged  not  by  such  a  mechanical 
test,    but   by   questions    about   his   attitude   toward    Con- 


*Nou'ak  V.  United  States,  356  U.  S.  660;  Maisenherg  v.  United 
States,  356  U.  S.  670. 

**References  to  appendices  are,  of  course,  to  those  in  the  Gov- 
ernment's brief. 


stitutional  and  other  principles  of  government.  (C/. 
Maisenherg  v.  United  States,  supra,  at  p.  673.)  Those 
questions  were  not  asked. 

(2)  Moreover,  there  is  no  finding  as  to  how  appellant 
concealed  his  membership.  Presumably  we  are  to  under- 
tand  that  it  was,  in  part,  by  answering  that  he  belonged 
to  the  "Fraternal  Benefit  Society  of  Internation  {sic) 
Workers  Order."  [Govt.  Ex.  2-G,  Appx.  B.]  But  the 
testimony  shows  that  the  question  was  ambiguous,  espe- 
cially as  to  time  [R.  33-34] ;  organizations  belonged  to 
when?  The  other  answer  is  the  "no"  to  the  question, 
"Do  you  believe  in  Communism,  Fascism  or  Nazism?" 
[Finding  V,  Appx.  E,  pp.  6-7. ']  This  too  is  totally  un- 
certain.    (Nowak  V.  United  States,  supra.) 

(3)  The  findings  of  non-attachment,  in  the  teeth  of 
Maisenherg,  are  made  expressly  "by  reason  of  defend- 
ant's membership  in,  and  his  knowledge  of  the  nature  and 
principles  of  the  Communist  Party"  and  no  other.  [Find- 
ing V,  Appx.  E,  p.  7.]  Both  the  wording  of  the  finding 
(lifted  from  the  complaint),  and  the  character  of  the 
evidence,  make  it  obvious  that  the  "membership"  carries 
the  "knowledge"  with  it;  knowledge  in  effect  is  presumed 
or  inferred  from  the  fact,  the  nature,  of  the  membership. 
But  this  does  not  do,  under  Nowak  and  Maisenherg  or, 
for  that  matter,  Schneiderman  and  Yates."^ 

It  is  true  here,  as  it  was  in  Maisenherg,  that  there  is 
no  evidence  of 

"any  expression  from  the  defendant  with  regard  to 
his  own  state  of  mind  at  and  prior  to  the  time  he 
took  the  oath  of  naturalization."     (Govt.  Br.  p.  22.) 


*  Schneiderman  v.  United  States,  320  U.  S.  118;  Yates  v.  United 
States,  354  U.  S.  298. 
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Neither  in  that  case  nor  in  this  was  there  evidence  that 
the  defendant  himself  "ever  advocated  revolutionary  action 
or  that  (he)  was  aware  that  the  Party  proposed  to  take 
such  action."*    Yet  without  proof  the  judgment  falls. 

The  findings  [VI,  VII  and  VIII,  Appx  E.  pp.  8-10] 
seek  to  surmount  this  gap  by  extension.  From  the  prem- 
ise of  membership  they  leap  to  elaborate  conclusions  of 
non-attachment.  But  it  is  a  futile  process.  For,  search 
the  record  from  end  to  end,  there  is  nothing  to  support 
all  of  this  but  the  "fact  that  (Chaunt)  was  an  active 
member  and  functionary  in  the  party  .  .  ."  (356  U.  S. 
660,  665-666.)  That,  despite  the  Government's  despair- 
ing questions  (Br.  p.  31)  is  not  enough. 

II. 

(4)  As  to  the  arrests,  the  Government  believes  (Br. 
p.  35)  that  the  burden  of  proving  their  illegality  should 
be  borne  by  the  appellant.  But  this  is  a  denaturalization 
case;  the  burdens  sit  heavy  and  may  not  be  shifted.  And 
even  though  a  presumption  of  validity  might  rescue  the 
Government  if  it  alleged  arrests  for  burglary  or  rape, 
none  arises  here.  For,  as  we  showed  in  our  opening 
brief  (p.  9),  at  least  two  of  these  were  made  under  ordi- 
nances which  on  their  face,  flout  the  First  and  Fourteenth 
Amendm.ents. 

(5)  We  agree  with  the  Government  (p.  39)  that  in 
passing  on  an  applicant  for  citizenship  "his  conduct  is 
the  crucial  factor."  (Their  emphasis.)  Precisely.  The 
fact  that  he  may  have  been  falsely  arrested — once,  twice 
or  thrice — sheds  absolutely  no  light  on  the  subject,  tells 
nothing  whatsoever  about  his  conduct.     Nor  is  the  case 


*356  U.  S.  670,  673. 


better  for  the  Government's  view  if  it  should  be  that  the 
arrests  occurred  in  connection  with,  or  because  of,  the 
appellant's  exercise  of  rights  secured  by  the  First  Amend- 
ment. 

III. 

(6)  The  fact  that  the  Supreme  Court  has  never  ap- 
plied the  doctrine  of  res  judicata  to  denaturalization  judg- 
ments in  other  cases  seems  slight  reason  against  its  ap- 
plication in  this  case.  At  least  it  is  of  feather  weight 
against  recognition  that  this  is  the  sort  of  case  in  which 
the  defense  would — and  should — apply. 

The  Government  fears  that  to  adopt  it  here  would  put  a 
premium  on  perjury  in  citizenship  proceedings.  (Br.  p. 
68.)  But  that  danger  is  no  less  present  in  other  cases. 
Under  our  law  protection  against  perjury  is  furnished 
by  the  criminal  codes  and  by  the  probing  search  for 
truth  afforded  by  cross-examination  in  an  adversary  set- 
ting. It  has  never  been  thought  to  lie  in  paper  judgments, 
readily  overturned  by  any  breadth  of  doubt  about  the 
trial.  Decrees  of  naturalization,  like  other  status  judg- 
ments (Schneiderman  v.  United  States,  supra)  especially 
require  finality.  It  is  paradoxical  to  deny  them  the  means 
of  assuring:  it. 


'& 


Respectfully  submitted, 
John  W.  Porter, 

Attorney  for  Appellant. 
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No.  15,873 
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United  States, 
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Appellees. 


On  Appeal  from  the  United  States  District  Court  for 

the  Southern  District  of  California, 

Northern  Division. 

REPLY  TO  PETITION  FOR  REHEARING. 


To  the  Honorable  Chief  Judge,  and  to  the  Honorable 
Associate  Judges  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit: 
We  respectfully  suggest  that  the  Petition  for  Re- 
hearing of  Appellant  should  be  denied.    The  opinion 
is  not  based  upon  a  ground  which  was  neither  briefed 
nor  argued  by  either  party ;  on  the  contrary,  the  posi- 
tion of  the  Government  is  argued  on  page  15  of  its 
brief  and  again  on  page  20,  and  the  Court  adopted 
the  theory  of  Appellant  in  its   opinion,  where  the 
Court  states: 

'*The  amount  of  recovery  prayed  for  had  no  effect 
upon  the  substance  of  the  claim.  If  a  cause  of 
action  was  stated,  based  upon  the  statute,  the 


amount  of  recovery  would  be  based  upon  th< 
proof. 

and 

*'At  the  end  of  the  trial  the  Government  woulc 
be  entitled  to  that  which  the  Court  found  wai 
established  by  the  evidence." 

Appellees  argued  the  matter  from  the  premise  thai 
an  election  was  improper  and  not  applicable  in  its 
brief  on  pages  23  through  26  inclusive,  and  pointec 
out  that  under  the  allegations  of  the  First  Amendec 
Complaint,  and  imder  the  proof  submitted  at  the  trialj 
there  was  no  proof  of,  '^  Twice  the  consideratioi 
agreed  to  be  given  by  such  person  to  the  Unitec 
States." 

The  opinion  supports  the  trial  Court's  version  thai 
the  evidence  offered  did  not  support  a  recovery  unde] 
the  second  alternative  of  the  Act.  It  follows  that  th( 
major  premise  and  the  entire  Petition  must  fall,  be- 
cause the  Court  is  making  no  selection  or  election  oi 
remedies  to  the  exclusion  of  the  Government.  The 
Court  has  merely  found  that  the  Government  has 
failed  to  present  a  case  which  would  justify  a  recov-j 
ery  under  the  second  alternative. 

It  is  submitted  that  the  Supreme  Court's  denial  oi 
certiorari  in  the  case  of  Koller  v.  U.  S.  in  no  wa^ 
effects  the  reasoning  of  the  Court  that  a  choice  oi 
remedies  willy  nilly,  regardless  of  the  evidence,  wouh 
provide  a  criminal  penalty.  The  comments  of  th( 
Court  in  this  regard  are  not  germane  to  the  basis  oJ 
the  opinion  which  rejected  the  statute  of  limitations 
argument. 


The  opinion  does  not  state,  as  the  Petition  suggests, 
that  the  eonckision  of  the  Court  was  in  any  way 
effected  by  the  fact  that  no  actual  damages  were 
proven,  nor  does  it  follow  that  to  admit  some  theo- 
retical rather  than  monetary  damage,  would  in  any 
way  change  the  result.  The  reasoning  of  the  Govern- 
ment on  page  9  of  its  Petition  is  entirely  fallacious 
for  the  Surplus  Properties  Act  allows  sales,  not  only 
for  cash,  but  on  credit,  on  bids,  on  contract,  and  on 
numerous  situations  where  the  transaction  at  some 
time  or  stage  had  an  executory  covenant  where  a  sum 
of  money  was  agreed  to  be  paid.  At  any  rate,  had 
Congress  intended  to  achieve  the  result  sought  by 
the  Government,  it  could  have  done  so  by  appropriate 
language. 

Dated,  Bakersfield,  California, 
May  6,  1959. 

Respectfully  submitted, 

CoNEON,  Heard  &  James, 
By  Calvin  H.  Conron,  Jr., 
Attorneys  for  Appellees. 
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LAUQHLIN  E.   WATERS, 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  15873 
United  States  of  America,  appellant 


V. 


C.     B.     HouGHAM,     Owen     Dailey,     William     E. 

JCHWARTZE    and    HaELAN    L.    McFaRLAND,    APPELLEES 


)N  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR 
THE  SOUTHERN  DISTRICT  OF  CALIFORNIA,  NORTHERN 
DIVISION 


RESPONSE  TO  APPELLEES'  REPLY  TO  PETITION  FOR 
REHEARING 


In  appellees '  reply  to  the  Government's  petition  for 
•ehearing,  they  suggest  that  the  decision  of  this  Court 
nay  be  justified  on  the  ground  that  "the  Court  has 
nerely  found  that  the  Government  has  failed  to  pre- 
sent a  case  which  would  justify  a  recovery  under  the 
lecond  alternative". 

1.  This  Court  affirmed  the  district  court's  finding 
)f  fraud. 

2.  In  its  second  amended  complaint  the  Govern- 
nent  alleged  in  detail  the  amount  paid  for  each  of 
he  fraudulently  obtained  vehicles  (R.  58-61,  64-65, 
)8-71) .  The  Government  proved  the  amount  of  these 
purchases  by  the  introduction  into  evidence  of  the  ac- 

506436—69  (1) 
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tual  sales  slips  (R.  149-166).  The  district  court  sp 
cifically  found  that  the  vehicles  had  been  purchase 
as  described  in  the  second  amended  complaint  (R.  10 
110,  112-113). 

If,  as  appellees  now  contend,  this  Court  intende 
to  hold  no  more  than  that  "the  Government  has  faile 
to  present  a  case  which  would  justify  recovery  unde 
the  second  alternative",  the  Government  is  at  leaj 
entitled  to  know  why  this  is  so.  Rather,  as  the  Coui 
well  knows,  the  basis  of  the  decision  is  the  Court 
holding  that  the  choice  of  remedy  is  the  Court's  rathe 
than  the  Government's.  This  is  the  issue  to  whic 
our  petition  for  rehearing  was  directed.  No  attemj 
has  been  made  by  the  appellees  to  defend  this  basis  c 
the  decision.  Instead  they  now  attempt  to  justif 
the  Court's  opinion  on  a  basis  which  is  entire' 
without  foundation  and  on  which  the  Court  did  nc 
rest. 

Respectfully  submitted. 

George  Cochran  Doub, 
Assistant  Attorney  General, 
Laughlin  E.  Waters, 

United  States  Attorney, 
Morton  Hollander, 
Hershel  Shanks, 

Attorneys. 
May  1959. 


U.S.  aovEmmcNT  pRiNTiNa  orricK^  i«b» 


No.  15873 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


United  States,  appellant, 

V. 
E.  B.  HOUGHAM,  ET  AL.,  APPELLEES 


ON  APPEAL  FROM  TEE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA,  NORTH- 
ERN DIVISION 


PETITION  FOR  REHEARING 


GEORGE  COCHRAN   DOUB, 

Assistant  Attorney  General, 

LAUGHLIN   E.  WATERS. 

United  States  Attorney, 

MORTON   HOLLANDER, 
HERSHEL  SHANKS, 

Attorneys, 
Department  of  Justice, 

Washington  25,  D.  C. 


-  1  1j59 


~.  ^.  u  t?mk-.ot, 


^-^  L,t:  rtr 


CITATIONS 

Cases:  _, 

Page 

Bernstein  v.  United  States,  256  F.  2d  697  (C.A.  10) 5, 9 

Koller  V.  United  States,  U.S.  ,  27  U.S.  Law 

Week  4280  (decided  April  20,  1959) 1,6 

Rex  Trailer  Co.  v.  United  States,  350  U.S.  148 5,  6,  7,  9 

United  States  v.  Doman,  255  F.  2d  865  (C.A.  3),  affirmed 

sub  nom.  Koller  v.  United  States, U.S. ,  27 

U.S.  Law  Week  4280  (decided  April  20,  1959) 5 

United  States  ex  rel.  Marcus  v.  Hess,  317  U.S.  537 6 

Statute : 

Surplus  Property  Act  of  1944,  58  Stat.  765,  50  U.S.C. 

App.  (1946  ed.)  1611,  et  seq 2, 4,  5,  8 

Section  26    3 

Section  26(b)     2, 3, 4,  6 

Miscellaneous: 

Rules  of  the  United  States  Court  of  Appeals  for  the 

Ninth  Circuit,  Rule  23  1, 10 

S.  Rept.  1057,  78th  Cong.,  2d  Sess.,  p.  14 4, 9 

S.  Rept.  1142,  79th  Cong.,  2d  Sess.,  p.  3 8 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  15873 
United  States,  appellant, 

V. 

E.  B.  HOUGHAM,  ET  AL.,  APPELLEES 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA,  NORTH- 
ERN DIVISION 


PETITION  FOR  REHEARING 


Pursuant  to  Rule  23  of  this  Court,  the  United  States 
respectfully  petitions  for  a  rehearing  on  its  appeal  ^ 
in  the  above-entitled  case.  The  judgment  of  this 
Court  was  entered  on  April  14,  1959. 

The  basis  for  the  petition  is  that  this  Court's  ruling 
against  the  Grovernment  is  based  on  a  ground  Avhich 
was  neither  briefed  nor  argued  by  either  party,  and 
which  we  believe  to  be  unquestionably  wrong. 


^  The  defendants  in  the  court  below  also  appealed.  This  Court's 
afRrmance  of  the  judgment  of  the  district  court  as  to  that  appeal  is 
plainly  correct  and  foreshadowed  an  identical  ruling  by  the  Supreme 
Court  on  April  20,  1959  on  the  very  same  issue.  Roller  v.  United 
States, U.S. ,  27  U.S.  Law  Week  4280. 

(1) 


1.  The  only  issue  raised  by  the  Government  in  its 
appeal  was  whether  the  Government  was  limited  in  its 
recovery  to  damages  under  the  first  statutory  alterna- 
tive of  Section  26(b)  of  the  Surplus  Property  Act  of 
1944"  because  of  the  fact  that  the  ad  damnum  in  its 
initial  complaint  sought  relief  under  the  first  statutory 
alternative.    The  district  court  had  ruled  that 

*  *  *  since  the  United  States  sought  damages 
under  the  i3rovisions  of  Section  26(b)(1)  in  the 
original  complaint,  that  such  is  an  irrevocable 
election;  that  the  plaintiff  United  States  cannot 
thereafter  amend  its  complaint  to  seek  liquidated 
damages  under  the  provisions  of  Section  26(b)  (2), 
or  otherwise  elect  to  receive  liquidated  damages 
under  the  provisions  of  Section  26(b)(2),  *  * 
(R.  117). 

On  appeal,  the  Government  contended  only  that  this 
ruling  with  respect  to  an  election  of  remedies  was 
erroneous  and  that,  having  proved  its  case,  it  was 
entitled  to  elect  to  recover  under  the  second  statutory 
alternative. 

In  its  opinion  this  Court  appears  to  agree  with  the 
Government's  contention  that  the  Government  was 
not  foreclosed  from  seeking  relief  under  the  second 
statutory  alternative  because  of  an  earlier  election  of 
remedies.     This  Court  stated: 

*  *  *  The  amount  of  recovery  prayed  for  had 
no  effect  upon  substance  of  the  claim.  If  a  cause 
of  action  was  stated,  based  upon  the  statute,  the 
amount   of   recovery   would   l)e   based   upon   the 


58  Stat.  765,  50  U.S.C.  App.  (1946  ed.)  1661,  et  seq. 


proof.  The  statute  gave  the  United  States  three 
different  measures  of  damages.  Under  the  Federal 
Rules  of  Civil  Procedure,  at  the  end  of  the  trial 
the  government  v^ould  be  entitled  to  that  which 
the  court  found  was  established  by  the  evidence. 


*  *  *  Based  upon  the  proof  at  the  end  of  the 
case,  the  government  could  recover  damages  in 
one  of  three  forms.  *  *  * 

However,  this  Court  went  on  to  hold  that  the  choice 
as  to  which  of  the  three  remedies  was  to  be  applied  w^as 
to  be  made,  not  by  the  Government,  but  by  the  court : 

Since  then  these  provisos  give  liquidated  dam- 
ages in  various  forms,  the  trial  court  had  the  power 
to  give  that  form  of  relief  to  which  he  believed  the 
government  was  entitled.    *    *    * 

Throughout  this  case  both  parties  have  assumed  that, 
if  the  Government  w^as  not  foreclosed  by  the  prayer  for 
relief  in  its  initial  complaint,  the  Government,  and  not 
the  court,  was  entitled  to  decide  which  statutory  remedy 
would  be  applied.  Nowhere  have  the  defendants 
argued  that  the  choice  of  statutory  remedy  is  a  question 
within  the  trial  court's  discretion. 

2.  We  believe  that  the  court's  determination  of  this 
question — neither  briefed  nor  argued  until  this  time — 
is  erroneous ;  that  it  conflicts  with  the  plain  words  of  the 
statute,  with  the  legislative  history  of  Section  26,  and 
with  the  consistent  administration  of  this  statute  for 
over  fifteen  years. 

Section  26(b)  of  the  Act,  containing  the  three  alter- 
native statutory  remedies,  specifically  states  that  the 


Government  may  recover  under  the  second  or  third  al- 
ternatives "*  *  *  if  the  United  States  shall  so  elect 
■X-  *  *?>  [emphasis  supplied].  Congress  did  not  state 
that  the  second  and  third  alternatives  were  to  be  applied 
where,  in  the  court's  discretion,  either  of  these  remedies 
was  considered  appropriate.  Instead,  the  determina- 
tion was  specifically  delegated  to  the  Government. 

This  Court  in  its  opinion  suggests  that  the  quoted 
language  was  inserted  to  show  the  noncumulative  and 
alternative  nature  of  the  three  remedies.  However,  the 
alternative  nature  of  the  remedies  is  clearly  and  in- 
disputably demonstrated  not  only  by  the  nature  of  the 
remedies  themselves  but  by  the  fact  that  the  three 
remedies  are  connected  in  the  statute  by  the  disjunctive 
"or".  In  the  face  of  this  plain  and  incontestable  in- 
dication that  the  remedies  are  alternative  and  non- 
cumulative,  there  was  no  need  for  additional  surplusage 
subtly  to  imply  that  fact.  On  the  contrary,  the  quoted 
language  was  inserted,  as  the  plain  meaning  of  the 
words  demonstrates,  to  indicate  that  the  choice  of 
remedy  is  the  Government's  choice. 

That  the  choice  of  remedy  is  the  Government's,  and 
not  the  court's,  is  further  demonstrated  by  the  legis- 
lative history  of  Section  26(b).  As  the  Senate  Report 
on  the  bill  which  became  the  Surplus  Property  Act 
states,  "The  United  States  is  given  the  option  of  elect- 
ing among  three  different  measures  of  damages"  [em- 
phasis supplied],  S.  Rept.  1057,  78th  Cong.,  2d  Sess., 
p.  14.  It  would  be  difficult  for  Congress  to  have  ex- 
pressed itself  more  clearly. 

In  the  fifteen  years  since  the  Act  has  been  passed,  the 
Government  has  exercised  this  option  in  every  one  of 
the  thousands  of  fraud  cases  instituted  under  this  Act. 


This  is  the  first  time  that  its  right  to  do  so  has  been 
([uestiuiied.  Accordingly,  the  question  has  never  been 
discussed  specifically  in  court  opinions.  Nevertheless, 
in  numerous  judicial  discussions  of  the  Surplus  Prop- 
erty Act,  courts  have  reflected  their  understanding  that 
the  choice  of  remedies  under  the  statute  was  the  Gov- 
ernment's choice.  For  example,  in  the  leading  case  of 
Ilex  Trailer  Co.  v.  United  States,  350  U.S.  148,  150,  the 
Sui)reme  Court  noted  that,  "The  United  States  limited 
itself  to  the  recovery  of  the  sum  of  $2,000  for  each  of 
the  five  overt  acts  alleged  in  its  complaint".  In  United 
States  V.  Doman,  255  F.  2d  865,  869  (C.A.  3),  affirmed 
snh  noin.  Roller  v.  United  States,  —  U.S.  — ,  27 
U.S.  Law  Week  4280  (decided  April  20,  1959),  the 
Third  Circuit  stated  that,  "the  United  States  was  to 
have  the  option  of  selecting  as  its  remedy  any  one  of 
the  three  different  measures  of  damages"  [emphasis 
supplied].  The  holding  in  Bernstein  v.  United  States, 
256  F.  2d  697  (C.A.  10),  also  reflects  that  court's  under- 
standing that  the  Government  was  to  have  its,  and  not 
the  court's,  choice  of  remedy.  There,  as  here,  the  dis- 
trict court  had  ruled  that  the  Government  had  elected 
its  choice  of  remedy  by  filing  its  initial  complaint.  The 
Tenth  Circuit  reversed  this  ruling  and  ordered  pay- 
ment to  the  Government  on  a  larger  basis  than  that 
permitted  by  the  district  court.  The  Tenth  Circuit  did 
not  remand  the  case  to  the  lower  court  to  permit  it  to 
apply  that  remedy  which  in  its  discretion  seemed  most 
appropriate. 

3.  In  its  opinion  here,  this  Court  reasoned  that  if  the 
Government  were  permitted  to  choose  the  applicable 
remedy,  the  proviso  would  constitute  "a  criminal 
penalty".    However,  any  doubt  as  to  the  nature  of  the 


remedies  provided  by  2G(b)  has  now  been  resolved  by 
the  Supreme  Court's  decision  in  Roller  v.  United 
States,  —  U.S.  —  27  U.S.  Law  Week  4280  (de- 
cided April  20,  1959).  That  these  remedies  are  alter- 
natives available  to  the  Government,  that  one  is  a  mul- 
tiple of  the  actual  damage  suffered  by  the  Government, 
that  another  is  for  a  fixed  sum  for  each  violation,  that 
another  is  for  a  multiple  of  the  consideration  paid  for 
the  fraudulently-obtained  property — none  of  these 
facts  affects  the  conclusion  that  this  entire  and  elabo- 
rate structure  is  intended  as  liquidated  damages  to 
insure  "the  government  complete  indemnity  for  the 
injuries  done  it",  United  States  ex  rel.  Marcus  v.  Hess, 
317  U.S.  537,  549.  "The  inherent  difficulty  of  choosing 
a  proper  specific  sum  w^hich  would  give  full  restitution 
was  a  problem  for  Congress",  United  States  ex  rel. 
Marcus  v.  Hess,  supra  at  552.  Roller  v.  United  States, 
supra;  Rex  Trailer  Co.  v.  United  States,  supra.  That 
the  Government  may  choose  any  one  of  the  liquidated 
damage  provisions  under  which  to  recover  is  simply  to 
insure  that  the  Government  will  be  made  whole.  Allow- 
ing it  to  do  so  does  not  make  the  provision  penal. 

This  Court  appears  to  have  proceeded  on  the  assmnp- 
tion  that  recovery  under  the  first  statutory  alternative 
is  more  appropriate  here  than  the  second  alternative 
because  of  the  fact  that  the  Government  has  proved  no 
actual  damages.  However,  if  this  reasoning  were  ap- 
plied to  all  cases,  the  second  statutory  alternative  would 
never  be  used  for  if  it  is  inappropriate  where  the  Gov- 
ernment proves  no  actual  damages,  it  is  equally  inap- 
propriate where  the  Government  proves  actual  dam- 
ages and  may  recover  a  multiple  thereof  under  the  first 
statutory  alternative.  The  plain  fact  is  that  the  Gov- 
ernment's failure  to  prove  any  actual  damages  has  no 


relevance  to  the  appropriateness  of  any  of  the  statutory 
alternatives.  Application  uf  the  second  statutory  al- 
ternative does  not  depend  on  proof  of  actual  damages. 
To  entitle  the  Government  to  recovery  under  the  second 
alternative,  the  Government  must  establish,  in  addition 
to  fraud,  onItj  the  amount  of  the  consideration. 

Moreover,  it  should  not  jjass  without  mention  that  the 
Government's  failure  to  prove  actual  damages  here 
does  not  mean  that  the  Government  has  not  been  in  fact 
damaged.  As  the  Supreme  Court  noted  in  Rex  Trailer 
Co.  V.  United  States,  350  U.S.  148, 153-154; 

It  is  obvious  that  injury  to  the  Government  re- 
sulted from  the  Rex  Trailer  Company's  fraudulent 
purchase  of  trucks.  It  precluded  bona  fide  sales 
to  veterans,  decreased  the  number  of  motor  vehicles 
available  to  Government  agencies,  and  tended  to 
promote  undesirable  speculation.  The  damages 
resulting  from  this  injury  may  be  difficult  or  im- 
possible to  ascertain,  but  it  is  the  function  of  liqui- 
dated damages  to  provide  a  measure  of  recovery 
in  such  circumstances.  *  *  * 

In  order  to  help  certified  veterans  in  their  readjust- 
ment to  civilian  life,  the  Government  was  willing  to  sell 
these  vehicles  to  them  at  a  price  substantially  lower  than 
that  which  the  vehicles  would  bring  in  the  open  market. 
But  the  Government  was  not  willing  to  sell  these  motor 
vehicles  generally  to  those  not  entitled  to  priority,  and 
even  if  it  were,  there  is  no  indication  that  it  would 
have  been  willing  to  sell  the  vehicles  generally  at  the 
same  price  and  under  the  same  conditions.  In  these 
circumstances,  petitioners'  fraudulent  misrepresenta- 
tions had  the  effect  not  only  of  inducing  the  Government 
to  sell  the  vehicles  to  a  person  with  w^hom  it  had  no  in- 


tention  of  dealing,  but  also  of  selling  the  vehicles  at 
lower  than  market  prices  to  a  person  not  entitled  to 
priority.  Plainly,  this  caused  damage  to  the  Govern- 
ment and  its  interests,  and  hindered  the  fulfillment  of 
the  high  aims  Congress  set  for  the  Surplus  Property 
Act. 

In  addition,  by  fraudulently  procuring  the  vehicles, 
petitioners  reduced  the  number  of  surplus  vehicles  in 
the  hands  of  the  War  Assets  Administration.  As  a 
result,  some  Government  agency  which  was  entitled 
to  priority  may  very  well  have  been  compelled  to  pur- 
chase vehicles  at  the  higher  market  price.  While  Con- 
gress was  agreeable  to  that  result  as  far  as  veterans 
were  concerned,  it  intended  that  Government  agencies 
have  top  priority — after  veterans — to  guard  against 
precisely  such  a  result  so  far  as  other  purchasers  were 
concerned.^ 

Moreover,  the  Government  may  well  have  suffered 
actual  damage  here  which  it  could  not  prove.  The 
Government  is  not  always  able  to  establish  the  market 
value  of  limitless  articles  of  fraudulently-obtained 
surplus  property  as  of  the  time  it  was  sold,  nor  is  it 
always  able  to  determine  the  enormous  profits  often 
made  on  resale  of  this  property.  In  another  case  in 
which  the  Government  was  not  able  to  establish  the 
amount  of  its  actual  damages,  the  Supreme  Court 
stated  that,  "It  seems  cpiite  j^robable  that  there  is 
also  an  element  of  unjust  enrichment  to  the  Rex  Trailer 


•■'S.  Kept.   1142,  79th  Cong.,  2d  Sess.,  p.  3,  lists  the  priorities 
as  follows: 

1.  Property  set  aside  for  veterans. 

2.  Federal  Government. 

3.  Veterans  generally. 

4.  Small  business. 

5.  States  and  their  political  subdivisions  and  instrumentalities. 


Company  from  its  fraudulent  purchases.  The  record 
is  silent  on  this  point  and  we  have  not  considered  it 
in  arriving  at  our  decision,  but  the  fact  that  Rex  was 
willing  to  resort  to  fraud  to  purchase  the  vehicles  at 
the  veteran's  price  strongly  suggests  an  unfair  gain 
from  the  purchases. ' '  Rex  Trailer  Co.  v.  United  States, 
350  U.S.  148,  153,  n.  6.  Moreover,  experience  in  other 
cases  of  this  type  indicates  the  vast  fortunes  that  are 
sometimes  made  through  veterans-front  surplus  ]3rop- 
erty  frauds.  For  example,  in  one  recent  case  {Bern- 
stein V.  United  States,  256  F.  2d  697  (C.A.  10)  )  the 
defendant  paid  less  than  $20,000  for  surplus  property 
heaters,  less  than  one-fourth  the  amount  paid  for  the 
property  in  this  case,  and  later  resold  them  at  over 
$168,000. 

This  Court  also  expressed  the  view  that  the  second 
statutory  alternative  would  be  more  appropriately 
applied  to  a  case  in  which  the  property  had  not  passed, 
but  a  consideration  had  been  agreed  upon.  Such  a  case 
most  likely  can  never  arise.  If  the  second  statutory 
alternative  were  only  applied  in  cases  where  the  prop- 
erty has  not  passed,  it  would  probably  be  nugatory 
and  Congress  would  have  performed  a  vain  act  by 
including  it  in  the  statute.  For  payment  of  the  full 
purchase  price  and  delivery  at  these  surplus  property 
sales  occur  almost  simultaneously.  For  example,  it 
will  be  noted  that  in  this  case  it  was  necessary  for  the 
veterans  to  have  cash  or  cashiers'  checks  with  them  at 
the  time  of  the  purchase.  Moreover,  Congress  recog- 
nized as  "clear  that  the  bulk  of  the  offenses  cognizable 
under  this  statute  will  not  be  apprehended  or  investi- 
gated until  the  end  of  the  war",  S.  Rept.  1057, 
78th  Cong.,  2d  Sess.,  p.  14.    In  these  circumstances,  it 
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is  inconceivable  that  Congress  would  include  a  remedy 
applicable  only  in  cases  where  the  fraudulently- 
obtained  projjerty  has  not  passed. 


For  the  above  reasons,  we  submit  that  the  petition 
for  rehearing  should  be  granted.  In  accordance  with 
the  last  paragraph  of  Rule  23  of  this  Court,  the  Gov- 
ernment suggests  that  the  case  be  reheard  en  banc. 

Respectfully  submitted, 

George  Cochran  Doub, 
Assistant  Attorney  General. 

Laughlin  E.  Waters, 

United  States  Attorney. 

Morton  Hollander, 
Hershel  Shanks, 

Attorneys. 
April,  1959. 
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I  hereby  certify  that  in  my  judgment  the  foregoing 
petition  for  rehearing  is  well  founded  and  that  it  is 
not  interposed  for  delay. 

Hershel  Shanks, 

Attorney, 
Department  of  Jttstice. 
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No.  15886. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Dixie  Tank  &  Bridge  Co.,  a  corporation, 

Appellant, 
vs. 

County  of  Orange,  a  County  of  the  State  of  California, 
and  Willis  H.  Warner, 

Appellees. 


PETITION  FOR  REHEARING. 


To  the  Honorable  Stephens,  Chambers  and  Barnes,  Cir- 
cuit Judges: 

Pursuant  to  Rule  23,  Rules  of  the  Ninth  Circuit,  this 
Petition  for  Rehearing  is  respectfully  submitted.  It  is 
certified  by  counsel  that  in  his  judgment  it  is  well  founded 
and  that  it  is  not  interposed  for  delay. 

The  rehearing  is  sought  because  the  appellees  believe 
there  are  incorrect  statements  of  law  and  fact  in  the 
opinion  as  rendered  and  filed  March  4,  1959. 
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T. 

Error  That  Mr.  Warner  Might  Be  Liable. 

The  first  and  most  important  error  we  believe  which 
is  contained  in  the  opinion  is  that  the  defendant  Willis 
Warner  as  an  indi\-idiial  might  be  Uable  and  that  this 
UabiUtj'  raises  a  genuine  issue  of  fact.  The  Court  con- 
cedes the  general  rule  in  footnote  5  that  officers  are  not 
personally  liable  imder  the  contracts  unless  the  contract 
shows  that  the  officer  clearly  intended  to  assume  personal 
UabiUty.  Or  as  stated  in  the  case  of  New  York-Charles- 
ton Steamship  Company  z\  Harbison  (2d  Cir.).  16  Fed. 
688 — one  of  the  cases  dted  by  this  Court  in  that  foot- 
note— at  page  690.  that  "AMiere  it  is  sought  to  charge 
him  \\-ith  a  personal  responsibiUt)-,  the  facts  and  circum- 
stances ought  to  be  such  as  to  show  clearly  that  both 
parties  acted  upon  the  assumption  that  a  personal  habihty 
was  intended'*  or.  to  quote  from  another  case  used  by 
the  Court  herein  in  that  same  footnote,  which  again,  is 
representative  of  the  general  law  on  the  subject,  the 
Sims  Printing  Company  z:  Kerby  case  K*?  P.  2d  197), 
at  page  200,  sums  up  the  situation  as  follows : 

*^Ve  consider  next  the  Habihty  of  defendant  in  his 
pri\-ate  capacity.  There  are  three  factual  situations 
which  may  have  existed.  Both  plaintiff  and  defend- 
ant may  have  believed  in  good  faith,  knowing  all  the 
facts  of  the  case,  that  the  latter  had  a  right  as  a 
matter  of  law  to  enter  into  the  contract  on  behalf 
of  the  state.  Under  the  rule  above  stated,  if  both 
parties  acted  in  good  faith,  with  a  full  knowledge  of 
the  facts  but  were  mistaken  as  to  the  law.  there  is 
no  personal  liabihty  of  the  defendant.  Or.  it  may 
be  that  both  parties  acted  with  full  knowledge  of  the 
facts  but  in  bad  faith.  kno\\-ing  the  law  to  be  against 
them,  but  belie\-ing  that  they  could  'put  over  SOTne- 
thing*  on  the  auditor.     In  such  a  case,  they  are  in 
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pari  delicto,  and  plaintiff  may  not  recover  from  de- 
fendant. On  the  other  hand,  it  may  be  that  defend- 
ant deliberately  and  intentionally  misled  plaintiff  as 
to  the  fact  that  part  of  the  copy  covered  the  1936 
measures,  and  the  plaintiff  printed  that  part  of  the 
pamphlet  relying  upon  the  statements  or  acts  of  de- 
fendant, and  believing  in  good  faith  that  what  it 
printed  was  part  of  the  1938  measures.  In  the  latter 
case,  an  action  for  fraud  would  lie  against  defend- 
ant." 

The  appellant  herein  never  once  has  alleged  a  fact, 
either  by  his  complaint  in  any  amendment  or  in  his  af- 
fidavit to  support  his  own  motion  for  summary  judgment, 
that  !Mr.  Wainer  either  intended  to  be  personally  bound 
or  acted  upon  the  assumption  that  he  was  personally 
bound  or  that  there  were  any  facts  or  circumstances  to 
show  personal  undertaking  of  liability.  Rules  8  and  9. 
Federal  Rules  of  Civil  Procedure,  require  a  statement 
of  the  specific  grounds  upon  which  relief  is  sought,  and 
fraud  must  be  specially  pleaded.  AU  the  appellant  can 
do  is  quote  the  alleged  warrant}'  and  allege  liability  there- 
on. Xo  case  cited  has  ever  held  a  public  officer  liable 
for  an  undertaking  in  his  official  capacit}'.  The  case  of 
Dawson  v.  Martin,  150  Cal.  App.  2d  379  at  382.  309 
P.  2d  915  at  917,  was  cited  by  these  appellees  in  their 
brief  at  page  4  as  a  California  holding  specifically  on 
the  point  that  a  member  of  a  Board  of  Supervisors  is 
iwt  liable  in  damages  for  his  official  acts,  except  as  such 
liability  is  prescribed  by  statute.  The  alleged  warranty 
herein  merely  stated  two  things : 

1.  That   ^Ir.   Warner   was   •"fully   authorized  to   sign, 
execute  and  deliver"'   the  contract:  and 

2.  That  ••all  legal  requirements  have  been  fully  com- 
pHed  with." 


Number  1  is  fully  supported  by  the  record  herein  show- 
ing that  in  truth  a  Minute  Order  adopted  by  the  full 
Board  authorized  Mr.  Warner  to  sign  the  contract.  There 
was  no  falsity  about  the  authorisation  he  had  received  to 
sign  the  contract  and  none  is  alleged. 

Number  2  was  an  alleged  warranty  that  the  legal  re- 
quirements for  the  contract  were  complied  with.  First 
of  all,  it  must  be  conceded  that  in  California,  as  elsewhere, 
the  parties  to  a  contract  are  presumed  to  have  in  mind 
and  to  know  all  the  applicable  laws  pertaining  to  the 
contract,  Robertson  v.  Dodson,  54  Cal.  App.  2d  661  at 
664,  129  P.  2d  726  at  728;  Mehlstedt  v.  Fugit,  79  Cal. 
App.  2d  562  at  566,  180  P.  2d  777  at  779;  Monson  v. 
Fischer,  118  Cal.  App.  503  at  516,  5  P.  2d  628  at  633; 
Hays  V.  Bank  of  America,  71  Cal.  App.  2d  301  at  304, 
162  P.  2d  679  at  681 ;  Traders  and  General  Insurance 
Company  v.  Pacific  Empire  Insurance  Company,  130 
Cal.  App.  2d  158  at  164,  77^  P.  2d  493  at  497;  Alpha 
Beta  Food  Markets,  Inc.  v.  Retail  Clerks  Union  Local 
No.  770,  45  Cal.  2d  764  at  771,  291  P.  2d  433  at  437; 
even  though  those  laws  may  affect  the  very  validity  of 
the  contract,  Burke  v.  Meyerstein,  94  Cal.  App.  349  at 
353,  271  Pac.  343  at  345;  Hales  v.  Snowden,  19  Cal. 
App.  2d  366  at  369,  65  P.  2d  847  at  849.  Second,  the 
contract  herein  was  a  printed  one  on  the  form  supplied 
by  the  Dixie  Tank  Company  and,  again,  it  is  California 
as  well  as  universal  law  that  a  contract  is  to  be  con- 
strued most  strongly  against  the  writer.  Payne  v.  New- 
val,  155  Cal.  46  at  50.  99  Pac.  476  at  478;  Nerski  v. 
Hammond  Lhr.  Co.,  202  Cal.  643  at  645,  262  Pac.  755  at 
756;  Hunt  v.  United  Bank  and  Trust  Co.,  210  Cal.  108 
at  116,  291  Pac.  184  at  188;  Marsh  and  Co.  v.  Tremper, 
210  Cal.  572  at  574,  292  Pac.  950  at  951;  Weil  v.  Cali- 
fornia Bank,  219  Cal.  538  at  541,  27  P.  2d  904  at  905; 
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Pac.  Lbr.  Co.  v.  Industrial  Ace.  Com.,  22  Cal.  2d  410 
at  422,  139  P.  2d  892  at  898;  Taylor  v.  Hill,  31  Cal.  2d 
2>72>  at  374,   189  P.  2d  258  at  259. 

Civil  Code,  Section  1654,  specifically  provides  not  only 
this  rule  of  construction  in  ordinary  contracts  but  that  in 
a  contract  between  a  public  officer  or  body  and  a  private 
party,  it  is  presumed  "all  uncertainty  was  caused  by  the 
private  party." 

If,  then,  Mr.  Warner's  "warranty"  amounts  to  stat- 
ing that  the  "legal  requirements"  were  "complied  with," 
and  both  he  and  the  appellant  knew  the  California  law 
regarding  adoption  of  plans  and  specifications  (as  the 
section  is  quoted  in  the  Court's  footnote  No.  2,  not  merely 
"failure  to  have  adequate  plans  and  specifications,"  as 
the  Court  states  at  page  4  of  its  decision  herein)  and 
the  California  law  requiring  advertisements  for  bids, 
then  the  appellant  had  as  much  knowledge  of  the  facts 
if  not  more ;  the  appellant  did  not  bid  on  any  such  adopted 
plans,  and  could  not  have,  for  there  were  none;  the  ap- 
pellant did  not  bid  in  response  to  any  such  advertisement 
for  bids,  and  could  not  have,  for  there  was  none. 

In  short,  the  appellant  knew  the  significant  facts  as 
well  as  anyone  else.  This  appears  from  the  face  of  the 
Complaint;  the  appellant  never  once  has  alleged  that  Mr. 
Warner's  knowledge  was  any  superior  to  appellant's. 

What  appellant  is  seeking  to  do,  in  this  alternative  count 
against  Mr.  Warner,  is  to  place  a  seventy-five  hundred 
dollar  loss  on  an  innocent  ministerial  officer  who  was  di- 
rected by  a  majority  of  the  Board  of  Supervisors  to  sign 
a  specific  contract.  The  judgment  should  be  against  the 
Board  in  its  entirety,  if  anyone.  Of  course,  this  is  a 
transparent  means   of   escaping  the   palpable   intent  and 


mandate  of  the  Government   Code  making  the  contract 
void. 

If  the  contract  is  void  for  being  contrary  to  the  law, 
the  alleged  warranty  is  also  void.  46  Am.  Jur.  305  and 
483,  Sales,  Sees.  124  and  299. 

IT. 
Error  That  an  Emergency  Can  Be  Found. 

The  trial  judge  had  nothing  before  him,  and  there  is 
nothing  before  this  Court,  setting  forth  the  necessary 
material  facts  to  show  that  an  emergency  existed.  It  was 
incumbent  upon  the  appellant,  in  its  successive  amend- 
ments to  its  Complaint,  to  state  the  material  facts  upon 
which  it  sought  recovery.  Rule  8,  Federal  Rules  of  Civil 
Procedure.  Only  in  its  original  Complaint  did  it  refer 
to  ''itemization"  which  the  County  was  allegedly  requir- 
ing [Par.  VIII;  R.  9].  This  allegation  was  dropped  in 
the  subsequent  versions  of  the  Complaint.  As  pointed 
out  in  this  appellee's  brief  (p.  11),  this  was  a  reference 
to  the  emergency  statute,  and  the  County  had  suggested 
that  the  appellant  submit  a  bill  based  upon  that  section. 
If  the  appellant  washes  to  bill  the  County  under  that 
section,  it  is  free  to  do  so.  It  is  unfair  to  base  an  ap- 
pellate decision  on  the  statute  when  the  appellant  has 
neither  attempted  to  bill  the  County  under  it  nor  brought 
its  action  under  it,  particularly  w^hen  the  reference  in  the 
first  Complaint  was  that  the  appellee  suggested  it  be  done. 

III. 
Conclusion. 

We  submit  that  the  decision  that  Mr.  Warner  may  be 
found  liable  is  most  serious  and  that  a  rehearing  should 
be  granted.     It  is  disturbing  that  an  individual  member 
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of  a  Board  of  Supervisors,  authorized  by  action  of  the 
full  Board  to  sign  a  specific  contract,  stands  to  lose  sev- 
enty-five hundred  dollars  simply  because  the  appellant's 
printed  form  included  a  statement  that  he  was  thus 
agreeing  that  ''legal  requirements"  had  been  complied 
with,  particularly  when  the  appellant  must  have  known 
(there  is  no  allegation  to  the  contrary)  that  the  legal  re- 
quirements could  not  have  been. 

Secondly,  if  the  appellant  seeks  recovery  on  the  emer- 
gency statute,  it  should  bill  the  appellee  in  that  manner — 
listing  the  items  as  required  by  the  Code  section — and 
ground  its  action  thereon.  It  is  free  to  do  so  at  any 
time. 

Counsel  hereby  certifies  that  in  their  judgment  this  pe- 
tition is  well  founded  and  not  interposed  for  delay. 

Respectfully  submitted, 

Joel  E.  Ogle, 
County  Counsel, 

Stephen  K.  Tamura, 
Assistant  County  Counsel, 

and 
Adrian  Kuyper, 

Assistant  County  Counsel, 

Attorneys  for  Appellees. 


Hearing  En  Banc. 

Should  a  majority  of  this  Court  grant  a  rehearing,  it 
is  the  suggestion  of  these  parties  that,  pursuant  to  Rule 
23,  Rules  of  this  Court,  due  to  the  seriousness  of  the 
issues  herein,  the  case  be  heard  by  the  Court  en  banc. 

Joel  E.  Ogle, 

County  Counsel, 

Stephen  K.  Tamura, 
Assistant  County  Counsel, 
and 

Adrian  Kuyper, 

Assistant  County  Counsel, 

Attorneys  for  Appellees. 


No.  15889  / 
IN  THE 


M 


M^^^ 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


NATIONAL  LABOR  RELATIONS  BOARD, 

vs. 
THE  DEUTSCH  COMPANY, 

THE  DEUTSCH  COMPANY, 

vs. 
NATIONAL  LABOR  RELATIONS  BOARD, 


Petitioner, 
Respondent. 

Petitioner, 
Respondent. 


On  the  Petition  for  Rehearing  to  Set  Aside  Orders  of  the 
National    Labor    Relations    Board. 


PETITION  OF  THE  DEUTSCH  COMPANY  FOR 
REHEARING. 

and 

BRIEF  OF  THE  DEUTSCH  COMPANY. 


CoYLE  &  Cooper, 

Suite  950,  Union  Bank  Building, 
742  South  Hill  Street, 
Los  Angeles  14,  California, 

Attorneys  for  Petitioner -Re  spondent.^^  -.^    p— .^ 

Leon  M.  Cooper,  ^.^^  „  .^  .^^^ 

Of  Cotmsel. 

PAUL  r*'  w»»^»«-»si,  CuERi^ 

Parker  &  Son,  Inc.,  Law  Printers,  Los  Angeles.  Phone  MA.  6-9171. 


TOPICAL  INDEX 

PAGE 

Petition  of  The  Deutsch  Company  for  Rehearing 1 

Brief  of  The  Deutsch  Company... 9 

Statement  of  proceedings  and  jurisdiction 10 

Statement  of   facts 1 1 

1.  The  refusal  of  the  Board  to  receive  evidence  on  the  em- 
ployees' sentiment  as  established  by  the  consent  election....  11 

2.  The  failure  and  refusal  of  the  Board  to  hear  evidence 
with  regard  to  the  elements  and  factors  determining  the 
appropriateness  of  the  unit  for  purposes  of  collective  bar- 
gaining      13 

3.  The  refusal  of  the  Board  to  hear  any  facts  newly  dis- 
covered involving  a  change  of  circumstances  because  of 
the  schism  in  the  Union 15 

Specification  of  errors 17 

Summary  of   argument - 17 

Introduction  20 

Argument 23 

I. 

The  honorable  Court  of  Appeals  for  the  Ninth  Circuit  should 
grant  a  reharing  on  the  petition  of  The  Deutsch  Company 
to  modify  and  set  aside  the  order  of  the  National  Labor 
Relations  Board  because  the  honorable  court  has  overlooked 
points  made  in  argument  that  the  Board  acted  arbitrarily  in 
refusing  to  take  evidence  and  afford  a  fair  hearing  on 
matters  relevant  and  material  to  the  charges  made  against 
The  Deutsch  Company  and  because  the  decision  of  this 
honorable  court  is  in  conflict  with  other  authorities,  all  of 
which  would  bring  about  a  different  result 23 


u. 

PAGI 
II. 

Before  the  Board  can  validly  order  an  employer  to  bargain 
with  the  Union  or  charge  the  employer  for  refusal  to  bar- 
gain in  violation  of  Sections  8(a)(1)  and  8(a)(5)  of  the 
Act.  the  Board  must  establish  that  the  employer  has  refused 
to  bargain  with  the  Union  on  the  basis  of  the  unit  appropri- 
ate for  collective  bargaining  purposes _ 26 

III. 
The  National  Labor  Relations  Board  acted  arbitrarily,  and  in 
abuse  of  the  discretion  conferred  upon  it,  contrary  to  the 
provisions  to  the  National  Labor  Relations  Act,  the  Ad- 
ministrative Procedure  Act,  and  the  Fifth  Amendment  to 
the  United  States  Constitution  in  failing  and  refusing  to  re- 
ceive evidence  with  regard  to  relevant  and  material  facts 
on  the  appropriateness  of  the  unit  for  purposes  of  collective 
bargaining,  during,  and  after,  the  representation  hearing, 
and  hearings  on  the  unfair  labor  charges,  and  this  honorable 
court,  therefore,  should  remand  the  matter  to  the  Board  to 
take    this    evidence 29 

IV. 
The  National  Labor  Relations  Board  acted  arbitrarily  and  in 
the  abuse  of  the  discretion  conferred  upon  it  contrary  to 
the  provisions  of  the  National  Labor  Relations  Act  and  the 
Administrative  Procedure  Act  and  in  violation  of  the  rights 
of  The  Deutsch  Company  and  its  employees  under  the 
Fifth  Amendment  to  the  United  States  Constitution  in  re- 
fusing to  take  evidence  on  the  schism  situation  in  the  Union 
which  occurred  after  the  conclusion  of  the  hearing  by  the 
Board    35 

Conclusion    - _ 38 


111. 

TABLE  OF  AUTHORITIES   CITED 

Cases  page 

Carson  Pirre  Scott  &  Co.,  75  N.  L.  R.  B.  1244 26 

Daily  Review  Corp.  v.  N.  L.  R.  B.,  192  F.  2d  269. „...  30 

Dickey  v.  N.  L.  R.  B.,  217  F.  2d  652 36 

Donnelly  Garment  Co.  v.  N.  L.  R.  B.,  123  F.  2d  215 31 

Endicott- Johnson  Corp.,  108  N.  L.  R.  B.  88 26 

Goddard  &  Co.,  Inc.,  105  N.  L.  R.  B.  849 „ 26 

National  Labor  Relations  Board  v.  Brown  &  Root,  206  F.  2d  73..  23 
National  Labor  Relations  Board  v.  Burns  &  Gillespie,  207  F. 

2d  434  „ 31 

National  Labor  Relations  Board  v.  Cambria  Clay  Products  Co., 

215  F.  2d  48 37 

National  Labor  Relations  Board  v.  Cleveland  Trust  Co.,  214 
F.   2d   95 „ „ 32 

National  Labor  Relations  Board  v.  Glen  Raven  Knitting  Mills, 
235  F.  2d  413 28 

National  Labor  Relations  Board  v.  International  Woodworkers 
of  America,  238  F.  2d  378 33 

National  Labor  Relations  Board  v.  Jones  &  Laughlin,  331  U.  S. 
416    37 

National  Labor  Relations  Board  v.  Mid-Co.  Gasoline  Co.,  172 
F.  2d  874 37 

National  Labor  Relations  Board  v.  Olaa  Sugar  Company,  242 
F.   2d   714 33 

National  Labor  Relations  Board  v.  Plankinton  Packing  Com- 
pany, No.  12419,  43  L.  R.  R.  M.  2858. 2,  17,  27,  28 

Standard  Forgings  Corp.,  In  re,  29  N.  L.  R.  B.  290 37 

Tele-computing  Corporation,  In  re,  122  N.  L.  R.  B.  No.  81, 
43  L.  R.  R.  M.  1167 27,  28 

Universal  Camera  Corp.  v.  N.  L.  R.  B.,  340  U.  S.  474 33 


IV* 

Rules  page 

Rules  of  the  National  Labor  Relations  Board,  Rule  26 10 

Rules  of  the  Untied  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, Rule  23 11,  23 

Statutes 

Administrative  Procedure  Act,   Sec.  7(c) 32 

Labor- Manag-ement  Relations  Act,  Sec.  7 36 

Labor-Management  Relations  Act,  Sec.  10(c) 32 

Labor-Management  Relations  Act,   Sec.   10(e) 11,  32,  33,  37 

National  Labor  Relations  Act,  Sec.  8(a)(1) 

6,    11,    13,  15,  24,  29,  34 

National  Labor  Relations  Act,  Sec.  8(a)(3) 10 

National  Labor  Relations  Act,  Sec.  8(a)(5) 

6,  11,  13,  15,  24,  25,  26,  29,  34 

National  Labor  Relations  Act,   Sec.  9(a) 25,  36 

National  Labor  Relations  Act,  Sec.  9(b) 4,  19,  25 

National  Labor  Relations  Act,  Sec.   10(f) 11 

United  States  Code  Annotated,  Sec.   158(a)(5) 25 

United  States  Code  Annotated,   Sec.    159(1) 25 

United  States  Code  Annotated,  Title  5,  Sec.  1006(c) 32 

United  States  Code  Annotated,  Title  5,  Sec.  1009(e) 33 

United  States  Code  Annotated,  Title  29,  Sec.  160(c) 32 

United  States  Code  Annotated,  Title  29,  Sec.  160(e) 11,  32,  37 

United  States  Code  Annotated,  Title  29,  Sec.  160(f) 11 

United  States  Constitution,    Fifth    Amendment 

3,  6,  18,  22,  26.  30,  34 

Textbook 

44  California  Law  Review    (1956),  pp.  627,  632-641,  Louisell 
and  Degnan,  Rehearing  in  American  Appellate  Courts 23 


No.  15889 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


NATIONAL  LABOR  RELATIONS  BOARD, 

vs. 
THE  DEUTSCH  COMPANY, 

THE  DEUTSCH  COMPANY, 

vs. 

NATIONAL  LABOR  RELATIONS  BOARD, 


Petitioner, 
Respondent. 

Petitioner, 
Respondent. 


PETITION  OF  THE  DEUTSCH  COMPANY  FOR 
REHEARING. 


To  the  Honorable  Chief  Justice  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  and  the 
Associate  Justices  Thereof,  and  to  the  Honorahles 
James  A.  Fee,  Richard  H.  Chambers,  Stanley  N. 
Barnes,  Circuit  Judges  of  the  Said  Court  of  Appeals: 

The  Deutsch  Company,  Petitioner  and  Respondent  above 
named,  respectfully  petitions  this  Honorable  Court  for  a 
rehearing  on  its  answer  to  the  Petition  for  Enforcement  of 
an  Order  of  the  National  Labor  Relations  Board  and  its 
Petition  to  Modify  and  Set  Aside  Orders  of  the  National 
Labor  Relations  Board,  and  in  support  of  this  Petition 
represents  to  the  Court  as  follows: 

I. 

The  Deutsch  Company,  Petitioner-Respondent,  reserves 
its  argued  position  as  to  each  of  the  points  in  its  Answer 
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to  the  Petition  for  Enforcement  and  its  Petition  to  modify 
and  set  aside  the  Orders  of  the  National  Labor  Relations 
Board  and  to  its  Brief  in  Support  thereof,  but  in  this 
Petition  addresses  itself  solely  to  those  features  of  the 
decision  and  opinion  wherein  it  believes  the  Honorable 
Court  may  be  convinced  its  result  is  based  upon: 

(1)  Failure  to  consider  controlling  statutes,  de- 
cisions and  legal  principles; 

(2)  Overlooking  relevant  and  material  facts  in  the 
record  that  the  National  Labor  Relations  Board 
failed  and  refused  to  take  testimony  upon  relevant  and 
material  facts; 

(3)  Overlooking  the  material  question  whether  the 
Board  acted  arbitrarily  in  making  its  orders,  without 
taking  any  testimony  or  receiving  any  evidence  on 
material  issues. 

(4)  The  opinion  is  in  conflict  with  the  opinion  of 
the  Court  of  Appeals  for  the  Seventh  Circuit  in 
National  Labor  Relations  Board  v.  Plankinton  Pack- 
ing Company,  No.  12419,  April  16,  1959,  43 
L.  R.  R.  M.  2858; 

(5)  The  case  is  of  great  precedent  potential. 

n. 

The  features  of  the  decision  and  opinion  of  the  Honor- 
able Court  upon  which  the  foregoing  grounds  for  this 
Petition  are  based  consist  of: 

(1)  The  opinion  and  decision  did  not  decide  the 
legality  of  the  orders  of  the  National  Labor  Relations 
Board  which  carried  with  them  an  implied  ruling  that 
where  the  elective  officers  of  the  Union  have  aban- 
doned their  offices  in  the  Union  and  non-elected  per- 
sons of  a  separate  Union  have  usurped  the  powers  and 
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functions  of  the  officers  and  acted  without  having 
authority  and  without  complying  with  the  Constitu- 
tion and  By-Laws  of  the  Union,  and  a  separate 
Union  for  which  they  purport  to  act  has  never  been 
certified  as  the  exclusive  bargaining  agent  of  any  of 
The  Deutsch  Company's  employees,  there  is  a  schism 
situation  whereby  the  Union  purportedly  certified  to 
represent  the  employees  has  no  agents  or  officers  and 
the  Union  which  claims  to  represent  the  employees 
does  not  meet  the  description  of  the  exclusive  bargain- 
ing representative  set  forth  in  the  Certification  of 
Representations. 

(2)  The  decision  and  opinion  did  not  decide 
whether  the  National  Labor  Relations  Board  abused 
its  discretion  and  acted  contrary  to  the  National  Labor 
Relations  Act,  the  Administrative  Procedure  Act  and 
the  Fifth  Amendment  to  the  United  States  Constitu- 
tion in  refusing  to  hold  a  hearing  and  take  testimony 
on  the  facts  involving  the  schism  situation  and  in- 
volving the  conflict  caused  by  claims  of  two  union 
groups  to  represent  the  employees  of  The  Deutsch 
Company  and  by  denying  summarily  the  Motion  for 
(1)  Rehearing  and  Reconsideration  (2)  An  Order 
Setting  Aside  the  Decision  and  Direction  of  Election 
and  (3)  An  Order  Setting  Aside  Certification  of 
Representatives. 

(3)  The  decision  and  opinion  did  not  decide 
whether  the  National  Labor  Relations  Board  abused 
its  discretion  and  acted  arbitrarily  and  contrary  to 
the  National  Labor  Relations  Act,  the  Administrative 
Procedures  Act  and  the  United  States  Constitution 
in  failing  and  refusing  to  consider  or  take  evidence 
with  regard  to  the  desires  of  the  employees  to  be 


represented  by  a  Union  as  evidenced  by  the  secret 
consent  election  held  on  the  agreement  of  the  em- 
ployer, the  Union,  and  the  Union  members. 

(4)  The  decision  and  opinion  failed  to  decide 
whether  the  National  Labor  Relations  Board  acted 
arbitrarily  and  in  abuse  of  the  discretion  conferred 
upon  it  and  contrary  to  the  National  Labor  Relations 
Act,  the  Administrative  Procedure  Act  and  the  United 
States  Constitution  in  designating  as  the  appropriate 
unit  for  the  purposes  of  collective  bargaining  within 
the  meaning  of  Section  9(b)  of  the  Act  a  multi-plant 
company  unit,  and  in  rejecting  the  offer  of  evidence 
at  the  hearing  on  the  Complaint  and  refusing  to  take 
evidence  upon  a  Petition  for  Rehearing  on  the  issues 
at  the  Representation  hearing  on  the  following  facts : 

(a)  The  Deutsch  Company  had  two  plants  geo- 
graphically separated  which  manufactured  different 
products ; 

(b)  It  sold  its  products  under  separate  sales 
departments,  out  of  separate  catalogs; 

(c)  Its  plants  were  in  separate  cities  and  operated 
under  separate  autonomous  plant  managers,  each 
having  authority  to  hire  and  fire  the  employees 
under  the  respective  separate  plant  managers,  each 
being  responsible  only  to  the  Board  of  Directors  of 
the  corporation ; 

(d)  Its  separate  plants  had  different  rates  of 
pay,  working  conditions,  and  hours  of  work; 

(e)  The  skill  of  the  employees  at  each  of  the 
plants  differed,  the  employees  in  one  plant  being 
highly  skilled  machinists,  and  the  employees  in  the 
other  being  unskilled  assemblers  and  packagers; 
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(f )  The  classification  of  the  workers  by  sex  was 
predominently  male  in  one  plant,  and  almost  en- 
tirely female  at  the  other; 

(g)  The  employer  had  no  uniform  personnel 
policy  for  both  of  its  plants; 

(h)  There  was  no  interchange  of  personnel  be- 
tween the  plants  nor  any  uniform  seniority  list  be- 
tween the  plants; 

(i)  The  majority  of  the  production  and  main- 
tenance employees  at  one  plant  by  secret  ballot  elec- 
tion expressed  their  wish  not  to  be  represented 
by  the  Union  while  it  was  and  is  believed  by  both 
the  Union  and  the  employer  that  a  majority  of 
the  production  and  maintenance  employees  at  the 
other  plant  did  desire  representation  by  the  Union. 

III. 

The  Honorable  Court  of  Appeals  for  the  Ninth  Circuit 
should  decide  the  foregoing  issues,  any  one  of  which  should 
dispose  this  Honorable  Court  either  to  set  aside  and  deny 
enforcement  of  the  Orders  of  the  National  Labor  Rela- 
tions Board  or  to  remand  to  the  National  Labor  Relations 
Board  for  a  hearing  by  it  and  a  determination  of  the 
factual  question  posed  by  these  issues  which  the  National 
Labor  Relations  Board  arbitrarily  and  in  the  abuse  if 
its  discretion  failed  and  refused  to  consider  or  on  which 
the  National  Labor  Relations  Board  failed  to  take  any 
evidence. 

IV. 

That  these  issues  which  the  Honorable  Court  of  Appeals 
for  the  Ninth  Circuit  did  not  decide  should  be  decided  as 
a  matter  of  law  in  determining  whether  or  not  the  em- 
ployer has  failed  to  bargain  with  the  Union  or  has  violated 


Section  8(a)  and  subsections  1  and  5  of  the  National 
Labor  Relations  Act  and  whether  or  not  in  conducting  its 
hearings  and  makings  its  orders  the  National  Labor  Re- 
lations Board  has  violated  the  provisions  of  the  National 
Labor  Relations  Act  and  the  Administrative  Procedure 
Act  and  has  deprived  the  employer  and  his  employees  of 
due  process  of  law  contrary  to  the  provisions  of  the  Fifth 
Amendment  to  the  United  States  Constitution. 

Conclusion. 

For  the  foregoing  reasons  it  is  respectfully  submitted 
that  this  Honorable  Court  should  grant  this  Petition  for 
Rehearing  upon  the  issues  set  forth  herein. 

Respectfully  submitted, 

CoYLE  &  Cooper, 
Attorneys  for  Petitioner  Respondent, 
The  Deutsch  Company. 

Leon  M.  Cooper, 
Of  Counsel. 


1 


— 7— 

State  of  California        ) 

)  ss. 
County  of  Los  Angeles  ) 

Leon  M.  Cooper,  being-  first  duly  sworn,  on  oath,  certi- 
fies and  says: 

That  he  is  one  of  the  attorneys  for  The  Deutsch  Com- 
pany, Petitioner-Respondent  in  this  cause;  that  he  makes 
this  certification  in  compliance  with  Rule  23  of  the  Rules 
of  this  Court;  that  in  his  judgment  the  within  fore- 
going Petition  for  Rehearing  is  well  founded  and  is  not 
interposed  for  delay. 

Leon  M.  Cooper. 

Subscribed  and  sworn  to  before  me  this  5th  day  of  May, 
1959,  at  Los  Angeles,  California. 

MiLLicENT  H.  Suzuki, 

Notary  Public  in  and  for  said 
County  and  State. 


No.  15889 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


NATIONAL  LABOR  RELATIONS   BOARD, 

vs. 
THE  DEUTSCH  COMPANY, 


i     THE  DEUTSCH   COMPANY, 

vs. 
NATIONAL  LABOR  RELATIONS   BOARD, 


Petitioner, 

Respondent. 

Petitioner, 
Respondent. 


On  the   Petition  for  Rehearing  to   Set  Aside   Orders   o£   the 
National    Labor    Relations    Board. 


BRIEF  OF  THE  DEUTSCH  COMPANY. 


To  the  Honorable  Chief  Justice  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  and  the 
Associate  Justices  Thereof,  and  to  the  Honorables 
James  A.  Fee,  Richard  H.  Chambers,  Stanley  N. 
Barnes,  Circuit  Judges  of  the  Said  Court  of  Appeals: 

The  Petitioner,  The  Deutsch  Company,  respectfully 
praying  that  its  Petition  for  Re-hearing  on  its  Petition  to 
Modify  and  to  Set  Aside  the  Orders  of  the  National 
Labor  Relations  Board  should  be  granted,  comes  now,  and 
in  support  thereof,  respectfully  submits: 
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Statement   of   Proceedings   and   Jurisdiction. 

This  case  is  before  this  Honorable  Court  upon  the 
Petition  of  the  National  Labor  Relations  Board  for  En- 
forcement of  its  Order  [Tr.  pp.  105-107]  and  the  Answer 
of  Petitioner-Respondent,  The  Deutsch  Company,  to  the 
said  Petition  for  Enforcement  [Tr.  pp.  125-142]  and 
upon  the  Petition  of  The  Deutsch  Company  to  Modify  and 
Set  Aside  the  Orders  of  the  Nation  Labor  Relations 
Board  [Tr.  pp.  108-125]. 

On  April  8,  1959,  this  Honorable  Court  made  its  decree 
enforcing  the  Order  of  the  National  Labor  Relations 
Board  and  pursuant  to  its  Rule  26  ordered  that  its  Man- 
date be  stayed  for  thirty  days  unless  the  Petition  for 
Rehearing  of  the  cause  be  filed  meantime. 

The  Petition  of  the  National  Labor  Relations  Board 
was  filed  in  the  above-named  Honorable  Court  to  enforce 
its  order  that  The  Deutsch  Company  cease  and  desist  from 
refusing  to  bargain  collectively  with  the  United  Industrial 
Workers'  Local  976,  AIW-AFL-CIO  and  cease  and  de- 
sist from  interfering  with,  restraining  or  coercing  its 
employees  in  the  exercise  of  the  right  to  self -organization, 
to  form  labor  organizations,  to  join  or  assist  United 
Industrial  Workers  Local  976,  AIW-AFL-CIO  or  any 
other  labor  organization,  to  bargain  collectively  through 
representatives  of  their  own  choosing  or  to  engage  in  other 
concerted  activities  or  other  mutual  aid  or  protection  or 
to  refrain  from  any  activities,  except  to  the  extent  that 
such  right  may  be  aflfected  by  an  agreement  requiring 
membership  in  a  labor  organization  as  a  condition  of 
employment,  as  authorized  in  Section  8(a)(3)  of  the 
National  Labor  Relations  Act. 

The  Board  had  held  a  representation  hearing  upon 
which  the  Board  issued  a  Decision  and  Direction  of  Elec- 


—11— 

tion  and  Certification  of  Representatives  and  Orders  in 
Representation  Case  No.  21-RC-4365  [Tr.  pp.  211,  342- 
344,  253,  352,  333,  449-451].  Thereafter,  the  United 
Industrial  Workers'  Local  976,  filed  a  charge  alleging 
that  The  Deutsch  Company  had  been  and  was  engaging  in 
violations  of  Section  8(a),  subsections  (1)  and  (5)  of  the 
National  Labor  Relations  Act.  After  a  hearing,  the 
Honorable  Trial  Examiner  made  his  Intermediate  Report 
and  Recommended  Order   [Tr.  pp.  29-79]. 

The  case  was  transferred  to  the  National  Labor  Rela- 
tions Board  on  February  19,  1957  and  on  September  4, 
1957  the  Board  made  its  Decision  and  Order,  which  it  now 
seeks  to  enforce   [Tr.  pp.  80-85]. 

The  jurisdiction  of  the  Board  arises  because  The 
Deutsch  Company  is  engaged  in  interstate  commerce. 
This  Honorable  Court  has  jurisdiction  to  review  the  said 
orders  of  the  Board  under  and  pursuant  to  National 
Labor  Relations  Act,  Section  10,  subsections  (e)  and  (f) 
as  amended  (29  U.  S.  C.  A.,  Sec.  160,  subsecs.  (e)  and 

(f))- 

This  Honorable  Court  has  jurisdiction  to  re-hear  the 
Petition  to  Modify  and  Set  Aside  the  Order  of  the 
National  Labor  Relations  Board  under  and  pursuant  to 
its  Rule  23. 

Statement  of  Facts. 

1.  The  Refusal  of  the  Board  to  Receive  Evidence  on  the 
Employees'  Sentiment  as  Established  by  the  Consent 
Election. 

In  the  hearing  on  the  charges  of  violations  of  Section 
8(a),  subsections  (1)  and  (5)  of  the  Act,  The  Deutsch 
Company  offered  to  prove  that  since  the  time  of  the 
Representation  Hearing  the  sentiment  of  the  employees  for 


—12— 

representation  by  the  Union  in  one  of  the  plants  was 
tested  by  a  Consent  Election  under  an  agreement  entered 
into  between  the  Union,  all  the  members  of  the  Union, 
and  The  Deutsch  Company  [Tr.  pp.  307-320]. 

The  Union  itself  had  recognized  the  substantial  differ- 
ences between  the  Employees  at  The  Deutsch  Company's 
Avalon  plant  and  those  at  its  Regent  Street  plant  [Tr. 
pp.  160-162].  The  Board  had  also  taken  note  of  these 
distinctions  prior  to  the  agreement  when,  without  any 
evidence  or  basis  for  evidence  of  the  sentiment  of  the 
employees,  it  recognized  in  its  Certification  of  Representa- 
tives that  either  a  single-plant  or  a  multi-plant  unit  would 
be  appropriate  for  the  purposes  of  collective  bargaining 
for  the  Employees  of  The  Deutsch  Company  [Tr.  pp. 
211,  338-341]. 

After  the  conclusion  of  the  Representation  Hearing  the 
sentiment  of  the  employees  at  the  Avalon  plant  was  dis- 
covered to  be  substantially  against  representation  by  the 
Union.  Notwithstanding,  the  Union  charged  The  Deutsch 
Company  with  unfair  labor  practices  for  refusing  to 
bargain,  although  there  was  uncontradicted  newly  dis- 
covered evidence  which  the  Board  should  have  heard  in 
order  to  ascertain  whether  or  not  its  prior  decision  in  the 
Representation  Hearing  on  the  appropriateness  of  the 
unit  was  valid.  These  facts  in  connection  with  other  rele- 
vant facts  with  regard  to  the  appropriateness  of  the  unit 
for  the  purposes  of  collective  bargaining  were  specifically 
rejected  by  the  Honorable  Trial  Examiner,  although  an 
offer  of  proof  was  made  that  there  was  newly  discovered 
evidence  and  that  there  was  evidence  of  a  change  of  cir- 
cumstances with  regard  to  the  question  of  the  appropriate- 
ness of  the  unit  which  should  have  been  heard  by  the  Board 
in  order  to  determine  whether  or  not  there  was  a  valid 
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basis  for  the  charges  of  a  violation  of  Section  8(a),  sub- 
sections (1)  and  (5)  of  the  Act  [Tr.  pp.  316-317]. 
This  the  Board  refused  to  do.  The  Board  in  refusing  to 
take  the  evidence  acted  arbitrarily  and  in  the  abuse  of 
the  discretion  conferred  upon  it. 

2.  The  Failure  and  Refusal  of  the  Board  to  Hear  Evi- 
dence With  Regard  to  the  Elements  and  Factors 
Determining  the  Appropriateness  of  the  Unit  for 
Purposes  of  Collective  Bargaining. 

In  the  Representation  Hearing  the  greatest  amount  of 
the  time  was  taken  up  with  the  determination  of  whether 
or  not  certain  persons  were  supervisors. 

The  little  evidence  w4th  regard  to  the  appropriateness 
of  the  unit  for  the  purposes  of  collective  bargaining  which 
was  heard  at  the  Representation  Hearing  included  the 
fact  that  there  were  two  separate  plants  for  the  Company 
in  different  cities  having  different  working  hours  and 
different  shifts.  There  was  further  testimony  that  there 
was  no  history  of  interchangeability  of  the  Employees 
between  the  two  plants,  each  of  which  had  separate 
supervision. 

Following  the  taking  of  the  testimony  at  the  Representa- 
tion Hearing,  the  Union  was  willing  to  stipulate  to  a 
separate  plant  unit  appropriate  for  the  purposes  of  collec- 
tive bargaining  [Tr.  pp.  189-195].  One  of  the  intervening 
unions,  however,  which  received  no  votes  in  any  election, 
felt  that  the  appropriate  unit  should  be  the  entire  em- 
ployer unit.  The  Hearing  Officer  at  the  Representation 
Hearing  believed  that  if  the  parties  all  should  agree  that 
there  were  two  units  the  Board  would  accept  it. 

The  Union's  organzational  procedure,  as  stated  at  the 
Representation  Hearing,  was  only  to  apply  for  the  Avalon 


—14— 

plant  and  treat  the  Regent  Street  plant  as   an  entirely 
separate  organizational  problem    [Tr.  pp.    196-197]. 

In  its  Decision  and  Direction  of  election  [Tr.  pp.  338- 
341],  the  Board  stated  and  found  that  the  single  plant 
unit  would  have  been  appropriate  here,  although  it  did  con- 
clude that  the  multi-plant  unit  was  appropriate.  How- 
ever, the  Decision  and  Direction  of  Election  erroneously 
stated  that  the  two  plants  w^ere  centrally  administered, 
functionally  integrated,  had  a  uniform  personnel  policy 
and  that  the  Employees  at  the  two  plants  have  similar 
skills.  Out  of  these  facts  and  others  the  Board  concluded 
that  a  single  unit  at  both  plants  would  be  appropriate. 

If  these  erroneous  impressions  had  been  called  to  the 
attention  of  the  Board,  it  would  have  satisfied  the  Board 
that  the  multi-plant  unit  was  inappropriate  and  single- 
plant  unit  was  the  appropriate  unit  for  the  purposes  of 
collective  bargaining.  The  Deutsch  Company  attempted 
to  correct  these  errors  and  to  bring  other  relevant  and 
material  facts  to  the  attention  of  the  Board  by  a  Petition 
for  Rehearing  and  Reconsideration  by  the  Board  of  its 
Decision  and  Direction  of  Election,  etc.  [Tr.  pp.  425-446]. 
This  Petition  was  denied  without  any  hearing  on  the  facts 
or  arguments  on  the  law.  The  Petition  for  Rehearing 
and  Reconsideration  had  been  pending,  and  the  notice  of 
the  decision  denying  the  Petition  was  not  given  to  The 
Deutsch  Company  until  after  the  Board  had  conducted  its 
election. 

It  was  an  abuse  of  discretion  by  the  Board  and  an 
arbitrary  act  by  the  Board  to  deny  summarily  the  Petition 
for  Rehearing  and  Reconsideration  on  these  allegations 
without  taking  any  testimony  on  the  facts  offered  to  the 
Board.  It  was  this  basic  error  which  caused  the  difficulty 
which  the  Union,  its  members  and  the  Employer  attempted 
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to  resolve  by  their  own  agreement  for  a  consent  election 
in  November. 

At  the  time  of  the  hearing  on  the  8(a)  (1)  and  8(a)  (5) 
charges,  The  Deutsch  Company  again  offered  evidence  of 
the  additional  facts  to  correct  the  errors  of  the  Representa- 
tion Hearing  and  the  newly  discovered  evidence  with  re- 
gard to  the  sentiment  of  the  employees  against  representa- 
tion by  the  Union  at  the  Avalon  plant.  This  conclusively 
establishes  that  the  single-plant  unit  is  appropriate.  Again, 
the  Trial  Examiner  and  the  Board  rejected  the  offer  of 
proof  and  made  the  order  without  hearing  any  of  the 
facts  or  the  offered  testimony  [Tr.  pp.  307-320].  This 
was  an  arbitrary  act  of  the  Board  and  the  abuse  of  its 
discretion,  because  it  made  its  orders  without  giving  any 
consideration  to  relevant  and  material  facts  which  should 
have  determined  its  action. 

3.  The  Refusal  of  the  Board  to  Hear  Any  Facts  Newly 
Discovered  Involving  a  Change  of  Circumstances  Be- 
cause of  the  Schism  in  the  Union. 

Following  the  hearing  on  the  8(a)(1)  and  8(a)(5) 
charges  the  Honorable  Trial  Examiner  made  his  Inter- 
mediate Report  and  Recommended  Order.    On  September 

4,  1957  the  National  Labor  Relations  Board  issued  its 
Decision  and  Order  adopting  the  findings  and  conclusions 
and  recommendations  of  the  Trial  Examiner. 

On  or  about  September  6,  1957  demands  were  made  by 
one  Peter  Lentini  as  secretary  of  the  United  Industrial 
Workers'  Local  976  AIW-AFL-CIO  demanding  that  The 
Deutsch  Company  commence  bargaining  with  Local  976 
through  him.  At  the  same  time,  certain  persons,  including 
Carl  W.  Griepentrog,  Frank  Evans,  and  Bert  Bergback- 
inger,    claiming    to    be,    respectively,    the    President,    an 
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Executive  Board  Member,  and  a  Vice-President  of  the 
International  Union,  Allied  Industrial  Workers  of  Amer- 
ica, affiliated  with  AFL-CIO  demanded  that  The  Deutsch 
Company  bargain  with  them  as  the  agent  and  exclusive 
representative  of  The  Deutsch  Company's  employees  pur- 
suant to  the  orders  of  the  National  Labor  Relations  Board. 
The  company  had  been  informed  that  the  latter  persons 
were  not  elected  officials  of  Local  976,  but  that  they  had 
usurped  the  powers  and  functions  of  the  officials  of  the 
Union  and  are  acting  without  the  authority  of  the  Union 
and  without  complying  with  the  constitution  or  by-laws  of 
the  Union.  The  International  Union  which  they  represent 
had  never  been  certified  as  the  exclusive  representative  of 
the  employees  of  The  Deutsch  Company.  The  Deutsch 
Company  was  informed  that  the  existing  officers  of  Local 
976  had  abandoned  and  discontinued  their  offices  and  func- 
tions and  that  it  had  been  dissolved  and  was  no  longer  in 
existence  by  reason  of  the  schism  and  certain  charges  and 
litigation  pending  between  the  Local  and  the  Interna- 
tional. The  conflicting  demands  for  bargaining  made  it 
impossible  for  The  Deutsch  Company  to  comply  with  any 
order  even  if  the  order  had  been  a  lawful  one. 

The  Deutsch  Company  brought  these  matters  to  the 
attention  of  the  Board  by  a  motion  for  Rehearing  and 
Reconsideration  of  its  Decision  and  Order,  etc.  [Tr.  pp. 
97-101]. 

The  Board  summarily  denied  the  Motion  for  Recon- 
sideration and  Rehearing  based  upon  these  newly  dis- 
covered facts  and  change  of  circumstances  without  taking 
any  evidence  thereon  [Tr.  pp.  103-104].  It  was  an  abuse 
of  its  discretion  and  an  arbitrary  act  of  the  Board  to 
deny  this  Motion  without  a  hearing  and  without  taking 
any  evidence  on  any  of  the  facts  alleged  therein. 
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Specification  of  Errors. 

1.  Failure  to  consider  controlling  statutes,  decisions 
and  legal  principles; 

2.  Overlooking  relevant  and  material  facts  in  the 
record  that  the  National  Labor  Relations  Board  failed  and 
refused  to  take  testimony  upon  relevant  and  material  facts. 

3.  Overlooking  the  material  question  whether  the 
Board  acted  arbitrarily  in  making  its  orders,  without  tak- 
ing any  testimony  or  receiving  any  evidence  on  material 
issues. 

4.  The  opinion  is  in  conflict  with  the  opinion  of  the 
Court  of  Appeals  for  the  Seventh  Circuit  in  National 
Labor  Relations  Board  v.  Plankinton  Packing  Company, 
No.  12419,  April  16,  1959,  43  L.  R.  R.  M.  2858. 

Summary  of  Argument. 

The  features  of  the  decision  and  opinion  of  the  Honor- 
able Court  upon  which  the  foregoing  grounds  for  this 
Petition  are  based  consist  of: 

(1)  The  opinion  and  decision  did  not  decide  the 
legality  of  the  orders  of  the  National  Labor  Rela- 
tions Board  which  carried  with  them  an  implied  ruling 
that  where  the  elective  officers  of  the  Union  have 
abandoned  their  offices  in  the  Union  and  non-elected 
persons  of  a  separate  Union  have  usurped  the  powers 
and  functions  of  the  officers  and  acted  without  having 
authority  and  without  complying  with  the  Constitu- 
tion and  By-Laws  of  the  Union,  and  a  separate  Union 
for  which  they  purport  to  act  has  never  been  certi- 
fied as  the  exclusive  bargaining  agent  of  any  of  The 
Deutsch  Company's  employees,  there  is  a  schism  sit- 
uation whereby  the  Union   purportedly  certified  to 
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represent  the  employees  has  no  agents  or  officers  and 
the  Union  which  claims  to  represent  the  employees 
does  not  meet  the  description  of  the  exclusive  bargain- 
ing- representative  set  forth  in  the  Certification  of 
Representations. 

(2)  The  decision  and  opinion  did  not  decide 
whether  the  National  Labor  Relations  Board  abused 
its  discretion  and  acted  contrary  to  the  National  La- 
bor Relations  Act,  the  Administrative  Procedure  Act 
and  the  Fifth  Amendment  to  the  United  States  Con- 
stitution in  refusing  to  hold  a  hearing  and  take  testi- 
mony on  the  facts  involving  the  schism  situation  and 
involving  the  conflict  caused  by  claims  of  two  union 
groups  to  represent  the  employees  of  The  Deutsch 
Company  and  by  denying  summarily  the  Motion  for 
(1)  Rehearing  and  Reconsideration,  (2)  An  Order 
Setting  Aside  the  Decision  and  Direction  of  Election, 
and  (3)  An  Order  Setting  Aside  Certification  of  Rep- 
resentatives. 

(3)  The  decision  and  opinion  did  not  decide 
whether  the  National  Labor  Relations  Board  abused 
its  discretion  and  acted  arbitrarily  and  contrary  to 
the  National  Labor  Relations  Act,  the  Administra- 
tive Procedures  Act  and  the  United  States  Constitu- 
tion in  failing  and  refusing  to  consider  or  take  evi- 
dence with  regard  to  the  desires  of  the  employees  to 
be  represented  by  a  Union  as  evidenced  by  the  secret 
consent  election  held  on  the  agreement  of  the  em- 
ployer, the  Union,  and  the  Union  members. 

(4)  The  decision  and  opinion  failed  to  decide 
whether  the  National  Labor  Relations  Board  acted 
arbitrarily  and  in  abuse  of  the  discretion  conferred 
upon  it  and  contrary  to  the  National  Labor  Rela- 
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tions  Act,  the  Administrative  Procedure  Act  and  the 
United  States  Constitution  in  designating  as  the 
appropriate  unit  for  the  purposes  of  collective  bar- 
gaining within  the  meaning  of  Section  9(b)  of  the 
Act  a  multi-plant  company  unit,  and  in  rejecting  the 
offer  of  evidence  at  the  hearing  on  the  Complaint  and 
refusing  to  take  evidence  upon  a  Petition  for  Rehear- 
ing on  the  issues  at  the  Representation  hearing  on 
the  following  facts: 

(a)  The  Deutsch  Company  had  two  plants 
geographically  separated  which  manufactured 
different  products; 

(b)  It  sold  its  products  under  separate  sales 
departments,  out  of  separate  catalogs; 

(c)  Its  plants  were  in  separate  cities  and  op- 
erated under  separate  autonomous  plant  man- 
agers, each  having  authority  to  hire  and  fire  the 
employees  under  the  respective  separate  plant 
managers,  each  being  responsible  only  to  the 
Board  of  Directors  of  the  corporation; 

(d)  Its  separate  plants  had  different  rates  of 
pay,  working  conditions,  and  hours  of  work; 

(e)  The  skill  of  the  employees  at  each  of  the 
plants  differed,  the  employees  in  one  plant  being 
highly  skilled  machinists,  and  the  employees  in 
the  other  being  unskilled  assemblers  and  pack- 
agers ; 

(f)  The  classification  of  the  workers  by  sex 
was  predominantly  male  in  one  plant,  and  almost 
entirely  female  at  the  other; 

(g)  The  employer  had  no  uniform  personnel 
policy  for  both  of  its  plants; 
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(h)  There  was  no  interchange  of  personnel 
between  the  plants  nor  any  uniform  seniority  list 
between  the  plants; 

(i)  The  majority  of  the  production  and  main- 
tenance employees  at  one  plant  by  secret  ballot 
election  expressed  their  wish  not  to  be  repre- 
sented by  the  Union  while  it  was  and  is  believed 
by  both  the  Union  and  the  employer  that  a  ma- 
jority of  the  production  and  maintenance  em- 
ployees at  the  other  plant  did  desire  representa- 
tion by  the  Union. 

Introduction. 

The  argument  made  in  the  Brief  of  The  Deutsch  Com- 
pany in  support  of  its  Petition  to  Modify  and  Set  Aside 
the  Order  of  the  National  Labor  Relations  Board  is  in- 
corporated herein  by  reference.  The  Points  and  Authori- 
ties set  forth  therein  will  not  be  reiterated  here.  The 
arguments  there  made  were  in  some  respects  resolved  by 
the  decision  and  opinion  of  this  Honorable  Court. 

However,  in  its  opinion,  the  Honorable  Court  did  not 
consider  the  essential  factors  in  this  case  turning  on 
whether  the  National  Labor  Relations  Board  acted  arbi- 
trarily and  in  the  abuse  of  its  discretion  in  refusing  to 
take  evidence  on  relevant  and  material  facts  throughout 
its  determination  of  the  charges  brought  against  The 
Deutsch  Company  in  various  hearings. 

Initially,  the  National  Labor  Relations  Board  summar- 
ily and  without  taking  any  testimony  denied  The  Deutsch 
Company's  Petition  for  Rehearing  and  Reconsideration  of 
Its  Decision  and  Direction  of  Election,  after  the  Repre- 
sentation Hearing.  Here,  additional  facts  could  have  been 
introduced  which  would  have  corrected  erroneous  findings 
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and  reached  a  conclusion  agreeable  to  both  the  Union  and 
The  Deutsch  Company  that  the  appropriate  unit  was  the 
separate  plant  unit.  The  Board  insisted  on  conducting  an 
election  without  taking  this  vital  evidence. 

Subsequently,  it  was  discovered  that  the  sentiment 
among  the  employees  at  the  Avalon  plant  was  against 
representation  by  the  Union.  This,  together  with  the  other 
factors  which  pointed  toward  a  separate  plant  unit  as  the 
appropriate  unit,  induced  the  Employer,  the  Union,  and 
the  Union  Members  to  agree  to  hold  a  consent  election  to 
determine  the  sentiment  of  these  employees  for  representa- 
tion at  Avalon.  Such  an  election  was  conducted  and  the 
sentiment  of  the  employees  at  the  Avalon  plant  was  con- 
clusively established  to  be  against  representation  by  the 
Union. 

Thereafter,  at  the  time  of  the  hearing  upon  the  alleged 
charges  for  failure  to  bargain  the  Honorable  Trial  Exam- 
iner and  the  Board  refused  to  take  any  of  the  evidence 
with  regard  to  all  of  the  facts  with  regard  to  the  appro- 
priateness of  the  unit  including  the  sentiment  of  the  em- 
ployees to  be  represented  by  the  Union.  Again,  it  is  con- 
tended that  the  Board  acted  arbitrarily  and  in  abuse  of 
its  discretion  in  making  its  order  that  the  Employer  cease 
and  desist  from  failing  and  refusing  to  bargain. 

Finally,  after  the  making  of  the  order,  new  facts,  newly 
discovered  evidence  and  change  of  circumstances  were 
brought  to  the  attention  of  the  Board  by  the  Employer 
which  was  faced  with  a  schism  situation  in  the  Union  and 
conflicting  demands  for  representation.  Once  more,  the 
Board  acting  summarily  and  without  taking  any  evidence 
denied  the  motion  and  proceeded  to  enforce  the  order. 
Again,  the  Board  acted  arbitrarily  and  in  abuse  of  its  dis- 
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cretion  in  failing  to  afford  a  fair  and  proper  hearing  to 
the  Company. 

Therefore,  the  Board  has  violated  the  express  protec- 
tion of  a  full  and  fair  hearing  afforded  by  the  National 
Labor  Relations  Act  and  the  Administrative  Procedure 
Act,  and  the  arbitrary  rulings  of  the  National  Labor  Re- 
lations Board  and  the  abuse  of  the  discretion  conferred 
upon  it  in  refusing  to  take  evidence  has  resulted  in  denial 
of  a  fair  hearing  to  The  Deutsch  Company  contrary  to 
the  provisions  of  the  Fifth  Amendment  of  the  United 
States  Constitution. 

The  result  has  been  to  disenfranchise  the  employees  of 
The  Deutsch  Company  in  their  statutory  right  to  choose 
their  own  bargaining  representative  under  the  provisions 
of  the  National  Labor  Relation  Act. 

For  these  reasons  it  is  respectfully  requested  that  this 
Petition  for  Rehearing  should  be  granted  by  this  Honor- 
able Court, 
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ARGUMENT. 

I. 

The  Honorable  Court  of  Appeals  for  the  Ninth  Circuit 
Should  Grant  a  Rehearing  on  the  Petition  of  The 
Deutsch  Company  to  Modify  and  Set  Aside  the 
Order  of  the  National  Labor  Relations  Board  Be- 
cause the  Honorable  Court  Has  Overlooked  Points 
Made  in  Argument  That  the  Board  Acted  Arbi- 
trarily in  Refusing  to  Take  Evidence  and  Afford 
a  Fair  Hearing  on  Matters  Relevant  and  Material 
to  the  Charges  Made  Against  The  Deutsch  Com- 
pany and  Because  the  Decision  of  This  Honorable 
Court  Is  in  Conflict  With  Other  Authorities,  All 
of  Which  Would  Bring  About  a  Different  Result. 

The  rules  of  the  Court  of  Appeals  for  the  Ninth  Circuit 
afford  an  interested  party  the  opportunity  to  petition  the 
Honorable  Court  for  a  rehearing  within  thirty  days  after 
the  Judgment. 

Rules  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  Rule  23. 

The  purpose  of  a  petition  for  rehearing  is  to  direct  the 
Court's  attention  to  some  material  matter  of  law  or  fact 
which  it  may  have  overlooked  in  deciding  the  case,  and 
which,  had  it  been  given  consideration,  would  probably 
have  brought  about  a  different  result. 

National  Labor  Relations  Board  v.  Brown  &  Root, 
206  F.  2d  72>  (C.  A.  8,  1953). 

See: 

Louisell  and  Degnan,  ''Rehearing  in  American  Ap- 
pellate Courts,"  44  Cal.  L.  Rev.  627,  632-641 
(1956). 
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The  opinion  of  this  Honorable  Court  gave  consideration 
to  the  questions  of  appropriateness  of  the  two-plant  unit, 
the  irregularities  of  the  Board-conducted  election,  the  lack 
of  the  majority  of  the  employees  voting  thereat,  the  valid- 
ity of  the  consent  election,  the  waiver  by  the  union  of  its 
rights  and  the  Company's  good  faith  in  bargaining.  It 
is  respectfully  submitted  that  the  Honorable  Court  did  not 
consider  the  arbitrary  manner  in  which  the  Board  abused 
the  discretion  conferred  upon  it  in  refusing  to  take  rele- 
vant and  material  testimony  in  making  its  decision.  Al- 
though the  Court  did  consider  the  Board's  decision  as  to 
the  appropriateness  of  the  single  plant  unit  and  even  noted 
that  the  Board  could  have  found  either  way,  this  Honor- 
able Court  did  not  in  its  opinion  touch  upon  the  question 
whether  or  not  the  Board's  determination  was  made  in 
light  of  all  of  the  evidence  which  was  offered  to  it  and 
which  it  rejected  at  the  time  of  the  representation  hearing, 
prior  to  the  Board-conducted  election,  at  the  time  of  the 
Board  hearing,  and  subsequent  thereto. 

This  Honorable  Court  in  its  opinion  did  not  consider 
whether  the  newly  discovered  evidence  and  change  of  cir- 
cumstances as  shown  by  the  private  consent  election  were 
arbitrarily  excluded  from  the  Board's  consideration  in 
making  its  determination  of  the  appropriate  unit  for  col- 
lective bargaining  and  in  deciding  whether  or  not  The 
Deutsch  Company  had  violated  sections  8(a)  1  and  8(a)5 
of  the  Act.  Because  no  evidence  was  taken  upon  these 
matters  which  were  relevant  and  material  both  on  the  rep- 
resentation question  and  on  the  unfair  bargaining  ques- 
tion, the  Board's  arbitrariness  and  abuse  of  discretion  are 
established. 

Finally,  when  newly  discovered  evidence  and  a  change 
of  circumstances  involving  a  schism  situation  were  brought 


—25— 

to  the  attention  of  the  Board  by  a  Motion  for  Rehearing 
and  Reconsideration,  and  the  Board  summarily  rejected 
the  Motion  without  taking  any  evidence  thereon,  it  is  re- 
spectfully suggested  that  this  Court  should  have  given 
consideration  in  its  opinion  to  the  fact  that  the  Board 
acted  arbitrarily  and  in  abuse  of  its  discretion  in  failing 
to  take  evidence  upon  this  matter  vitally  connected  with 
its  cease  and  desist  order. 

The  National  Labor  Relations  Act  requires  the  em- 
ployer to  bargain  with  the  representative  of  its  employees 
subject  to  provisions  of  Section  9(a). 

National   Labor    Relations    Act,    Sec.    8(a) 5;    29 
U.  S.  C  A.,  Sec.  158(a)(5). 

Section  9(a)  defines  the  exclusive  representative  of  the 
employees  for  purposes  of  collective  bargaining  as  the  rep- 
resentative in  a  unit  appropriate  for  purposes  of  collective 
bargaining.  In  making  the  determination  the  Board  shall 
consider  whether  or  not  unit  appropriate  for  the  purpose 
of  collective  bargaining  assures  to  the  employees  the 
fullest  freedom  in  exercising  the  right  guaranteed  under 
the  National  Labor  Relations  Act. 

National  Labor  Relations  Act,  Sec.  9(b) ;  29  U.  S. 
C.  A.  Sec.  159(1). 

These  are  the  questions  which  underly  whether  or  not 
a  fair  hearing  was  afforded  to  The  Deutsch  Company  and 
its  employees  by  the  National  Labor  Relations  Board.  If 
they  were  not,  the  resultant  administrative  errors  which 
caused  the  confusion  recognized  by  both  the  Union  and 
The  Deutsch  Company  do  explain  the  bargaining  problems 
confronting  The  Deutsch  Company.  It  is  respectfully 
suggested  that  a  rehearing  by  this  Honorable  Court  will 
convince  the  Honorable  Court  of  the  fact  that  the  Board 
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acted  arbitrarily  and  in  the  abuse  of  the  discretion  con- 
ferred upon  it,  and  contrary  to  the  provisions  of  the  Na- 
tional Labor  Relation  Act,  the  Administrative  Procedure 
Act  and  in  violation  of  the  rights  of  The  Deutsch  Com- 
pany and  its  employees  under  the  Fifth  Amendment  to  the 
United  States  Constitution. 

II. 
Before  the  Board  Can  Validly  Order  an  Employer  to 
Bargain  With  the  Union  or  Charge  the  Employer 
for  Refusal  to  Bargain  in  Violation  of  Sections 
8(a)(1)  and  8 (a) 5  of  the  Act,  the  Board  Must 
Establish  That  the  Employer  Has  Refused  to  Bar- 
gain With  the  Union  on  the  Basis  of  the  Unit 
Appropriate  for  Collective  Bargaining   Purposes. 

If  the  unit  is  in  fact  inappropriate,  the  employer  would 
violate  the  rights  of  his  employees  and  the  provisions  of 
the  National  Labor  Relations  Act  in  bargaining  with  a 
purported  representative  in  an  inappropriate  unit. 

Endicott- Johnson    Corp.,    108    N.    L.    R.    B.    88 
(1954); 

Goddard&  Co.,  Inc.,  105  N.  L.  R.  B.  849  (1953). 

Therefore,  when  the  employer  refuses  to  bargain  even 
with  the  certified  union  which  is  not  the  representative  of 
the  employees  in  an  appropriate  unit,  it  is  not  a  violation 
of  Section  8(a)(5)  of  the  Act. 

Carson  Pirre  Scott  &  Co.,  7S  N.  L.  R.  B.  1244 
(1948). 

It  is  not  the  intention  of  the  Petitioner  to  reiterate  the 
argument  and  the  authorities  establishing  that  a  single- 
plant  unit  is  the  only  appropriate  unit  for  the  purposes  of 
collective  bargaining  for  The  Deutsch  Company.     These 
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matters  were  covered  in  detail  on  pages  38-45  of  The 
Deutsch  Company's  Brief  on  the  Petition  to  Modify  and 
Set  Aside  the  Order  of  the  National  Labor  Relations 
Board  filed  in  this  Honorable  Court. 

However,  recent  decisions  by  the  National  Labor  Rela- 
tions Board  are  at  a  variance  with  its  determination  of  the 
appropriateness  of  the  unit  in  this  case.  It  is  respectfully 
requested,  therefore,  that  this  Honorable  Court  consider, 
in  passing,  these  decisions;  for,  if  the  Board,  in  attempt- 
ing to  establish  some  sort  of  a  standard,  arbitrarily  varies 
it,  the  Courts  are  inclined  to  consider  the  Board's  action 
arbitrary.  Some  consideration  to  standards  established 
by  the  Board  must  be  given  by  the  Board  in  its  subsequent 
decision.  Even  though  the  customary  practices  of  the 
Board  may  be  left  to  a  case-by-case  application,  an  inher- 
ent inconsistency  in  the  Board's  decision  proves  arbitrari- 
ness. 

National  Labor  Relations  Board  v.  Plankinton 
Packing  Co.,  43  L.  R.  R.  M.  2858  (C.  A.  7,  April 
16,  1959). 

In  the  recent  decision  of  In  re  Tele-computing  Corp,, 
122  N.  L.  R.  B.  No.  81,  43  L.  R.  R.  M.  1167  (Dec.  19, 
1958),  the  Board  held  that  a  single-plant  unit  of  an  air- 
craft valve  manufacturing  company's  production  and  main- 
tenance employees  is  appropriate,  notwithstanding  a  con- 
siderable degree  of  integration  among  the  employees  of 
various  plants  in  the  Los  Angeles  area.  The  employer 
had  plants  in  Lynwood,  Hollywood,  Van  Nuys,  North 
Hollywood  and  Culver  City,  Cahfornia.  The  Board  had 
found  that  the  unit  appropriate  was  the  single-plant  unit, 
even  though  there  was  a  considerable  degree  of  functional 
and  administrative  integration  between  the  various  plants 
involved.     On  the  other  hand,  the  Board  also  noted  the 
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geographical  separation  of  the  plants,  the  absence  of  em- 
ployee interchange,  the  degree  of  local  plant  autonomy,  the 
absence  of  a  bargaining  history,  the  fact  that  no  labor 
organization  sought  a  broader  unit,  and  with  respect  to 
the  Van  Nuys  plant,  a  difference  in  products  manufactured. 

The  similarity  between  the  Tele-Oomputing  Corp.  deci- 
sion and  The  Deutsch  Company  facts  is  striking.  All  of 
the  elements  in  that  decision  exist  here.  The  Board, 
therefore,  in  the  same  locality  and  the  same  industry  has 
shown  patent  inconsistency  in  its  rulings  on  the  appro- 
priateness of  the  unit.  It  is  the  inconsistency  between  the 
positions  taken  by  the  Board  in  the  present  case  and  in 
the  Tele-Computing  case,  which  is  respectfully  called  to 
the  attention  of  this  Honorable  Court.  This  inconsis- 
tency proves  the  Board's  arbitrariness  here. 

As  a  rule,  this  Honorable  Court  should  accept  the  unit 
determination  of  the  National  Labor  Relations  Board,  un- 
less a  review  of  the  entire  record  shows  that  the  Board 
has  acted  arbitrarily  or  without  rational  cause. 

N.  L.  R.  B.  V.  Plankinton  Packing  Co.,  supra; 

N.  L.  R.  B.  V.  Glen  Raven  Knitting  Mills,  235  F. 
2d  413  (C.  A.  4,  1956). 

Thus,  this  Honorable  Court  should  not  only  consider, 
as  it  did,  the  inconsistency  of  the  Board's  decisions  on  the 
appropriateness  of  the  unit  in  similar  cases,  but  whether 
or  not  the  Board  afforded  a  full  and  fair  hearing  to  all 
of  the  parties  concerned  by  taking  all  of  the  relevant  and 
material  evidence  offered  in  connection  with  its  decision. 
If  it  did  not  do  so,  then  clearly  the  Board  acted  arbi- 
trarily, and  this  Honorable  Court  should  afford  a  rehear- 
ing on  the  matter  before  it  to  consider  this  issue. 
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III. 
The  National  Labor  Relations  Board  Acted  Arbitrarily, 
and  in  Abuse  of  the  Discretion  Conferred  Upon  It, 
Contrary  to  the  Provisions  to  the  National  Labor 
Relations  Act,  the  Administrative  Procedure  Act, 
and  the  Fifth  Amendment  to  the  United  States 
Constitution  in  Failing  and  Refusing  to  Receive 
Evidence  With  Regard  to  Relevant  and  Material 
Facts  on  the  Appropriateness  of  the  Unit  for  Pur- 
poses of  Collective  Bargaining,  During,  and  After, 
the  Representation  Hearing,  and  Hearings  on  the 
Unfair  Labor  Charges,  and  This  Honorable  Court, 
Therefore,  Should  Remand  the  Matter  to  the 
Board  to  Take  This  Evidence. 

The  National  Labor  Relations  Board  first  refused  to 
hear  the  significant  and  relevant  evidence  as  to  factors 
determining  the  appropriateness  of  the  unit  immediately 
following  its  Decision  and  Direction  of  Election.  It  indi- 
cated in  its  Decision  and  Direction  of  Election  that  either 
the  single-plant  or  multi-plant  unit  might  be  appropriate 
for  the  purposes  of  collective  bargaining. 

When  the  Board  was  thereafter  confronted  with  a  Peti- 
tion for  Reconsideration  and  Rehearing  which  oflfered  ad- 
ditional evidence,  not  theretofore  adduced,  on  the  question 
of  appropriateness  of  the  unit,  the  Board  summarily  denied 
the  petition  and  refused  to  consider  the  additional  evidence. 
That  began  the  confusion  which  resulted  in  the  Union,  its 
members  and  the  Employer  making  an  agreement  for  a 
consent  election  to  determine  the  sentiment  of  the  em- 
ployees since  it  was  felt  that  the  Board-conducted  election 
has  been  totally  inadequate  even  though  it  may  have  com- 
plied with  certain  legal  formalities. 

Subsequently,  upon  the  hearing  of  the  8(a)(1)  and 
8(a)(5)  charges,  evidence  as  to  the  proper  and  appropri- 
ate unit  for  the  purposes  of   collective  bargaining  was 
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again  offered  together  with  newly  discovered  evidence  in 
regard  to  the  sentiment  of  the  employees  at  the  Avalon 
plant.  This  testimony  was  again  rejected  by  the  Board, 
and,  therefore,  did  not  play  a  part  in  the  decision  of  the 
Honorable  Trial  Examiner  or  the  Board. 

The  Court  of  Appeals  for  the  Second  Circuit  found  that 
it  was  reversible  error  for  a  trial  examiner  to  refuse  to 
require  a  union  witness  to  answer  certain  questions  on 
cross-examination  even  though  the  Board  contended  that 
the  Company  was  not  harmed  because  the  examiner  and 
the  Board  accepted  the  testimony  of  the  Company  wit- 
nesses about  the  subject  involved.  However,  the  Board 
of  Appeals,  Judge  Frank  writing  the  opinion,  indicated 
that  it  was  reversible  error  for  this  testimony  to  be  ex- 
cluded since  the  Court  could  not  determine  what  the  tes- 
timony might  have  disclosed  on  the  relevant  issues  in- 
volved. Thus,  the  case  was  remanded  to  the  Board  with 
directions  to  reopen  the  hearing  to  permit  the  examination 
of  the  witness.  The  Board  would  then  reconsider  the 
findings  in  light  of  this  testimony. 

Daily  Review  Corp.  v.  N.  L.  R.  B.,  192  F.  2d  269 
(C.  A.  2,  1951). 

The  Board  has  contended  that  even  if  this  evidence  is 
admitted  it  would  make  no  difference  because  the  order 
of  the  Board  would  be  the  same.  However,  the  Courts  of 
Appeal  in  reviewing  the  decisions  of  the  National  Labor 
Relations  Board  have  consistently  rejected  this  argument. 
They  have  found  the  rejection  of  relevant  and  material 
evidence  to  be  a  denial  of  due  process  contrary  to  the 
provisions  of  the  Fifth  Amendment  to  the  United  States 
Constitution. 
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In  Donnelly  Garment  Co.  v.  N.  L.  R.  B.,  123  F.  2d  215 
(C.  C.  A.  8,  1941),  Judge  Sanborn,  writing  the  opinion, 
stated  at  page  224: 

"That  a  refusal  by  an  administrative  agency  such 
as  the  National  Labor  Relations  Board,  to  receive  and 
consider  competent  and  material  evidence  offered  by 
a  party  to  a  proceeding  before  it,  amounts  to  a  denial 
of  due  process  is  not  open  to  debate.  .  .  .  That  the 
Board  would  or  might  have  reached  no  different  con- 
clusion had  the  rejected  evidence  been  received,  is  en- 
tirely beside  the  point.  The  truth  is  that  a  controversy 
tried  before  a  Court  or  before  an  administrative 
agency  is  not  ripe  for  decision  until  all  competent  and 
material  evidence  proffered  by  the  parties  has  been 
received  and  considered.  See  National  Labor  Rela- 
tions Board  v.  Thompson  Products,  Inc.,  6  Cir.,  97 
F.  2d  13,  15;  Foote  Bros.  Gear  &  Mach.  Corp.  v. 
National  Labor  Relations  Board,  7  Cir.,  114  F.  2d 
611,  621." 

This  well-estabhshed  rule  has  been  consistently  followed. 
In  National  Labor  Relations  Board  v.  Burns  &  Gillespie, 
207  F.  2d  434  (C.  A.  8,  1953),  the  Court  approved  the 
Donnelly  Garment  Co.  opinion  and  again  found  a  depriva- 
tion of  due  process  in  the  proceedings  before  the  Board 
since  the  proffered  evidence  was  competent  and  material 
and  should  have  been  received  and  considered.  The  fact 
that  the  Board  contended  that,  even  though  the  exclusion 
was  erroneous,  it  was  harmless  and  should  be  ignored  since 
it  would  not  change  the  result,  did  not  derrogate  from  the 
deprivation  of  due  process. 

The  National  Labor  Relations  Board  is  not  permitted 
either  by  the  National  Labor  Relations  Act,  or  the  Admin- 
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istrative  Procedure  Act  to  ignore  material,  uncontradicted 
facts. 

National  Labor  Relations  Board  v.  Cleveland  Trust 
Co.,  214  F.  2d  95  (C  A.  6,  1954). 

The  Administrative  Procedure  Act  provides  that  .  .  . 

"No  sanction  shall  be  imposed  or  rule  or  order  be 
issued  except  upon  consideration  of  the  whole  record 
or  such  portions  thereof  as  may  be  cited  by  any  party 
and  is  supported  by  and  is  in  accordance  with  the 
reliable,  probative  and  substantial  evidence.  Every 
party  shall  have  the  right  to  present  his  case  or  de- 
fense by  oral  or  documentary  evidence,  to  submit  re- 
buttal evidence,  and  to  conduct  such  cross-examination 
as  may  be  required  for  a  full  and  true  disclosure  of 
the  facts." 

Administrative  Procedure  Act,  Sec.  7(c),  5  U.  S. 
C.  A.  1006(c). 

The  Labor  Management  Relations  Act  requires  the 
Board  to  make  its  decision  upon  the  preponderance  of  the 
testimony  taken. 

Labor  Management  Relations  Act,  Sec.  10(c),  29 
U.  S.  C.  A.  160(c). 

When  these  matters  are  reviewed,  the  findings  of  the 
Board  with  respect  to  questions  of  fact  must  be  supported 
by  substantial  evidence  on  the  record  considered  as  a 
whole;  and  the  Court  may  order  the  taking  of  additional 
evidence  if  it  is  satisfied  that  it  is  material  and  that  there 
are  reasonable  grounds  for  the  failure  to  adduce  such 
evidence  in  the  hearings  of  the  Board  or  the  trial  exam- 
iner. 

Labor  Management  Relations  Act,  Sec.  10(e),  29 
U.  S.  C.  A.  160(e). 
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The  provisions  of  the  Administrative  Procedure  Act 
provide  that  the  reviewing  court  in  deciding  relevant  ques- 
tions of  law,  interpreting  constitutional  and  statutory  pro- 
visions, and  determining  the  meaning  or  applicability  of 
the  terms  of  any  agency  action  should  hold  unlawful  and 
set  aside  agency  actions,  findings  and  conclusions  found 
to  be: 

(1)  Arbitrary,  capricious,  an  abuse  of  discretion  or 
otherwise  not  in  accordance  with  law; 

(2)  Contrary  to  constitutional  right,  power,  privilege 
or  immunity; 

(3)  In  excess  of  statutory  jurisdiction,  authority  or 
limitations,  or  short  of  statutory  rights; 

(4)  Without  observance  of  procedure  required  by  law; 

(5)  Unsupported  by  substantial  evidence.  .  .  .  Admin- 
istrative Procedure  Act,  Section  10(e),  5  U.  S.  C.  A. 
Sec.  1009(e). 

The  United  States  Supreme  Court  has  been  scrupulous 
in  protecting  against  the  deprivation  of  due  process  in  vio- 
lation of  loose  administrative  procedure  which  has  resulted 
in  orders  and  decisions  upon  less  than  a  complete  record 
of  material  facts. 

Universal  Camera  Corp.  v.  N.  L.  R.  B.,  340  U.  S. 
474  (1951). 

This  Honorable  Court  itself  has  remanded  to  the  Na- 
tional Labor  Relations  Board  cases  with  directions  to  con- 
sider the  matters  on  the  merits  where  a  full  consideration 
on  the  merit  was  not  afforded  by  the  Board. 

National  Labor  Relations  Board  v.  Olaa  Sugar 
Company,  242  F.  2d  714  (C.  A.  9,  1957); 

National  Labor  Relations  Board  v.  International 
Woodworkers  of  America,  238  F.  2d  378  (C.  A. 
9,  1956). 


The  Petition  for  Enforcement  here  is  based  upon  alleged 
violations  of  Sections  8(a)(1)  and  8(a)(5)  of  the  Act, 
but  a  determination  of  this  question  involves,  preliminary, 
the  decision  as  to  what  is  the  appropriate  unit  for  the 
purposes  of  collective  bargaining-,  designated  or  selected 
by  the  majority  of  the  employees.  This  decision  is  usu- 
ally made  after  a  representation  hearing  and  the  decision 
and  direction  of  election  following  thereon.  Here,  all  of 
the  relevant  evidence  was  not  adduced  at  that  hearing.  The 
Petition  for  Rehearing  and  Reconsideration  to  adduce  ad- 
ditional relevant  and  material  evidence  was  summarily  de- 
nied. The  Union,  its  members  and  the  Employer  then  at- 
tempted to  resolve  the  confusion  generated  by  the  admin- 
istrative, statutory  and  constitutional  error  of  the  Board. 
When,  thereafter,  a  hearing  on  unfair  labor  charges  was 
had,  the  evidence  was  again  summarily  denied  and  the 
evidence  of  the  sentiment  of  the  employees,  newly  dis- 
covered, which  was  also  relevant  and  material,  was  re- 
jected. The  order  of  the  Board,  therefore,  was  not  made 
upon  a  full  hearing  of  the  relevant  and  material  evidence. 
The  provisions  of  the  Administrative  Procedure  Act  and 
the  National  Labor  Relations  Act  were  flagrantly  vio- 
lated. The  Board  made  its  decisions  arbitrarily  and  in 
abuse  of  the  discretion  conferred  upon  it.  Since  a  fair 
hearing  was  denied  to  The  Deutsch  Company  and  its  em- 
ployees, due  process  of  law  guaranteed  by  the  Fifth 
Amendment  of  the  Constitution  of  the  United  States  was 
denied  them.  The  remedy  available  to  them  pursuant  to 
the  Act  is  for  this  Honorable  Court  to  remand  the  case  to 
the  Board  for  the  taking  of  such  additional  evidence  as 
may  be  necessary  and  the  modifying  of  the  findings  by 
reason  of  the  evidence  so  taken  and  filed  and  thereafter 
filing  its  recommendations  for  the  modification  or  setting 
aside  of  the  Board's  original  order. 
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IV. 

The  National  Labor  Relations  Board  Acted  Arbitrarily 
and  in  the  Abuse  of  the  Discretion  Conferred  Upon 
It  Contrary  to  the  Provisions  of  the  National 
Labor  Relations  Act  and  the  Administrative  Pro- 
cedure Act  and  in  Violation  of  the  Rights  of  The 
Deutsch  Company  and  Its  Employees  Under  the 
Fifth  Amendment  to  the  United  States  Constitu- 
tion in  Refusing  to  Take  Evidence  on  the  Schism 
Situation  in  the  Union  Which  Occurred  After  the 
Conclusion  of  the  Hearing  by  the  Board. 

After  the  National  Labor  Relations  Board  made  its  de- 
cision and  issued  its  cease  and  desist  order,  a  schism  oc- 
curred in  the  Union.  The  officers  of  the  Union  were 
ousted,  and  their  activities  were  seriously  called  into  ques- 
tion. Litigation  was  commenced  against  some  of  them. 
However,  both  those  officers  and  other  individuals  who 
were  not  officers  or  delegated  agents  of  the  Union  de- 
manded that  The  Deutsch  Company  bargain  with  them  as 
the  representative  of  The  Deutsch  Company  employees. 
These  other  persons  were  officers  of  the  Allied  Industrial 
Workers  Union  of  America,  AFL-CIO.  It  appeared  from 
the  facts  that  these  other  persons  had  usurped  the  func- 
tions of  Local  976  which  had  been  abandoned  and  dis- 
solved. The  Board  has  denied  there  was  such  dissolution 
or  schism.  It  has  not,  however,  taken  any  evidence  on  the 
issue  and  has  only  made  a  summary  denial  of  the  motion 
of  The  Deutsch  Company  for  a  rehearing  and  reconsider- 
ation on  those  facts. 

It  is  clear  that  the  employees  of  The  Deutsch  Company 
never  voted  for  the  Allied  Industrial  Workers  Union  of 
America,  AFL-CIO,  as  their  representative.  On  the  other 
hand.  Local  976  which  was  certified  has  apparently  been 
dissolved.    Thus,  when  there  is  an  attempt  to  charge  The 
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Deutsch  Company  with  a  violation  of  the  National  Labor 
Relations  Act  in  refusing  to  bargain  collectively  with  the 
representatives  of  its  employees,  it  is  necessary  to  consider, 
initially,  who  those  representatives  are.  Under  Section 
9(a)  of  the  Labor  Management  Relations  Act  they  are  the 
representatives  designated  or  selected  for  the  purposes  of 
collective  bargaining  by  the  majority  of  the  employees. 
Section  7  of  the  Act  gives  the  employees  the  right  to 
form,  join  or  assist  labor  organizations  and  to  bargain 
collectively  through  representatives  of  their  own  choosing. 
Thus,  it  is  relevant  and  material  that  the  representative 
be  a  representative  within  the  meaning  of  the  Act.  It  is 
clearly  not  the  case  here.  J 

At  any  rate,  the  facts  with  regard  to  whether  or  not 
there  is  a  schism  situation  have  never  been  fully  exam- 
ined. They  must  be  examined  by  the  Board  and  the  Board 
must  determine  the  substance  of  the  situation  in  order  to 
ascertain  whether  or  not  the  schism  in  the  Union  has  re- 
moved from  the  employees  their  basic  statutory  right  to 
express  their  choice.  | 

Dickey  v.  N.  L.  R.  B.,  217  F.  2d  652  (C.  A.  6, 
1954).  J 

The  essence,  therefore,  of  the  Board's  arbitrary  act  is 
that  it  has  failed  and  refused  to  receive  evidence  on  the 
situation  and  to  examine  the  facts  and  to  determine  the 
substance  of  the  situation. 

We  will  not  cite  here  the  arguments  and  authorities 
made  with  regard  to  the  deprivation  of  due  process,  arbi- 
trariness, abuse  of  discretion  and  violation  of  the  law  and 
the  Constitution  which  we  have  heretofore  made  in  this 
brief.  Suffice  it  to  say,  that  the  same  authority  is  applica- 
ble in  connection  with  the  failure  to  take  evidence  on  the 
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;chism  situation  as  with  the  failure  to  take  evidence  re- 
i^arding  the  appropriateness  of  the  unit  for  purposes  of 
:ollective  bargaining. 

It  is  significant  to  note  that  where  circumstances  have 
occurred  after  the  Board's  order  has  been  issued  which 
nay  affect  the  propriety  of  the  enforcement  of  the  order, 
the  reviewing  Court  has  discretion  to  decide  the  matter 
DT  to  remand  the  matter  to  the  Board  for  further  consid- 
eration. 

National  Labor  Relations  Board  v.  Jones  &  Laugh' 
lin,  331  U.  S.  416,  427  (1947). 

National  Labor  Relations  Act,  Sec.  10(e),  29  U.  S. 
C  A.  160(e). 

Thus,  where  the  record  fails  to  show  a  determination  of 
material  factors  in  determining  a  vital  issue  on  a  peti- 
tion for  enforcement,  the  Court  of  Appeal  may  remand 
the  case  to  the  Board  in  order  to  have  answers  to  ques- 
tions which  may  have  a  material  bearing  upon  the  proper 
determination  of  the  issues  presented. 

National  Labor  Relations  Board  v.  Mid-Co  Gaso- 
line Co.,  172  F.  2d  874  (C.  A.  5,  1949) ; 

National  Labor  Relations  Board  v.  Cambria  Clay 
Products  Co.,  215  F.  2d  48  (C.  A.  6,  1954). 

It  is  significant  to  note  that  even  the  National  Labor 
Relations  Board  in  its  own  procedure  does  not  hesitate 
to  reopen  a  matter  for  the  taking  of  additional  testimony 
when  the  question  of  the  afTfiliation  of  the  members  of  the 
representative  union  is  involved.  This  is  particularly  true 
where  there  is  a  highly  skilled  unit  such  as  machinists 
seeking  separate  representation. 

In  re  Standard  Forgings  Corp.,  29  N.  L.  R.  B.  290 
(1941). 
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In  any  event,  because  these  relevant  facts  occurred  sub- 
sequent to  the  Board's  decision  and  testimony  thereon  was 
summarily  rejected  by  the  Board  and  because  in  any  event 
a  fair  hearing  requires  the  taking  of  testimony  in  regard 
to  these  facts,  it  is  respectfully  submitted  that  the  Board 
has  abused  its  discretion  and  acted  arbitrarily  in  violation 
of  both  the  statutory  protections  and  the  Constitutional 
rights  afforded  The  Deutsch  Company  and  its  employees. 

Conclusion. 

It  is  respectfully  suggested  that  the  opinion  of  this 
Honorable  Court  did  not  give  consideration  to  the  arbi- 
trary acts  and  the  decisions  and  rulings  of  the  Board  in 
abusing  the  discretion  conferred  upon  it,  contrary  to  the 
provisions  of  the  Administrative  Procedure  Act,  the  Na- 
tional Labor  Relations  Act  and  the  Constitution  of  the 
United  States.  | 

It  is  for  this  reason  that  the  significant  elements  of  the 
charges  have  not  fully  been  heard  by  the  Board  in  making 
its  order.  This  Honorable  Court  should,  therefore,  grant 
a  rehearing  upon  this  matter  in  order  to  hear  and  deter- 
mine these  issues  and  remand  the  case  for  the  taking  of 
additional  evidence. 

Respectfully  submitted, 

CoYLE  &  Cooper, 

By  Leon  M.  Cooper, 

Attorneys  for  Petitioner. 
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No.  15,905 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


William  Dorn",  Jr., 

Appellant, 
vs. 

Balfour,  Guthrie  &  Co.,  Limited,  a 

corporation, 

Appellee. 


MOTION  TO  RECALL  MANDATE,  AND  PETITION  FOR  LEAVE 

TO  FILE  SECOND  PETITION  FOR  REHEARING,  AND 

SECOND  PETITION  FOR  REHEARING. 


To  the  Honorable  Walter  L.  Pope,  Frederick  G.  Ham- 
ley  and  Gilbert  H.  Jertberg,  Judges  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit: 
Appellant  in  the  above  entitled  case  hereby  moves 
the   court  to   recall   the   mandate   heretofore   issued 
and  petitions  the  court  for  leave  to  file  a  second  peti- 
tion for  rehearing,  which  is  hereby  presented. 

Leave  is  asked  because  of  new  law  since  the  denial 
of  the  original  petition  for  rehearing. 

Action  is  by  appellant,  a  longshoreman,  against  re- 
spondent as  ship's  husband  of  the  SS  RIMAC.  The 
court  held  that  the  record  showed  no  evidence  of  con- 
trol of  the  ship  by  appellee  and  further  that  appellee 
owed  no  duty  to  the  appellant.    In  the  briefs  before 


this  court,  appellee  had  cited  Romero  v.  International 
Terminal  Operating  Co.,  142  F.S.  570.  Appellant's 
petition  for  rehearing  was  denied  on  February  3, 
1959,  and  the  mandate  issued  to  the  District  Court 
on  February  10,  1959.  On  February  24,  1959,  the 
Supreme  Court  vacated  the  part  of  the  decision  in 
the  Romero  case  dealing  with  the  ship's  husband. 
{Romero  v.  International  Terminal  Operating  Co., 
27  L.  W.  4161,  4170,  79  Sup.  Ct.  Rep.  468,  487.)  It 
returned  the  case  to  the  District  Court  to  consider  the 
question  of  negligence,  independently  of  employment, 
operation  or  control. 

Possible  negligence  on  the  part  of  the  ship's  husband 
subsumes  a  duty  to  the  plaintiff.  Cf .  C.  c&  0.  R.  Co.  v. 
Mihas,  280  U.S.  102,  106.  Such  negligence  may  rest 
upon  evidence  other  than  evidence  of  operation  or 
control  of  the  ship.  {Romero  v.  I.  T.  0.  Co.,  79  Sup. 
Ct.  Rep.  468,  487.) 

It  is  submitted  that  the  holding  of  the  Supreme 
Court  in  the  Romero  case  is  contrary  to  the  holding 
of  this  court  in  the  present  case. 

A  rehearing  should  be  granted  to  consider  the  effect 
of  the  Supreme  Court's  decision. 

Dated,  San  Francisco,  California, 
March  16,  1959. 

Respectfully  submitted, 
Garry,  Dreyfus,  McTernan  &  Keller, 
George  Olshausen, 

Attorneys  for  Appellant 
and  Petitioner. 
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IN  THE 


United  States  Court  of  Appeals 


FOR  THE   NINTH  CIRCUIT 


No.  15912 


CONTINENTAL  TRADING,  INC., 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


PETITION  FOR  REHEARING 


To  The  Honorable  Pope,  Denman  and  Orr,  Circuit  Judges 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit : 

Under  Rule  23,  Continental  Trading,  Inc.  respectfully 
petitions  for  a  rehearing  in  connection  with  the  Opinion 
filed  by  this  court  on  March  10,  1959  affirming  the  decision 
of  the  Tax  Court  of  the  United  States.  Should  this  Court 
grant  a  rehearing  it  is  suggested  that  the  case  be  reheard 
en  banc  because  of  its  importance. 

(1) 


Question  Presented 

Whether  this  Court  should  reconsider  its  Opinion  and 
grant  a  Petition  for  Rehearing  because  of  its  failure  to 
recognize  the  applicability  of  the  Supreme  Court's  rule  of 
"integration"  of  corporate  activities  as  the  proper  test  to 
be  applied  under  Section  231(b)  in  determining  whether 
a  corporation  is  engaged  in  trade  or  business  within  tlie 
United  States. 

Statute  Involved 

Sec.  231.   Tax  on  Foreign  Corporations 

(b)  Resident  Corporations. — A  foreign  corporation 
engaged  in  trade  or  business  within  the  United  States 
shall  be  taxable  as  provided  in  Section  14(c)(1)  and 
Section  15. 

Statement 

The  statement  of  facts  appearing  in  this  Court's  opinion 
is  adopted  pro  tanto  for  the  purpose  of  this  Petition.  It 
must  be  added,  however,  that  there  are  two  other  categories 
of  facts  (in  addition  to  those  specifically  found  by  the  Tax 
Court  and  adopted  by  this  Court)  which  could  become  rele- 
vant. 

The  first  category  mainly  involves  facts  which  were  not 
expressly  found  by  the  Tax  Court  but  which  were  stipu- 
lated by  the  parties.  The  facts,  as  stipulated,  were  found 
by  the  Tax  Court  but  were  not  published  by  it  in  extenso. 
This  category  also  includes  a  few  facts  taken  from  uncon- 
troverted  testimony  appearing  in  the  Transcript.  All  of 
these  facts  in  the  first  category  are  referred  to  specifically 
in  footnotes  "n"  and  "o"  in  Brief  for  the  Petitioner  on 
l)p.  11-12,  thereof.  They  concern  the  many  and  varied  ac- 
tivities of  the  petitioner  in  the  United  States  during  the 
years  in  issue  including:  the  continued  presence  of  some 


I 


of  its  officers  on  American  soil,  frequent  negotiations  in 
this  country  by  petitioner's  president  in  an  effort  to  estab- 
lish recombined  milk  plants  abroad,  the  constant  drawing 
of  checks  in  this  country,  the  incurring  of  many  office  ex- 
penses, the  collection  of  dividends,  the  sale  of  stock  and 
the  borrowing  of  money.  This  category  is  referred  to  only 
briefly  herein. 

The  second  category  of  facts  relative  to  the  present  ques- 
tion consists  of  those  which  were  not  presented  to  the  Tax 
Court,  but  which  were  referred  to  in  an  offer  of  proof  made 
before  the  Tax  Court  in  an  oral  argument  relating  to  pe- 
titioner's Motion  for  Leave  to  File  Motion  to  Vacate  Deci- 
sion, to  Reopen  the  Proceedings  and  to  Take  Further  Testi- 
mony. See  R.  271-279.  These  facts  include,  inter  alia, 
extensive  negotiations  in  1949  conducted  by  petitioner's  of- 
ficers in  the  United  States  to  sell  a  Mexican  race  track  and 
to  sell  two  subsidiary  corporations  of  petitioner,  Bank  Con- 
tinental and  Pan  American  Trust  Company  as  well  as  ne- 
gotiations in  the  United  States  culminating  in  the  merger 
of  the  two  telephone  systems  in  Mexico  City.  These  facts 
are  not  discussed  further  in  connection  with  this  Petition. 

ARGUMENT 

The  Legal  Test  for  Determining  Whether  a  Foreign  Corpo- 
ration Is  Engaged  in  a  Trade  or  Business  Within  the 
United  States  Requires  that  Its  Activities  and  Situation 
Be  Judged  as  a  Whole.  Because  the  Opinion  in  tliis  Case 
Has  Failed  to  Apply  this  Test,  Petition  for  Rehearing 
Should  Be  Allowed. 

The  petitioner  respectfully  represents  that  the  opinion 
promulgated  by  this  Court  on  March  10,  1959  fails  to  apply 
the  proper  legal  test  in  resolving  the  issue  of  whether  or 
not  petitioner  was  a  resident  corporation  in  the  United 
States,  that  is,  whether  it  was  engaged  in  trade  or  business 


within  the  United  States.  Failure  to  enunciate  and  apply 
the  proper  legal  test — consideration  of  the  taxpayer's  situ- 
ation and  activities  in  their  entirety,  as  enunciated  by  the 
Supreme  Court  of  the  United  States  in  Edwards  v.  Chile 
Copper  Co.  (1926)  270  U.  S.  452,— is  the  defect  complained 
of.  It  is  submitted  that  if  this  test  is  applied  to  the  uncon- 
troverted  facts,  the  conclusion  inevitably  would  be  reached 
that  the  petitioner  was  engaged  in  a  trade  or  business 
within  the  United  States  during  the  taxable  years.  This 
legal  test  is,  therefore,  of  controlling  significance  in  this 
case.  The  application  of  the  test  by  this  Court  under  the 
rule  of  stare  decisis  should  have  required  this  Court  to 
reverse  the  Tax  Court  below,  not  to  affirm  it. 

Section  231(b)  of  the  Internal  Revenue  Code  of  1939 
provides  in  effect  that  a  foreign  corporation  "engaged  in 
trade  or  business  within  the  United  States"  shall  be  taxed 
as  if  it  were  a  domestic  corporation,  although  Section 
231(c)  limits  its  gross  income,  for  purposes  of  the  tax,  to 
income  from  sources  within  the  United  States. 

So  far  as  petitioner  can  ascertain,  none  of  the  Circuit 
Courts  of  Appeal  have  previously  construed  this  statute. 
Consequently,  this  seems  to  be  a  case  of  first  impression  at 
the  appellate  level,  and  for  this  reason  the  case  has  a  sig- 
nificance beyond  its  own  limits,  in  view  of  the  large  number 
of  foreign  corporations  which  have  activities  in  the  United 
States. 

In  its  brief,  counsel  for  petitioner  show^ed  that  the  Su- 
preme Court  of  the  United  States  had  long  ago  enunciated 
the  "rule  of  integration"  in  Edwards  v.  Chile  Copper  Co., 
supra,  in  a  case  involving  the  question  of  whether  a 
domestic  corporation  was  "carrying  on  or  doing  business" 
under  a  Federal  tax  law.  There  it  was  held  that  the  activi- 
ties of  a  corporation  (meaning  within  the  United  States) 
must  be  integrated,  i.e.,  considered  as  a  whole,  in  determin- 


iiig  whether  it  was  doing  business,  which  is  synpnympus  ' 
with  engaging  in  trade  or  business,  in  this  country.  Speak- 
ing through  Mr.  Justice  Holmes,  the  Court  said: 

"*  *  *  we  cannot  let  the  fagot  be  destroyed  by 
taking  up  each  item  of  conduct  separately  and  break- 
ing the  stick.  The  activities  and  situation  must  be 
judged  as  a  whole." 

This  Court  did  not  even  refer  to  the  Chile  Copper  case 
in  its  opinion  ^  and  it  would  seem  that  no  attention  was  paid 
to  it.  The  varied  activities  of  petitioner  are  described  on 
pages  23  and  24  of  the  Brief  and  show,  within  the  language 
of  the  Chile  Copper  case,  that  petitioner  in  the  United 
States  "was  doing  what  it  was  organized  to  do  in  order 
to  realize  profit."  The  fact  that  petitioner's  negotiations 
for  the  erection  of  milk  plants  abroad  produced  no  income 
is  of  no  consequence  so  long  as  the  negotiations  took  place. 
The  petitioner  completely  satisfied  the  rule  of  the  Court 
of  Appeals  for  the  Second  Circuit  announced  in  Union  In- 


^  See  Lewelhjn  v.  Pittsburgh,  B.  d'  L.  E.  R.  Co.  {CCA-3,  1915)  222  F. 
177;  G.  C.  M.  17014,  XV-2  C.  B.  317. 

2  The  only  cases  cited  by  this  Court  in  its  opinion  are:  (1)  Higgivs  v. 
Com.,  312  U.  S.  212;  (2)^ Com.  V.  Smith  (CCA-2)  203  F.  (2d)  310,  and 
(3)  Linen  Thread  Co.  v.  Com.  (CCA-2)  128  F.  (2d)  166.  The  first  of 
these  cases  involved  mere  investment  activities  by  an  American  citizen 
generated  by  him  off  American  soil  as  a  resident  of  Paris,  France;  the 
present  case  involves  various  kinds  of  activity  g-enerated  by  a  corporation 
on  American  soil.  The  second  case  also  is  limited  to  individual  investment 
activity.  The  third  case  was  decided  under  an  old,  statute  and  regulation 
which  have  been  changed.  Congress,  in  1942,  abolished  the  alternative  tes! 
of  "oflBce  or  place  of  business"  and  retained  the  single  test  of  "engaged  in 
trade  or  business"  for  qualification  as  a  resident  foreign  corporation.  In 
any  event,  petitioner  in  the  present  case  has  shown  a  complex  of  varic<l 
activities  going  beyond  the  scope  of  mere  "casual  or  incidental"  trans- 
actions, although  these  latter,  if  any  activities  of  petitioner  can  be  properly 
characterized  as  such,  must  be  considered  as  a  stick  among  numerous  sticks 
making  up  the  fagot  if  the  Supreme  Court's  rule  is  to  be  applied. 


ternationale  de  Placements  v.  Hoe^  (CCA-2,  1938)  96  F. 
(2d)  591: 

"This  appellant  could  come  into  the  jurisdiction  and 
be  present  here  only  by  sending  in  to  the  jurisdiction 
or  maintaining  here  its  officers  or  other  agents  *   *   *." 

The  foregoing  is  precisely  what  the  petitioner  did. 

This  Court  has  cited  the  Chile  Copper  case  with  approval 
in  a  number  of  instances.  In  Section  Seven  Corporation  v. 
Anglim  (CCA-9,  1943)  136  F.  (2d)  155,  this  Court,  citing 
Chile  Copper,  observed: 

"No  special  volume  of  business  is  necessary  to  bring 
it  [the  corporation]  within  the  taxing  act — a  very 
slight  activity  may  be  deemed  sufficient  to  constitute 
'doing  business'  ". 

In  U.  S.  V.  Western  Shore  Lumber  Co.  (CCA-9,  1943)  136 
F.  (2d)  628,  this  Court  cited  Chile  Copper  for  the  state- 
ment : 

"The  situation  and  activities  must  be  considered  in 
their  entirety." 

Again  this  Court  cited  the  Chile  Copper  case  in  Barker 
Bros,  Corp.  v.  Rogan  (CCA-9,  1942)  126  F.  (2d)  917.  In 
that  case  this  Court  stated : 

"Hence  borrowing  from  one  of  the  subsidiaries  is  no 
diiferent  from  borrowing  from  a  bank  and  the  aid  in 
securing  for  the  subsidiary  company  a  lease  of  a  store 
for  its  furniture  business  is  nonetheless  a  business 
transaction,  whether  in  so  doing  appellant  be  regarded 
as  principal  or  agent.  The  fact  that  there  was  a  single 
objective  to  be  attained  by  these  transactions  carried 
on  by  the  appellant  and  its  two  subordinate  corpora- 
tions would  make  it  nonetheless  an  enterprise  engaged 
in  by  each  of  the  three." 


In  U.  S.  V.  Hercules  Mining  Co.  (CCA-9,  1941)  119  F. 
(2d)  288,  this  Court  again  cited  the  Chile  Copper  Co.  case  in 
the  f ollowins:  context : 


'& 


**We  do  not  rest  our  decision  upon  any  particulai 
activity  of  the  corporation.  Perhaps  each  might  he  ex- 
amined separately  and  separately  discarded  as  not  of 
a  character  so  substantial  as  to  he  called  husiness.  But 
taxpayer's  situation  and  activities  must  he  judged  in 
their  entirety."  (Emphasis  supplied) 

Significant  for  the  purposes  of  the  present  discussion  is 
the  presence  in  the  Hercules  Mining  Co.  case  of  ''other 
transactions  or  activities  of  a  non-continuous  nature." 
These  do  not  appear  to  be  conceptually  different  from  the 
so-called  "casual  or  incidental"  transactions  in  the  present 
case  and  yet  they  were  included  in  the  view  this  Court  took 
of  the  ''entirety." 

This  Court's  opinion  in  the  present  case  does  not  cite 
any  of  its  own  opinions  just  mentioned  nor,  as  stated,  does 
it  cite  the  Supreme  Court's  opinion  in  Edivards  v.  Chile 
Copper  Co.,  supra.  Indeed,  this  Court  has  followed  the 
fragmentation  rather  than  the  integration  approach. 

It  first  considers  w^hat  it  describes  as  the  taxpayer's  "in- 
vestment" activities  alone.  It  cites  Higgins  v.  Commis- 
sioner (1941)  312  U.  S.  212  for  the  proposition  that  mere 
management  of  investments  and  the  collection  of  dividends 
is  insufficient  to  constitute  the  carrying  on  of  a  trade  or 
business.  The  activities  of  the  present  petitioner  go  far  be- 
yond mere  investment  activities,  but  under  the  rule  of  inte- 
gration of  the  Chile  Copper  case,  the  investment  activities 
nmst  be  considered  along  with  all  the  other  activities  ^  in 
applying  the  required  test  of  integration. 


3  See  Comm.  v.  Nuhar  (CCA-4,  1950)   185  F.   (2d)    854,  and  Adda  v. 
Comm.  (CCA-4,  1948)  171  F.  (2d)  457. 
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Next,  this  Court's  opinion  gives  consideration  to  'Vsome 
other  activities  of  the  petitioner."  Following  the  pattern 
of  the  Tax  Court  below,  these  activities  are  described  as 
"isolated  and  non-continuous"  or  "casual  or  incidental" 
transactions,  although  they  were  in  reality  very  great  in 
number  and  should  hardly  have  been  called  "isolated  and 
non-continuous."  These  activities,  too,  are  considered  sep- 
arately, and  standing  alone  they  are  held  by  this  Court  to 
be  "not  sufficient  to  show  the  corporation  to  be  'engaged  in 
trade  or  business'  ". 

It  is  respectfully  urged,  therefore,  that  this  Court's  opin- 
ion in  this  case  has  not  regarded  petitioner's  activities  as 
an  integrated  whole  in  reaching  its  conclusion.  It  has  ex- 
amined the  various  activities  of  the  corporation  separately 
and  has  separately  discarded  them,  to  paraphrase  this 
Court's  own  language  in  U.  S.  v.  Hercules  Mining  Co., 
supra.  This  procedure  specifically  was  disapproved  in 
Edwards  v.  Chile  Copper  Co.,  supra,  where  the  Supreme 
Court  decried  the  destruction  of  the  fagot  by  separately 
breaking  each  stick. 

It  is  submitted  that  this  Court  should  have  concluded  that 
the  combination  of  petitioner's  other  activities  with  its  in- 
vestment activities  constituted  a  sufficient  quantum  and 
quality  of  activity  to  require  the  conclusion  of  law  that  pe- 
titioner was  engaged  in  a  trade  or  business  in  the  United 
States,  under  the  rule  and  rationale  of  Edwards  v.  Chile 
Copper  Co.  and  the  related  cases  in  this  Circuit. 

As  a  concomitant  of  its  fragmentation  approach,  this 
Court's  opinion  holds  that  whether  the  "other  activities  of 
petitioner"  should  properly  be  regarded  as  "casual  or  in- 
cidental transactions"  is  a  question  of  fact  within  the  com- 
petence of  the  Tax  Court.  The  opinion  likewise  holds  that 
the  problem  of  "whether  as  such,  those  transactions  served 


to  change  an  otherwise  'non-trade  or  business'  corporation 
into  one  within  231(b)  is  also  a  question  of  fact." 

Petitioner  has  already  shown  why  the  first  of  these  hold- 
ings does  not  conform  to  the  rule  of  the  Chile  Copper  case. 
Petitioner  submits  that  the  second  of  these  holdings  is  in 
reality  a  question  of  law  under  the  same  decision  to  be  ap- 
plied to  a  totality  of  facts. 

The  mere  recitation  of  the  entire  list  of  petitioner's  ac- 
tivities during  the  taxable  years  would  seem  to  require  the 
conclusion  that  the  fagot  was  sufficient  to  qualify  the  peti- 
tioner. Having  in  mind  the  factual  patterns  in  the  pre- 
viously mentioned  cases  decided  by  this  Court  involving 
corporate  business  activity,  both  the  quantum,  and  more 
important,  the  quality  of  petitioner's  activities  during  the 
taxable  years  were  significantly  greater. 

Petitioner  here : 

(a)  Negotiated  seven  bank  loans  aggregating  over 
$6,800,000 

(b)  repaid  a  considerable  portion  of  these  loans  together 
with  interest 

(c)  drew  199  checks  on  two  bank  accounts,  which  items 
aggregated  in  excess  of  $4,000,000.00 

(d)  purchased  equipment  in  the  United  States  as  an  ac- 
commodation for  a  foi*eign  corporation 

(e)  purchased  and  resold  a  freight  carload  of  fat 

(f)  purchased  and  resold  91  freight  carloads  of  tin  cans, 
three  of  which  were  sold  to  unrelated  purchasers 

(g)  negotiated  in  the  United  States  and  abroad  with  re- 
spect to  the  petitioner's  program  for  erecting  recombined 
milk  plants 

(h)  collected  over  $1,800,000.00  in  dividends 

(i)  sold  55,000  shares  of  Servel  stock 

(j)  borrowed  sizable  sums  from  its  president  and  repaid 
them 
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(k)  maintained  a  de  facto  office  in  Oakland,  California 
(1)  maintained  two  of  its  officers  in  California  who  were 
active  in  the  United  States. 

That  all  of  these  activities  consumed  the  time,  attention 
and  interest  of  its  officers  is  evidenced  by  the  fact  that  a 
variety  of  significant  office  expenses  were  incurred  includ- 
ing postage,  insurance,  telephone,  telegraph,  legal,  printing, 
photostating  and  travel.  Most  important,  the  great  bulk  of 
all  these  activities  described  are  taken  from  the  agreed 
stipulation  of  facts  in  the  Tax  Court  while  the  remaining 
few  are  taken  from  uncontroverted  testimony  in  the  record. 
While  many  of  these  facts  were  not  even  adverted  to  by  the 
Tax  Court,  it  is  earnestly  submitted  that  under  the  proper 
legal  test  petitioner's  activities  as  a  whole  should  have  been 
considered,  and  that  such  consideration  fairly  requires  the 
conclusion  that  petitioner  was  engaged  in  business  in  the 
United  States. 

Conclusion 

This  Court  should  grant  this  Petition  for  Rehearing  and, 
in  its  discretion  if  it  does  so,  order  a  rehearing  en  banc. 

Respectfully  submitted, 

'Fred  R.  Tan  sill, 
Counsel  for  Petitioner, 
824  Connecticut  Ave.,  N.  W., 

Washington  6,  D.  C. 
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Of  Counsel : 

Goodwin,  Rosenbaum,  Meacham  &  White^ 
824  Connecticut  Avenue,  N.  W. 
Washington  6,  D.  C. 

Leon,  Weill  &  Mahony, 
9  East  40th  Street, 

New  York  10,  New  York 

Certificate  of  Counsel 

Fred  R,  Tansill,  counsel  for  the  petitioner  in  this  Peti- 
tion for  Rehearing,  hereby  certifies  that  in  his  judgment 
the  filing  of  this  Petition  for  Rehearing  is  well  founded  and, 
further,  certifies  that  this  Petition  is  not  interposed  for 
delay.  a^'^''^ 

Fred  R.  Tansill, 
Counsel  for  Petitioner, 
824  Connecticut  Ave.,  N.  W., 

Washington  6,  D.  C. 
April,  1959. 
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No.  15,929 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


James  Henry  Audett, 

Appellant, 

vs. 

United  States  of  America, 


Appellee. 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Idaho,  Central  Division. 

APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  Chief  Judge,  and  to  the  Honorable 
Associate  Judges  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit: 

STATEMENT. 

Appellant  was  charged  by  two  counts  of  an  indict- 
ment with  the  violation  of  two  subsections  of  18  U.S.C. 
Section  2113.  Count  I  charged  a  violation  of  sub- 
section (a),  entry  of  a  bank  with  intent  to  commit 
larceny.  Comit  II  charged  a  violation  of  subsection 
(b),  grand  larceny.  He  was  convicted  on  both  counts 
and  sentenced  on  Count  I  to  20  years  imprisonment 
and  on  Count  II  to  10  years.  This  Honorable  Court, 
assiduous  in  its  pursuit  of  justice,  discovered  and  held 
as  error  the  imposition  of  two  sentences  for  one 
offense.  This  Court  further  determined  that  the  sen- 
tence on  Count  II  became  merged  in  the  sentence  on 


Count  I  and  modified  the  judgment  by  striking  there- 
from the  sentence  imposed  on  Count  II. 

Appellant  respectfully  urges  that  justice  would  be 
accorded  hun  on  this  point,  if  this  Court  would  hold 
that : 

1.  The  sentence  on  Count  I  was  merged  in 
Count  II ;  and 

2.  The  cause  is  reversed  and  remanded  to  the 
District  Court  for  redetermination  of  appellant's 
sentence. 


SUMMARY  OF  ARGUMENT. 
Appellant    contends    that    a    rehearing    should    be 
granted  because: 

1.  The  sentence  on  Count  I  was  merged  in  the 
sentence  on  Count  II. 

2.  The  cause  should  be  reversed  and  remanded  to 
the  District  Court  for  redetermination  of  appellant's 
sentence. 


ARGUMENT. 

I. 

THE  SENTENCE  ON  COUNT  I  WAS  MERGED 
IN  THE  SENTENCE  ON  COUNT  H. 

A.  The  sentence  on  Count  I  should  be  merg-ed  in  the  sentence  on 
Count  II  because  Count  II  charges  the  more  aggravated 
offense. 

Count  II  charges  the  actual  commission  of  a  larceny 
and  therefore  defines  an  offense  more  serious  than 


Count   I    which    charges    an    entry   with    intent    to 
commit  a  larceny. 

Many  Courts  have  held  that  where  a  defendant  has 
committed  but  one  offense  and  has  been  sentenced 
erroneously  under  more  than  one  subsection  of  Section 
2113,  that  he  may  be  sentenced  only  for  the  more 
aggravated  crime. 

In  Wilson  v.  United  States  (Ninth  Circuit),  145 
Fed.  2d  734,  the  defendant  had  been  convicted  on 
Count  I  of  a  violation  of  subsection  (a)  of  Section 
588  (the  predecessor  to  present  Section  2113)  and  on 
Count  II  of  subsection  (b)  of  Section  588.  The  Court 
held  that  the  two  counts  charged  a  single  offense  and 
further  held  as  follows : 

^' Since  Count  2  charged  aggravating  circum- 
stances and  Count  1  did  not,  appellant  should 
have  been  sentenced  on  Count  2  and  should  not 
have  been  sentenced  on  Count  1." 

In  Wells  V.  Swope,  121  Fed.  Supp.  718,  the  defend- 
ant had  been  sentenced  under  Count  1  for  20  years 
for  entering  the  bank  with  intention  to  commit  a 
felony  and  on  Count  2  to  25  years  for  armed  robbery, 
the  sentences  to  run  consecutively.  The  Court  held 
that  the  first  charge  merged  into  the  second  charge 
and  that  the  sentence  on  Count  1  was  void.  This  case 
was  subsequently  reversed  by  Madigan  v.  Wells,  224 
Fed.  2d  577  on  the  ground  that  the  lower  Court  had 
no  jurisdiction  to  issue  the  writ  of  habeas  corpus. 

See  also: 

ZTnited  States  v.  Harris,  97  Fed.  Supp.  154; 
United  States  v.  Tarricone,  242  Fed.  2d  555 ; 


United  States  v.  Nirenberg,  242  Fed.  2d  632 ; 
United  States  v.  DiCanio,  245  Fed.  2d  713. 

Prince  v.  United  States,  352  U.S.  322,  328,  held  thai 
Congress  intended  in  Section  2113  as  follows: 

''.  .  .  that  the  unlawful  entry  xDro vision  was  in-| 
serted  to  cover  the  situation  where  a  person  enters 
a  bank  for  the  purpose  of  committing  a  crimej 
that  is  frustrated  for  some  reason  before  com- 
pleting the  crime.  The  gravamen  of  the  offense 
is  not  in  the  act  of  entering,  which  satisfies  th( 
terms  of  the  statute  even  if  it  is  simply  walking 
through  an  open,  public  door  during  normal  busi- 
ness hours.  Rather  the  heart  of  the  crime  is  the 
intent  to  steal.  This  mental  element  merges  intc 
the  completed  crime  if  the  robbery  is  consum- 
mated. ..." 

B.  Congress  must  have  intended  that  the  maximum  sentence 
imposable  for  entering  a  bank  with  intent  to  commit  larceny 
should  be  no  greater  than  the  maximum  sentence  imposable 
for  the  actual  commission  of  the  crime  of  larceny. 

Subsection  (a)  of  Section  2113  includes  both  the 
crime  of  entry  of  a  bank  with  intent  to  commit  lar- 
ceny and  entry  of  a  bank  with  the  intent  to  commit 
robbery.  The  maximum  sentence  for  violation  of  sub- 
section (a)  (20  years)  is  the  same  maximum  sentence 
for  the  actual  commission  of  the  crime  of  robbery. 
The  maximum  sentence  for  the  actual  commission  of 
the  crime  of  larceny  is  10  years.  Clearly,  the  crime 
of  robbery  carries  a  heavier  penalty  than  larceny  be- 
cause it  is  a  more  serious  crime.  Even  though  the 
robbery  is  not  consummated.  Congress  intended  the 
penalty  to  be  the  same  as  if  it  had  been  consummated. 
Prince  v.   United  States^   352   U.S.   322.     Congress 


could  not  have  intended  the  incongruous  result  that  a 
larceny  not  consummated  carries  a  penalty  double  the 
penalty  incurred  where  a  larceny  is  consummated. 


II. 

THE  CASE  SHOULD  BE  REMANDED  TO  THE  DISTRICT  COURT 
WITH  DIRECTIONS  TO  REDETERMINE  THE  SENTENCE 
WITHIN  THE  MAXIMUM  ALLOWED  PERIOD. 

Where  the  District  Court  has  improperly  sentenced 
a  defendant  under  two  subsections  of  Section  2113, 
the  cause  should  be  remanded  to  the  trial  Court  to 
redetermine  the  sentence. 

United  States  v.  Williamson,  255  Fed.  2d  512; 

Prince  v.  United  States,  352  U.S.  322,  329; 

Wilson  V.  United  States,  145  Fed.  2d  734; 

United  States  v.  Harris,  97  Fed.  Supp.  154. 

It  is  respectfully  submitted  that  a  rehearing  should 
be  granted  and  that  the  judgment  herein  should  be 
reversed  and  remanded  to  the  District  Court  for  re- 
sentencing on  Count  II  of  the  indictment. 

Dated,  San  Francisco,  California, 
April  24,  1959. 

Thomas  M.  Jenkins, 
Leslie  Gene  MacGowan, 
Attorneys  for  Appellant 
and  Petitioner. 
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Certificate  of  Counsel 

I  hereby  certify  that  I  am  of  counsel  for  appellant 
and  petitioner  in  the  above  entitled  cause  and  that  in 
my  judgment  the  foregoing  petition  for  a  rehearing  is 
well  founded  in  point  of  law  as  well  as  in  fact  and 
that  said  petition  for  a  rehearing  is  not  interposed 
for  delay. 

Dated,  San  Francisco,  California, 
April  24,  1959. 

Thomas  M.  Jenkin^s, 

Of  Counsel  for  Appellant 
and  Petitioner. 
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No.  15,948 

IN"  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Vernon  Chappell, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


Appeal  from  the  District  Court,  District  of  Alaska, 
Third  Division. 


BRIEF  FOR  APPELLEE. 


JURISDICTIONAL  STATEMENT. 
On  April  1,  1957,  the  Grand  Jury  filed  in  the  Dis- 
trict Court  for  the  District  of  Alaska,  Third  Judicial 
Division,  an  indictment  charging  the  appellant  with 
violations  of  section  641  Title  18  U.S.C.  The  indict- 
ment contained  six  counts.  The  jury  returned  a  ver- 
dict of  guilty  as  to  Counts  1  and  5  only. 

The  District  Court  had  jurisdiction  of  the  indict- 
ment and  the  trial  by  virtue  of  the  provisions  of  sec- 
tions 53-1-1,  53-2-1  and  66-3-1  of  the  Alaska  Compiled 
Laws  Annotated  1949,  and  Title  48  U.S.C.  section 
101. 


The  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  has  jurisdiction  of  this  appeal  by  virtue  of  the 
provisions  of  sections  1291  and  1294,  chapter  83  Title 
25  U.S.C.  and  section  14  of  Public  Law  85-508,  72 
Stat.  339. 


STATEMENT  OF  FACT. 
The  appellant  was  at  the  time  of  the  offenses  in- 
volved in  this  case  a  Master  Sergeant  in  the  United 
States  Air  Force  assigned  to  the  Headquarters  Squad- 
ron Section,  Alaskan  Air  Command,  Elmendorf  Air 
Force  Base,  Alaska.  The  appellant  was  assigned  as 
Mess  Steward  of  the  Headquarters  Squadron,  Alas- 
kan Air  Command  at  the  time  he  committed  the  of- 
fenses involved  in  the  Counts  I  and  V  of  the  Indict- 
ment (R.  916,  917).  As  to  Comit  I  of  the  Indictment 
of  which  the  appellant  was  convicted,  the  appellee 
called  witnesses,  Houston,  Messer,  Hopper,  Sanders, 
Dugdale,  Jones  and  Palmer.  It  was  proved  that  for 
a  period  of  about  three  weeks  from  August  to  Sep- 
tember 1956,  that  an  Airman  Cline,  who  was  under  the 
supervision  of  the  appellant,  worked  for  the  appellant 
during  his  normal  duty  hours.  Cline  painted  several 
apartments  owned  by  the  appellant  in  Mountain  View, 
Alaska.  The  overwhelming  weight  of  the  evidence 
proved  that  Cline  performed  none  of  his  military  du- 
ties during  the  period  he  was  working  for  the  appel- 
lant (R.  268,  271,  471,  478  et  seq.,  638  et  seq.,  642  et 
seq.,  646,  751  et  seq.).  The  appellant  put  Cline  on 
sick  call  to  cover  the  time  on  one  day  so  he  could  work 
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for  the  appellant  on  duty  hours.  Cline  did  go  on  sick 
call  and  worked  for  Chappell  instead  (R.  755).  Evi- 
dence was  presented  that  the  appellant  attempted  to 
have  the  witness  Cline  change  his  version  of  what 
happened  after  Cline  had  testified  before  the  Grand 
Jury  (R.  762).  Appellant  took  the  stand  in  his  own 
behalf  and  admitted  that  Cline  had  worked  for  him, 
but  denied  ever  knowingly  working  Cline  on  Govern- 
ment time  even  though  he  was  the  Non-Commissioned 
Officer  in  charge  of  Cline  and  took  no  action  against 
him  when  he  was  absent  from  his  duties  for  three 
weeks  (R.  968). 

As  to  Count  V  of  the  Indictment,  of  which  the  ap- 
pellant was  convicted,  the  appellee  called  as  principal 
witnesses,  Houston,  Sanders,  Hooper,  Wilson,  Stone, 
Palmer,  Christianson,  and  Woods.  The  evidence  dem- 
onstrated that  the  appellant  had  the  furniture  set  out 
in  Count  V  of  the  Indictment  and  that  this  furniture 
was  of  an  unauthorized  type  for  off  base  use  (R.  722). 
There  was  no  evidence  except  the  appellant's  testi- 
mony that  the  furniture  was  lawfully  issued  to  him. 
The  appellee  dismissed  Coimt  VI  of  the  Indictment 
(R.  865).  The  jury  acquitted  the  appellant  of  Counts 
II,  III,  and  IV  (R.  52)  and  convicted  him  of  Counts 
I  and  V  (R.  53). 

Appellant  demanded  certain  siunmaries  of  the  testi- 
mony of  witnesses  Ferguson  and  Houston  made  by 
the  prosecuting  attorney  for  his  use  at  the  appel- 
lant's trial  under  the  ruling  in  the  Jencks  case.  The 
trial  Judge  ordered  all  O.  S.  I.  and  F.  B.  I.  reports  to 
be  turned  over  but  refused  to  allow  the  summaries. 


made  by  the  prosecuting  attorney,  to  be  produced  mj 
the  respective  cases  (R.  109-113,  195,  217,  226). 

Judgment  was  duly  signed  (R.  60,  61).  From  that] 
judgment  the  appellant  appealed  to  this  Court  (R.i 
63  et  seq.). 


ARGUMENT. 

I.  THE  TRIAL  COURT  DID  NOT  ERR  IN  REFUSING  TO  REQUIRE  | 
THE  WORK  NOTES  OF  THE  PROSECUTING  ATTORNEY  TOJ 
BE  PRODUCED  ON  MOTION  OF  THE  APPELLANT. 

In  his  brief,  the  appellant  attempts  to  stretch  thai 
decision  of  the  Supreme  Court  in  Jencks  v.  United] 
States,  353  U.S.  657   (1957)   to  require  memoranda] 
prepared  by  the  prosecuting  attorney  after  an  inter-] 
view  with  a  witness  prior  to  trial  to  be  produced.  The 
appellant  does  not  cite  any  authorities  covering  a  fac- 
tual situation  similar  to  the  case  at  bar.    In  the  case! 
of  Jencks  v.  United  States,  supra,  the  court  faced 
the  problem  of  a  defendant's  right  in  a  criminal  trial 
to  have  access  of  reports  submitted  to  the  F.  B.  I.  by 
government  witnesses.   Jencks  was  convicted  of  filing 
a  false  non-communist  affidavit.    Two  witnesses  who 
testified  concerning  his  alleged  communist  activities 
revealed  that  they  had  submitted  to  the  F.  B.  I.  con- 
temporaneous reports  of  their  investigations  covering 
the  matters  as  to  which  they  testified.    The  defendant 
demanded   that  these   reports   be   produced   for  the 
judge's  inspection  and,  if  any  inconsistency  appeared 
between  the  documents  and  the  testimony  of  their 
authors,  that  they  be  turned  over  to  the  defendant 


for  use  in  cross-examination.  The  defendant's  request 
was  denied  on  the  ground  that  no  showing  of  incon- 
sistency between  the  reports  and  the  testimony  had 
been  made.  The  Supreme  Court  reversed,  holding  that 
a  prior  showing  of  inconsistency  was  unnecessary  and 
that  the  reports  must  be  given  directly  to  the  defend- 
ant without  any  prior  screening  by  the  judge.  Two 
concurring  Justices  disagreed  with  the  majority  on 
the  latter  point  and  Mr.  Justice  Clark  dissented. 

The  record  in  this  case  reveals  that  the  statements 
and  summaries  given  to  the  F.  B.  I.  and  O.  S.  I.  by 
the  witnesses,  were  freely  turned  over  to  the  appellant 
in  accordance  with  the  ruling  in  the  Jencks  case.  What 
is  now  complained  of  is  the  failure  of  the  prosecutor 
to  turn  over  his  work  product,  prepared  by  the  prose- 
cutor for  his  use  in  the  prosecution  of  the  case.  The 
memoranda  desired  by  the  appellant  were  made 
shortly  before  trial  and  after  indictment  in  the  pros- 
ecuting attorney's  office.  It  is  obvious  from  the  evi- 
dence that  the  prosecuting  attorney  was  merely  pre- 
paring himself  for  the  conduct  of  the  trial,  and  the 
result  of  his  efforts,  was  the  work  product  of  the 
prosecutor.  The  trial  court  refused  to  extend  the 
Jencks  decision  to  encompass  the  factual  situation  in 
this  case.  The  court  stated  in  substance  that  he  did 
not  feel  that  the  Jencks  ruling  allowed  a  criminal  de- 
fendant to  peruse  the  files  of  the  counsel  for  the  gov- 
ernment. 

Under  the  Federal  Rules  of  Civil  Procedure,  the 
discovery  rules  are  very  broad  indeed  and  are  given 
liberal  application  by  the  courts.   On  the  other  hand, 


discovery  in  the  Federal  System  is  a  rather  limited 
and  restricted  right  in  the  hands  of  a  crimmal  defend- 
ant. In  the  landmark  case  of  Hickman  v.  Taylor,  329 
U.  S.  495  (1947),  Mr.  Justice  Murphy,  speaking  for 
the  majority  of  the  court,  stated  at  page  510-512: 

''Historically,  a  lawyer  is  an  officer  of  the  court 
and  is  bound  to  work  for  the  advancement  of  jus- 
tice while  faithfully  protecting  the  rightful  inter- 
ests of  his  clients.  In  performing  his  various 
duties,  however,  it  is  essential  that  a  lawyer  work 
with  a  certain  degree  of  privacy,  free  from  un- 
necessary intrusion  by  opposing  parties  and  their 
counsel.  Proper  preparation  of  a  client's  case 
demands  that  he  assemble  information,  sift  what 
he  considers  to  be  the  relevant  from  the  irrelevant 
facts,  prepare  his  legal  theories  and  plan  his 
strategy  without  undue  and  needless  interference. 
That  is  the  historical  and  the  necessary  way  in 
which  lawyers  act  within  the  framework  of  our 
system  of  jurisprudence  to  promote  justice  and 
to  protect  their  clients'  interests.  This  work  is 
reflected,  of  course,  in  interviews,  statements, 
memoranda,  correspondence,  briefs,  mental  im- 
pressions, personal  beliefs,  and  countless  other 
tangible  and  intangible  ways — aptly  though 
roughly  termed  by  the  Circuit  Court  of  Appeals 
in  this  case  as  the  'work  product  of  the  lawyer.' 
Were  such  materials  open  to  opposing  coimsel  on 
mere  demand,  much  of  what  is  now  put  down  in 
writing  would  remain  unwritten.  An  attorney's 
thoughts,  heretofore  inviolate,  would  not  be  his 
own.  Inefficiency,  unfairness  and  sharp  practices 
would  inevitably  develop  in  the  giving  of  legal 
advice  and  in  the  preparation  of  cases  for  trial. 
The  effect  on  the  legal  profession  would  be  de- 


moralizing.    And  the  interests  of  the  clients  and 
the  cause  of  justice  would  be  poorly  served. 

We  do  not  mean  to  say  that  all  written  mate- 
rials obtained  or  prepared  by  an  adversary's 
comisel  with  an  eye  toward  litigation  are  neces- 
sarily free  from  discovery  in  all  cases.  Where 
relevant  and  non-privileged  facts  remain  hidden 
in  an  attorney's  file  and  where  production  of 
those  facts  is  essential  to  the  preparation  of  one's 
case,  discovery  may  properly  be  had.  Such  writ- 
ten statements  and  documents  might,  under  cer- 
tain circumstances,  be  admissible  in  evidence  or 
give  clues  as  to  the  existence  or  location  of  rele- 
vant facts.  Or  they  might  be  useful  for  purposes 
of  impeachment  or  corroboration.  And  production 
might  be  justified  where  the  witnesses  are  no 
longer  available  or  can  be  reached  only  with  diffi- 
culty. Were  production  of  written  statements  and 
documents  to  be  precluded  under  such  circum- 
stances, the  liberal  ideals  of  the  deposition  dis- 
covery portions  of  the  Federal  Fules  of  Civil 
Procedure  would  be  stripped  of  much  of  their 
meaning.  But  the  general  policy  against  invading 
the  privacy  of  an  attorney's  course  of  preparation 
is  so  well  recognized  and  so  essential  to  an  orderly 
working  of  our  system  of  legal  procedure  that  a 
burden  rests  on  the  one  who  would  invade  that 
privacy  to  establish  adequate  reasons  to  justify 
production  through  a  subpoena  or  court  order. 
That  burden,  we  believe,  is  necessarily  implicit  in 
the  rules  as  now  constituted. ' ' 

The  rationale  of  the  Supreme  Court  in  the  case  of 
Hickman  v.  Taylor  would  apply  with  greater  force  to 
the  instant  case.    The  fact  that  Hickman  v.  Taylor 
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was  decided  under  the  Civil  Rules  would  not  be  ma- 
terial here.  The  definition  of  work  product  in  the 
Hickman  case  would  apply  with  considerable  force 
to  the  facts  of  this  case.  It  is  clear  that  what  the  ap- 
pellant was  trying  to  do  was  to  obtain  the  work  prod- 
uct of  the  prosecuting  attorney.  The  Jencks  case 
should  not  be  construed  to  apply  to  a  situation  such 
as  this.  No  case  is  cited  by  the  appellant  which  would 
allow  discovery  under  these  circumstances. 

This  Court  in  the  case  of  Harris  v.  United  States 
(No.  619,  Nov.  6,  1958),  stated  that  a  clear  violation 
of  the  Jencks  statute  was  not  prejudicial  error  when 
the  conviction  was  supported  by  overwhelming  evi- 
dence other  than  that  furnished  by  the  witness's 
testimony.  In  this  connection,  even  if  this  Court 
decides  to  extend  the  Jencks  rule  to  the  situation 
here  involved,  it  is  the  contention  of  the  appellee 
that  such  error  would  be  harmless  for  the  reason 
that  the  conviction  of  the  appellant  is  supported  by 
overwhelming  evidence  from  other  witnesses.  The 
record  will  reflect  that  the  court  was  exceedingly  lib- 
eral in  making  available  to  the  appellant,  statements 
made  by  the  witnesses  to  the  F.  B.  I.  prior  to  trial.  In 
any  event,  any  error  relating  to  the  memoranda  pre- 
pared by  the  prosecutor  concerning  the  witness  Fer- 
guson's proposed  testimony  would  be  harmless  error. 
His  testimony  related  to  no  counts  of  the  indictment  of 
which  the  appellant  was  convicted. 

There  is  no  showing  on  the  part  of  the  appellant 
that  the  deletions  made  by  the  prosecuting  attorney  of 
certain   reports   was    prejudicial   to   the    substantial 


rights  of  the  appellant.  On  the  other  hand,  the  record 
reveals  that  the  rule  enunciated  in  the  Jencks  case, 
supra,  was  followed  by  the  trial  court. 


n.  THE  TRIAL  COURT  DID  NOT  ERR  IN  INSTRUCTING  THE 
JURY  AS  TO  THE  MEANING  OF  CRIMINAL  INTENT.  THE 
COURT  DID  NOT  ERR  IN  REFUSING  TO  GIVE  THE  RE- 
QUESTED INSTRUCTIONS  AS  TO  CRIMINAL  INTENT  AS 
REQXTESTED  BY  THE  APPELLANT. 

In  his  brief,  the  appellant  places  great  reliance  in 
the  decision  of  the  Supreme  Court  in  Morissette  v. 
United  States,  342  U.S.  246,  249,  250  (1952).  The 
factual  situation  in  the  Morissette  case  is  so  dif- 
ferent from  that  in  the  case  at  bar  as  to  be  of  little 
value.  In  that  case  the  defendant  had  openly  taken 
certain  government  property  which  he  thought  was 
abandoned.  He  was  tried  and  convicted  for  ''know- 
ingly" converting  government  property  in  violation 
of  Title  18  U.S.C.  Section  641.  The  instructions  of 
the  trial  court  eliminated  from  jury  consideration 
the  questions  of  mens  rea.  Mr.  Justice  Jackson  in  the 
opinion  of  the  court,  describes  the  rulings  of  the  trial 
court  as  follows: 

"...  On  his  trial,  Morissette,  as  he  had  at  all 
times  told  investigating  officers,  testified  that 
from  appearances  he  believed  the  casings  were 
cast-off  and  abandoned,  that  he  did  not  intend  to 
steal  the  property,  and  took  it  with  no  wrongful 
or  criminal  intent.  The  trial  court,  however,  was 
unimpressed,  and  ruled:  '[II]e  took  it  because 
he  thought  it  was  abandoned  and  he  knew  he  was 
on  government  property.  .  .  .  That  is  no  defense. 
...  I  don't  think  anybody  can  have  the  defense 
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they  thought  the  property  was  abandoned  on  an- 
other man's  piece  of  property.'  The  court  stated: 
'I  will  not  permit  you  to  show  this  man  thought 
it  was  abandoned.  ...  I  hold  in  this  case  that 
there  is  no  question  of  abandoned  property.'  The 
court  refused  to  submit  or  to  allow  counsel  to 
argue  to  the  jury  whether  Morissette  acted  with 
innocent  intention.  It  charged:  'And  I  instruct 
you  that  if  you  believe  the  testimony  of  the  gov- 
ernment in  this  case,  he  intended  to  take  it.  .  .  . 
He  had  no  right  to  take  this  property.  .  .  .  [A]nd 
it  is  no  defense  to  claim  that  it  was  abandoned, 
because  it  was  on  private  property.  .  .  .  And  I 
instruct  you  to  this  effect:  That  if  this  young 
man  took  this  property  (and  he  says  he  did), 
without  any  permission  (he  says  he  did),  that  was 
on  the  property  of  the  United  States  Govern- 
ment (he  says  it  was),  that  it  was  of  the  value  of 
one  cent  or  more  (and  evidently  it  was),  that  he 
is  guilty  of  the  offense  charged  here.  If  you  be- 
lieve the  government,  he  is  guilty.  .  .  .  The  ques- 
tion on  intent  is  whether  or  not  he  intended  to 
take  the  property.  He  says  he  did.  Therefore,  if 
you  believe  either  side,  he  is  guilty.'  Petitioner's 
counsel  contended,  'But  the  taking  must  have 
been  with  a  felonious  intent.'  The  court  ruled, 
however:  'That  is  presmned  by  his  own  act'." 

The  Morissette  case  is  distinguishable  from  the  case 
at  bar  for  the  following  reasons:  In  the  Morissette 
case  the  trial  judge  refused  to  instruct  that  criminal 
intent  or  mens  rea  was  an  ingredient  of  the  crime  in 
Title  18  U.S.C.  Sec.  641;  whereas,  in  this  case  the 
trial  judge  adequately  instructed  that  criminal  intent 
was  an  ingredient  of  the  crime  charged.    In  the  Moris- 
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sette  case,  the  trial  judge  for  all  intents  and  purposes, 
directed  the  jury  to  bring  in  a  verdict  of  guilty; 
whereas,  in  the  instant  case  the  trial  judge's  instruc- 
tions, viewed  as  a  whole,  adequately  stated  the  law. 
In  the  Monssette  case  the  trial  judge  refused  to  allow 
the  defendant  to  submit  evidence  that  the  defendant 
acted  with  innocent  intention  or  to  allow  that  question 
to  be  argued  to  the  jury.  As  is  admitted  in  the  ap- 
pellant's brief  and  from  the  record  before  this  Court, 
the  trial  judge  allowed  evidence  to  be  produced  by 
the  appellant  and  other  witnesses  as  to  the  intent  of 
the  defendant  and  also  allowed  the  matter  to  be  fully 
argued  before  the  jury. 

The  Morissette  case  stands  for  the  proposition  that 
felonious  intent  is  an  ingredient  of  an  offense  under 
Title  18  U.S.C.  Sec.  641.  In  that  respect  the  Supreme 
Court  read  into  this  statutory  offense  the  common  law 
intent  of  larceny.  The  court  in  that  case  also  con- 
demned presumptive  intent  sometimes  called  general 
intent. 

In  this  case  the  trial  judge  instructed  as  follows  in 
pertinent  part: 

No.  5 

'^  .  .  Third,  that  the  defendant  did  knowingly 
convert  to  his  own  use  the  property  or  thing  of 
value  belonging  to  the  United  States.  .  .  . 

.  .  .  Fifth,  that  the  defendant  possessed  criminal 
intent  in  performing  the  acts  which  he  did,  as 
defined  later  in  this  instructions. 

You  are  hereby  instructed  that  the  term  'know- 
ingly converts'  means  that  the  defendant  knew 
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that  the  property  or  thing  of  value  which  he  con- 
verted for  his  own  benefit  and  use  belonged  to 
another — in  this  case,  the  United  States — and  yet 
knowingly,  through  such  conversion,  deprived  the 
Government  of  its  use  and  benefit. 

If  the  Government  has  proved  each  and  all  of 
the  essential  elements  of  the  crime  charged  in  the 
indictment  to  your  satisfaction  beyond  a  reason- 
able doubt,  then  you  should  find  the  defendant 
guilty  of  the  crime  charged  in  the  indictment,  but 
if  the  Government  has  failed  to  prove  any  of  the 
essential  elements  of  the  crime  charged  in  the  in- 
dictment to  your  satisfaction  beyond  a  reasonable 
doubt,  then  you  should  acquit  the  defendant." 

No.  6 

"...  The  law  presumes  every  person  charged 
with  crime  to  be  innocent.  This  presumption  of 
innocence  remains  with  the  defendant  throughout 
the  trial  and  should  be  given  effect  by  you  unless 
and  until,  by  the  evidence  introduced  before  you, 
you  are  convinced  the  defendant  is  guilty  beyond 
a  reasonable  doubt." 

No.  7 

''Criminal  intent  is  a  necessary  ingredient  of 
the  crime  charged  in  the  indictment,  and  before 
a  verdict  of  guilty  may  be  rendered  you  must 
find  from  the  evidence,  beyond  a  reasonal)le  doubt, 
that  the  defendant  intended  to  commit  the  offense 
against  the  United  States  charged  in  the  indict- 
ment. ' ' 

"In  this  connection,  you  are  instructed  that 
every  person  is  presumed  to  intend  the  natural 
consequences  of  his  o\\ti  voluntary  and  deliberate 
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acts.  One  who  voluntarily  and  deliberately  per- 
forms an  act  which,  from  our  common  experience, 
is  known  to  produce  a  particular  result,  may  be 
presumed  to  have  anticipated  and  intended  that 
result."    (Record  38-40.) 

This  Court  in  the  case  of  Bateman  v.  United  States, 
212  F.  2d  61,  70  (1954)  stated: 

''As  often  occurs  counsel  has  singled  out  one 
instruction  in  claiming  error  without  regard  to 
the  instructions  considered  as  a  whole.  The  in- 
structions on  intent,  given  by  the  Court,  correctly 
stated  the  law,  were  plain  and  understandable, 
and  left  no  room  for  doubt  in  the  minds  of  the 
jurors.  On  this  question  the  Court  charged  the 
jury  that  it  was  incumbent  upon  the  Government 
to  prove  beyond  a  reasonable  doubt  'that  there 
was  owing  to  the  government  more  tax  than  was 
shown  in  the  return  made  by  the  defendants  dur- 
ing the  taxable  years  charged ;  that  the  defendants 
knew  that  there  was  owing  more  income  tax  than 
shown  by  the  return;  and  that  they  wilfully  at- 
tempted to  evade  or  defeat  any  part  of  such  tax 
by  filing  or  causing  to  be  filed  a  false  return.' 
The  Court  not  only  specifically  charged  that  in- 
tent was  an  essential  element  of  the  offense,  that 
is  bad  faith,  but  that  good  faith  was  a  complete 
defense." 

In  Instruction  No.  5  the  trial  court  in  this  case  in- 
structed the  jury  that  knowledge  and  intent  were  in- 
gredients of  the  offenses  charged.  The  court  further 
stated  in  Instruction  No.  5  that  the  jury  had  to  be 
satisfied  that  each  of  the  elements  had  to  be  proved 
beyond  a  reasonable  doubt.    In  Instruction  No.  6  the 
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trial  court  charged  the  jury  that  the  defendant  was 
presumed  to  be  innocent  and  that  the  defendant  could 
not  be  convicted  unless  the  jury  was  convinced  of  his 
guilt  beyond  a  reasonable  doubt.  In  Instruction  No. 
7  the  judge  defined  criminal  intent  and  told  the  jury 
that  the  defendant  could  not  be  convicted  unless  the 
jury  found  from  evidence  beyond  a  reasonable  doubt, 
that  the  defendant  intended  to  commit  the  offense 
against  the  United  States. 

The  appellant  cites  the  case  of  Block  v.  United 
States,  221  F.  2d  786,  788,  789  (9th  Cir.  1955)  for  the 
proposition  that  Instruction  No.  7  given  by  the  trial 
judge  in  this  case,  insofar  as  it  relates  to  presumptive 
intent  is  fatal  error.  However,  if  the  Instructions  in 
this  case  are  analyzed  as  a  whole  rather  than  piece- 
meal we  will  find  that  the  Instruction  on  presumptive 
intent  is  not  erroneous. 

In  the  later  case  of  Legatos  v.  United  States,  222 
F.  2d  678,  685  (9th  Cir.  1955),  this  Court  found  the 
following  Instruction  not  error  when  considered  in 
the  light  of  all  of  the  Instructions : 

*'  'The  presumption  is  that  a  person  intends 
the  natural  consequences  of  his  acts,  and  the 
natural  presumption  would  be  if  a  person  con- 
sciously, knowingly,  or  intentionally  did  not  set 
up  his  income  and  thereby  the  government  was 
cheated  or  defrauded  of  taxes,  that  he  intended 
to  defeat  the  tax.'  " 

The  court  further  stated  its  rationale  as  follows : 
"  It  is  our  conclusion  that,  considered  as  a  whole 
the  Court's  instructions  on  intent  and  ^dlfulness 
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clearly  and  correctly  stated  the  law  and  were  not 
such  as  to  mislead  the  jury.  We  conclude,  there- 
fore, that  the  present  case  is  governed  by  Bate- 
man  V.  United  States,  supra,  and  is  distinguish- 
able from  Wardlaw  v.  United  States,  supra,  and 
Bloch  V.  United  States,  supra,  where  the  effect  of 
the  court's  instructions  considered  as  a  whole 
was  not  discussed." 

It  is  respectfully  submitted  that  the  instructions  in 
the  instant  case,  taken  as  a  whole,  clearly  and  cor- 
rectly stated  the  law  and  were  not  such  as  to  mislead 
the  jury.  This  case  is  closer  in  its  factual  aspects  to 
the  Legatos  and  Bateman  cases  than  the  Bloch  case. 

It  was  not  error  for  the  trial  judge  to  refuse  to  give 
the  appellant's  proposed  Instructions  Nos.  1,  4  and  5 
for  the  reason  that  these  instructions  insofar  as  they 
correctly  state  the  law,  were  amply  covered  by  the 
court's  Instructions  Nos.  5,  6  and  7. 

Since  the  court  was  adequately  instructed  as  to  the 
law  in  this  case,  the  appellant's  designations  of  error 
Nos.  13,  14  and  15  are  without  merit. 
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III.  THE  TRIAL  COURT  DID  NOT  ERR  IN  FINDING  THAT 
ALBERT  CLINE  WAS  NOT  AN  ACCOMPLICE  AS  A  MATTER 
OF  LAW.  THE  COURT  DID  NOT  ERR  IN  REFUSING  TO  IN- 
STRUCT THE  JURY  THAT  CLINE  WAS  AN  ACCOMPLICE, 
THAT  THE  TESTIMONY  OF  AN  ACCOMPLICE  SHOULD  BE 
VIEWED  WITH  DISTRUST,  AND  THAT  THE  APPELLANT 
COULD  NOT  BE  CONVICTED  ON  THE  UNCORROBORATED 
TESTIMONY  OF  AN  ACCOMPLICE. 

A.    Cline  was  not  an  accomplice  as  a  matter  of  law. 

The  witness  Cline  could  not  be  tried  for  the  identical 
crimes  for  which  the  appellant  was  being  prosecuted. 
It  is  inconceivable  that  the  witness  Cline  could  have 
stolen  his  own  services  from  the  United  States  Air 
Force  within  the  meaning  of  Title  18  U.S.C.  Sec.  641. 
In  any  event,  as  is  conceded  by  the  appellant  on  page 
39  of  his  brief,  it  was  at  most  a  disputed  question  of 
fact  as  to  whether  the  witness  Cline  was  a  willing 
participant   in   the    alleged   conversion.      It   is   well 
settled  that  the  term  '^  accomplice "  does  not  include  a 
person  who  has  guilty  knowledge,  or  is  morally  de- 
linquent, or  who  was  even  an  admitted  participant  in 
a  related  but  distinct  offense.    The  court  in  State  v. 
Durham,  75  N.W.  1127,  1131   (Minn.  1898),  stated: 
*'The  general  test  to  determine  whether  a  wit- 
ness is  or  is  not  an  accomplice  is,  could  he  him- 
self have  been  indicted  for  the  offense  either  as 
a  principal  or  accessory." 

In  the  case  of  People  v.  HrdUcka,  176  N.E.  308,  313 
(111.  1931),  the  court  held  that  an  election  judge  who 
saw  the  appellant  alter  ballots  and  certified  the  re- 
turns were  correct  when  they  were  not,  was  not  an 
accomplice,  for  purpose  of  corroboration. 
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The  Illinois  court  defined  an  accomplice  as  follows 
at  page  313 : 

"An  accomplice  is  defined  as  one  who  know- 
ingly, Yolimtarily,  and  with  common  intent  with 
the  principal  unites  in  the  commission  of  the 
crime  .  .  .  the  term  accomplice  cannot  be  used  in 
a  loose  or  popular  sense  so  as  to  embrace  one 
who  has  guilty  knowledge  or  is  morally  delinquent 
or  who  was  even  an  admitted  participant  in  a  re- 
lated but  distinct  offense." 

An  examination  of  the  authorities  in  this  case  de- 
fine ''accomplice"  as  one  who  could  be  indicted  and 
punished  for  the  crime  with  which  the  defendant  is 
charged. 

Judge  Reed  in  ex  parte  Jackson,  6  Alaska  726,  730, 
731  (1922)  stated: 

"The  great  weight  of  authority  is  that  an  ac- 
complice is  one  who  aids  and  abets  or  encourages 
the  crime  of  which  the  defendant  is  accused,  and 
the  usual  test  by  which  to  determine  whether  one 
is  an  accomplice  is  whether  or  not  he  could  be 
indicted  and  punished  for  the  crime  with  which 
the  defendant  is  charged,  or  as  it  is  sometimes  ex- 
pressed, whether  his  participation  in  the  crime 
was  criminally  corrupt." 

This  Court  in  the  case  of  Stephenson  v.  United 
States,  14  Alaska  603  (1953)  declined  to  depart  from 
the  test  that  said  the  defendant  and  the  witness  had 
to  be  both  subject  to  prosecution  for  the  same  offense. 

In  the  case  at  bar,  the  tests  of  determining  who  is 
an  accomplice  as  set  out  in  the  Jackson  and  Stephen- 
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son  cases  are  clearly  not  met.  In  the  Stephenson  case, 
the  thief  and  defendant  had  entered  into  an  agree- 
ment whereby  the  thief  would  steal  and  deliver  to  the 
defendant  certain  specified  items. 

The  appellant  has  cited  a  number  of  cases  which 
may  on  first  glance  tend  to  support  his  thesis  that 
Cline  was  an  accomplice.  However,  upon  careful  anal- 
ysis of  these  cited  cases  it  appears  that  they  do  not 
support  in  any  way  that  thesis. 

The  case  of  Egan  v.  United  States,  287  Fed.  958 
(D.C.  Cir.  1923),  is  cited  by  the  appellant  for  the 
proposition  that  the  giver  of  a  bribe  is  an  accomplice 
of  the  receiver.  The  appellee  does  not  concede  that 
this  is  a  correct  statement  of  the  law  in  this  jurisdic- 
tion in  the  light  of  the  actual  holding  in  Stephenson, 
supra.  The  Egan  case  did  not  involve  corroboration 
but  rather  the  cautionary  instruction  given  in  juris- 
dictions where  the  common  law  rule  prevails  per- 
mitting conviction  on  the  uncorroborated  testimony' 
of  accomplices.  The  Ega^i  case  is  distinguishable  on 
its  facts  from  the  case  at  bar  on  these  grounds : 

(a)  The  giving  of  the  bribe  and  the  receiv- 
ing of  the  bribe  was  essentially  one  transaction; 
whereas,  the  work  done  by  Cline  for  Chappell 
during  duty  hours  were  different  and  distmct 
transactions.  The  giver  of  the  bribe  gave  the 
bribe  involved  in  that  charge ;  whereas  what  Cline 
did  did  not  involve  a  crime  under  Title  18  U.S.C. 
Sec.  641. 

This  Court  in  the  Stephenson  case,  supra,  declined 
to  adopt  the  minority  view  in  the  Egan  case  wherein 
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it  would  have  abandoned  the  test  that  an  accomplice 
must  be  subject  to  conviction  of  the  identical  crime 
for  which  the  appellant  is  being  prosecuted.  There 
is  substantial  authority  stating  that  a  bribe  giver  is 
not  an  accomplice  of  the  receiver.  See :  State  v.  Tiittv- 
Wow,  99  Or.  270,  193  Pac.  485  (1921)  ;  State  v.  Coffey, 
157  Or.  475,  72  P.  2d  35  (1937)  ;  State  v.  Quinlan,  41 
N.W.  299  (Minn.  1889)  ;  State  v.  Durham,  75  N.W. 
1127  (Minn.  1898)  ;  State  v.  Wappenstein,  121  Pac. 
989  (Wash.  1912)  ;  State  v,  Emmanuel,  259  P.  2d  845 
(Wash.  1953). 

The  appellant  cites  the  case  of  Lett  v.  United 
States,  15  F.  2d  686  (8th  Cir.  1926),  where  the  court 
abandoned  the  identical  offense  test  and  held  that  the 
purchaser  of  narcotics  from  the  defendant  (seller) 
was  an  accomplice  because  she  was  guilty  of  an  of- 
fense under  the  same  statute.  The  soundness  of  the 
reasoning  in  the  Lett  case,  supra,  is  doubted  by  the 
appellee  because  it  would  appear  that  the  buyer  of 
narcotics  imder  the  circumstances,  would  be  a  victim 
rather  than  an  accomplice.  In  People  v.  Kinsley,  5 
P.  2d  938,  942  (Cal.  1931),  the  court  reached  the  op- 
posite and  more  convincing  conclusion  that  the  pur- 
chaser of  narcotics  was  not  an  accomplice  of  the  seller 
on  the  grounds  that  the  crimes  were  not  identical 
when  it  stated : 

''Appellant  contends  that  the  complaining  wit- 
ness, Mrs.  Longino  was  an  accomplice  under  Sec- 
tion 1111  of  the  Penal  Code,  and  that  he  could 
not  be  properly  convicted  on  her  uncorroborated 
testimony.  The  witness,  Mrs.  Longino,  to  whom 
the  morphine  was  sold,  was  not  an  accomplice." 
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The  burden  of  proving  the  witness  Cline  an  accom- 
plice is  upon  the  party  invoking  the  rule  namely,  the 
appellant.  In  this  case  the  appellant  failed  to  show  by] 
the  evidence  that  Cline  was  an  accomplice. 

In  the  case  of  State  v.  Akers,  74  P.  2d  1138  (Mont. 
1938),  involving  theft  of  a  horse,  the  Supreme  Court  I 
of  Montana  said  that  it  was  for  the  jury  to  determine' 
whether  two  witnesses  who  had  driven  the  stolen  horse  | 
for  a  price  for  the  defendant  were  accomplices.  At| 
page  1143  of  its  opinion,  the  court  stated : 

''While  it  is  not  urged  here,  the  question  of 
whether  Summers  and  Sherrill  were  themselves  i 
accomplices  is  decisive  of  whether  their  testi- 
mony was  sufficient  corroboration  under  the  stat- 
ute. The  exact  status  of  Siunmers  and  Sherrill 
in  relation  to  this  crime  was  one  of  fact,  and  it 
was  within  the  province  of  the  jury  to  determine,] 
under  appropriate  instructions,  whether  these  twoj 
witnesses  were  in  fact  accomplices." 


In  the  case  of  Ripletj  v.  State,  227  S.W.  2d  26 
(Tenn.  1950),  the  Supreme  Court  of  Tennessee  held! 
that  where  the  facts  were  unclear  and  in  dispute  that! 
the  question  of  whether  a  witness  was  an  accomplice] 
was  for  the  jury's  determination.    The  court  said  a1 
page  29  as  follows: 

[".  .  .  We  think  whether  or  not  one  is  an  accom- 
plice in  a  given  case  is  not  a  question  that  is  ex- 
clusively for  the  court  to  determine.  By  the  greal 
weight  of  authority,  'The  question  of  who  is  ai 
accomplice  is  one  for  the  court  when  the  facts  as 
to  the  witness'  participation  are  clear  and  undis- 
puted, when  such  facts  are  disputed  or  susceptible 
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of  different  inferences,  the  question  is  one  of  fact 
for  the  jury'."] 

In  Darden  v.  State,  68  So.  550,  551  (Ala.  1915),  the 
court  stated  as  follows: 

[''The  test  of  the  competency  of  the  witness 
Percy  Smoke  in  this  case  is:  If  he  was  on  trial 
for  this  offense,  would  the  evidence  tending  to 
show  his  guilt  sustain  a  verdict  of  guilty?  Bass 
V.  State,  37  Ala.  569. 

The  burden  of  proving  the  witness  to  be  an 
accomplice  is,  of  course,  upon  the  party  alleging 
it  for  the  purpose  of  invoking  the  rule,  namely, 
upon  the  defendant.  3  Wigmore  on  Ev.  §  2060(c). 

And  in  this  case,  if  the  defendant  had  offered 
any  proof  tending  to  show  that  the  witness  Smoke 
was  capable  of  committing  crime,  the  question  as 
to  whether  he  was  or  not  an  accomplice  would 
have  been  for  the  jury.  .  .  ."] 

There  is  sufficient  authority  to  support  the  proposi- 
tion that  whether  a  witness  is  an  accomplice  when  the 
facts  of  criminal  participation  in  the  identical  crime 
are  in  dispute,  then  it  is  for  the  jury.  These  cases 
generally  stand  for  the  proposition  also  that  the  mere 
fact  that  the  witness  has  been  indicted  for  the  same 
crime  does  not  in  and  of  itself  make  the  witness  an 
accomplice.  See  Snotvden  v.  State,  165  So.  410  (Ala. 
1936)  ;  Driggers  v.  United  States,  104  S.W.  1166  (Ind. 
Terr.  1907)  ;  reversed  on  other  groimds  95  Pac.  Rep. 
612;  Smith  V.  Commonwealth,  146  S.W.  4  (Ky.  1912)  ; 
Deaton  v.  Commonwealth,  163  S.W.  204  (Ky.  1914)  ; 
Slusser  v.  State,  232  S.W.  2d  727  (Tex.  950). 
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It  is  clear  from  the  evidence  that  Cline  could  not 
have  been  convicted  under  Sec.  641,  Title  18  XJ.S.C. 
If  Cline  were  involved  in  the  identical  crime,  the  bur- 
den was  on  the  appellant  to  present  the  evidence  tend- 
ing to  show  his  criminal  participation.  This,  the  ap- 
pellant failed  to  do. 

Since  Cline  could  not  be  convicted  of  the  identical 
crime  for  which  the  appellant  was  charged,  then  it 
was  not  error  to  so  instruct.  It  also  follows  that  none 
of  the  other  instructions  were  required  since  Cline 
was  not  an  accomplice  within  the  meaning  of  Section 
66-13-59  ACLA  1949. 

B.  Even  if  this  Court  finds  that  Cline  was  an  accomplice  as  a 
matter  of  law,  or  that  whether  Cline  was  an  accomplice  was 
a  question  of  fact  to  be  determined  by  the  jury,  there  was 
abundant  corroboration  in  the  record  outside  Cline 's  testi- 
mony to  make  any  error  committed  by  failing-  to  instruct 
harmless. 

The  appellant  took  the  stand  in  his  own  behalf  and 
admitted  that  Cline  had  worked  for  him  even  though 
he  denied  ever  knowingly  working  Cline  on  govern- 
ment time.  Other  evidence  was  presented  by  a  number 
of  witnesses  to  corroborate  the  testimony  of  Cline 
in  all  respects.  The  question  of  sufficiency  of  corrob- 
oration has  been  resolved  in  a  number  of  decisions. 
In  almost  all  of  these  cases  the  corroboration  was  far 
less  con^T.ncing  than  in  the  instant  case.  See:  People 
V.  Nikolich,  269  Pac.  721,  722  (Cal.  1928)  ;  People  v. 
Knoth,  295  Pac.  277  (Cal.  1931)  ;  People  v.  Allen.,  279 
Pac.  349  (Cal.  1928)  ;  People  v.  Wayne,  264  P.  2d  547 
(Cal.  1953)  ;  State  v.  Vigil,  260  P.  2d  539  (Utah  1953) ; 
State  V.  Pointer,  213  Pac.  621  (Or.  1923) ;  Bliss  v. 


23 


State,  287  Pac.  778  (Okla.  1930) ;  State  v.  Rasmus- 
sen,  63  N.W.  2d  1,  34  (Minn.  1954) ;  State  v.  Moore, 
177  P.  2d  413,  cert.  den.  332  U.S.  763  (Or.  1947)  ;  State 
V.  Brown,  231  Pac.  926  (Or.  1925) ;  State  v.  Brake, 
195  Pac.  583,  585  (Or.  1921)  ;  State  v,  Rosser,  91  P. 
2d  295,  299  (Or.  1939). 

This  Court  has  refused  to  reverse  a  conviction  on 
the  failure  to  instruct  on  accomplice  testimony  where 
the  coiu^t  f  oiuid  substantial  corroboration  of  the  accom- 
plice's testimony  in  the  record.  Nordgren  v.  United 
States,  181  F.  2d  718,  722  (9th  Cir.  1950)  ;  Christy  v. 
United  States  (9th  Cir.  No.  15970,  Nov.  18,  1958,  un- 
reported at  this  date). 

There  was  no  evidence  in  the  record  indicating  that 
the  witnesses  for  the  appellee,  Wilson,  Sanders  and 
Houston,  were  accomplices  of  the  appellant.  Absent 
any  showing  whatsoever  that  they  could  have  been 
convicted  of  the  identical  crime  of  which  the  appellant 
was  charged,  no  instruction  was  warranted.  Even  if 
it  was  determined  that  the  instruction  was  required  in 
one  form  or  the  other,  it  was  not  error  for  the  reasons 
stated  above  because  there  was  ample  corroboration 
of  their  testimony  in  the  record.  Therefore,  the  ap- 
pellant's designations  of  errors  Nos.  8,  9,  10  and  17 
are  without  merit. 


IV.    THE  VERDICTS  AS  TO  VALUE  WERE  SUPPORTED 
BY  SUFFICIENT  EVIDENCE. 

The  appellant's  designations  of  error  Nos.  5  and  6 
are  without  merit.    Captain  Woods  testified  that  the 
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retail  value  of  the  furniture  was  $412.00  and  its  cost 
to  the  government  was  $252.94.  The  fact  that  the 
jury  came  in  with  a  lower  special  verdict  as  to  value 
did  not  prejudice  any  of  the  rights  of  the  appellant. 
Moreover,  there  is  no  indication  that  the  computation 
of  the  jury  as  to  the  value  of  the  furniture  involved  in 
Count  5  of  the  indictment  was  the  product  of  com- 
promise. The  conclusion  of  the  jury  in  this  regard 
was  supported  by  the  evidence  (R.  712-713). 

The  prosecution  introduced  evidence  as  to  the  value 
of  Cline's  services.  This  evidence  was  sufficient  to 
support  the  jury's  special  verdict.  Cline  testified  fully 
as  to  his  earnings  during  the  three  week  period  in 
which  he  was  working  for  the  appellant  (R.  767-770). 

In  the  case  of  O' Motley  v.  United  States,  227  F.  2d 
332,  335,  336  (1st  Cir.  1955),  Judge  Magruder  states 
as  follows : 

''.  .  .  18  U.S.C.  §641  provides  that  whoever 
steals  or  knowingly  converts  to  his  own  use  or 
the  use  of  another,  or  without  authority  sells  or 
otherwise  disposes  of,  anything  of  value  belong- 
ing to  the  United  States  shall  be  fined  not  more 
than  $10,000  or  imprisoned  not  more  than  ten 
years,  or  both ;  '  but  if  the  value  of  such  property 
does  not  exceed  the  sum  of  $100,  he  shall  be  fined 
not  more  than  $1,000  or  imprisoned  not  more 
than  one  year,  or  both.'  The  section  then  defines 
the  word  S^alue'  as  meaning  ^face,  par,  or 
market  value,  or  cost  price,  either  w^holesale  or 
retail,  tvhichever  is  greater/  [Italics  added.]  It 
is  pointed  out  by  appellants  that  in  Count  2,  for 
example,  the  cost  to  the  government  of  the  man- 
ual chain  hoist  was  alleged  to  have  been  in  excess 
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of  $100.00,  though,  according  to  the  evidence,  it 
was  sold  by  defendant  O'Malley  for  the  sum  of 
$45.00,  which  may  perhaps  have  been  its  fair 
market  value  at  the  time  of  such  sale.  Appellants 
urge  that  to  make  the  doing  of  an  act  punishable 
in  the  greater  degree  of  larceny,  depending  upon 
the  original  cost  of  the  article  stolen  rather  than 
upon  its  value  at  the  time,  is  repugnant  to  Amend- 
ment VIII  of  the  Federal  Constitution,  which 
prohibits  the  imposition  of  'excessive  fines'  or 
of  'cruel  and  miusual  pimislmaents, '  because  the 
severity  of  the  penalty  is  greatly  disproportionate 
to  the  offense  charged. 

''We  regard  this  constitutional  argiunent  as 
far-fetched  and  frivolous.  The  Congress,  in  de- 
fining the  crime  of  larceny  of  government  prop- 
erty, is  not  obliged  to  perpetuate  the  details  of  the 
ancient  common  law  distinction  between  grand 
and  petit  larceny.  The  prescription  in  §  641  of 
maximum  limits  to  the  amount  of  fine  or  impris- 
omnent  which  the  judge  may  at  his  discretion  im- 
pose, depending  upon  the  circumstances  of  the 
offense,  is  characteristic  of  most  of  the  offenses 
defined  in  Title  18  of  the  U.S.  Code,  and  certainly 
does  not  constitute  cruel  and  unusual  punish- 
ment. Section  641  would  have  been  within  the 
constitutional  power  of  Congress  even  if  it  had 
not  provided  for  a  lower  maximum  penalty  or 
fine  for  a  lower  maximum  penalty  of  fine  or  im- 
prisonment in  case  the  'value'  of  the  property, 
as  defined,  does  not  exceed  the  sum  of  $100.00." 

The  verdict  should  not  be  disturbed.  Moreover, 
there  is  no  showing  that  the  verdict  as  to  value  was 
obtained  by  compromise. 
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V.    MISCELLANEOUS  ERROR. 

In  addition  to  the  errors  discussed  above,  the  ap- 
pellant has  designated  as  error  assignments  1,  2,  3,  4, 
7  and  18.  Needless  to  say,  the  appellant  has  not 
deemed  these  alleged  errors  of  sufficient  importance  to 
discuss  them  in  his  brief. 

Assignments  of  error  1  through  4  are  without  merit 
because  the  defendant's  convictions  of  Counts  1  and 
5  are  supported  by  the  overwhelming  weight  of  the 
evidence.  Therefore,  the  motion  for  judgment  of  ac- 
quittal was  properly  denied.  Assignment  of  error  No. 
7  which  relates  to  the  alleged  error  of  the  court  in  lim- 
iting cross-examination  of  several  witnesses,  is  with- 
out merit  and  should  not  be  considered  by  this  Court 
because  the  appellant  has  not  specified  wherein  the 
court  erred. 


CONCLUSION. 

The  errors  complained  of  on  this  appeal  are  without 
merit.  The  trial  court  properly  refused  the  appellant 
the  right  to  see  certain  pretrial  memoranda  prepared 
by  the  prosecuting  attorney  as  not  being  within  the 
scope  of  the  rule  in  the  Jencks  case.  Any  construction 
of  the  Jencks  case  which  would  allow  a  criminal  de- 
fendant to  obtain  the  work  notes  of  the  prosecutor 
would  be  highly  reprehensible.  The  court  adequately 
instructed  the  juiy  that  the  crime  charged  in  the 
indictment  required  specific  criminal  intent.  The  in- 
structions of  the  Judge  taken  as  a  whole,  correctly 
stated  the  law.  It  was  not  error  for  the  Judge  to  re- 
fuse to  instruct  that  the  witness  Cline  was  an  accom- 
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plice.  The  witness  Cline  could  not  have  been  convicted 
of  the  identical  offense  involved  in  Count  I  of  the  in- 
dictment against  the  appellant.  Even  if  it  was  error 
for  the  court  to  refuse  to  instruct  that  Cline  was  an 
accomplice,  that  error  would  be  harmless  because  the 
appellant's  conviction  as  to  Count  I  of  the  indictment 
was  amply  supported  by  the  evidence.  Finally,  there 
is  adequate  evidence  to  support  the  verdict  of  the  jury 
as  to  both  Counts  I  and  V  as  to  value.  Since  there  are 
no  errors  substantially  affecting  the  rights  of  the 
appellant,  the  judgment  of  the  trial  court  should  be 
affirmed. 

Dated,  Anchorage,  Alaska, 
March  24,  1959. 

Respectfully  submitted, 

William  T.  Plummer, 

United  States  Attorney, 

George  F.  Bokey, 

Assistant  United  States  Attorney, 

Attorneys  for  the  Appellant. 
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Edward  Lewis  Short, 
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vs. 

United  States  of  America, 

Appellee. 


Upon  Appeal  from  the  District  Court  for  the 
District  of  Alaska,  First  Division. 


BRIEF  OF  APPELLEE. 


JURISDICTIONAL  STATEMENT. 

Appellant  was  tried  by  a  jury  in  the  District  Court 
for  the  District  of  Alaska,  First  Judicial  Division  at 
Ketchikan  on  a  charge  of  bribery,  in  violation  of 
§65-7-4  ACLA  1949.  He  was  convicted  upon  a  verdict 
of  guilty  and  was  sentenced  to  five  years'  imprison- 
ment, four  and  a  half  of  which  were  suspended,  with 
the  defendant  being  placed  on  probation  for  that 
period.  Appellant  filed  a  notice  of  appeal  from  the 
judgment  and  sentence  imposed  by  the  court. 

Jurisdiction  below  was  based  on  48  U.S.C.  §101,  and 
in  this  court  is  based  on  28  U.S.C.  §1291. 


STATEMENT  OF  CASE. 

The  defendant  was  tried  on  an  indictment  charging 
him  with  bribery  in  violation  of  §65-7-4  ACL  A  1949. 

The  principal  witness  for  the  government  was 
Walter  O.  Smith,  an  officer  of  the  Ketchikan  Police 
Department  who  was  well  acquainted  with  one  Ed- 
ward Clifford  Bolton,  a  bartender  at  the  Totem  Bar 
in  Ketchikan  (R.  64). 

Smith  testified  that  during  March,  1957  Bolton  ad- 
vised him  that  he  was  going  to  go  on  a  vacation  and 
while  he  was  gone,  would  look  up  some  ''girl  friends" 
who  might  be  willing  to  come  to  Alaska  for  the  pur- 
pose of  prostitution  (R.  79).  On  March  18  Bolton 
returned  to  Alaska  and  advised  Smith  that  he  had 
arranged  for  a  girl  to  come  to  Ketchikan.  He  re- 
quested that  Smith  contact  the  Chief  of  Police  for 
him  to  see  if  a  ''set-up"  could  be  arranged  (R.  79). 

Smith  reported  the  incident  to  the  Chief  of  Police 
who  immediately  reported  the  matter  to  the  Assistant 
United  States  Attorney  in  Ketchikan  (R.  80). 

Smith  was  directed  to  continue  to  investigate  the 
matter  (R.  65,  78).  The  Alaska  Territorial  Police, 
the  Federal  Bureau  of  Investigation,  the  U.  S.  Mar- 
shal, and  the  City  Manager  were  advised  and  con- 
sulted about  the  case  (R.  65-67). 

Smith  made  daily  reports  of  his  activities  (R.  67). 

In  the  course  of  the  investigation,  Bolton  advised 
Smith  that  the  defendant,  Edward  Short,  a  co-owner 
of  the  Pioneer  Bar  in  Ketchikan  wanted  to  talk  to 
Smith  about  opening  a  gambling  game  in  his  bar 


(R.  67).  Smith  did  nothing  about  the  invitation  and 
one  to  two  weeks  passed  (R.  37,  68).  Bolton  asked 
him  again  if  he  had  seen  Short. 

Finally  the  subject  of  the  original  investigation  was 
sufficiently  completed  to  justify  the  filing  of  criminal 
charges.  At  that  time,  since  Smith's  reports  had 
shown  Short's  interest  in  talking  with  Smith,  the 
Assistant  U.  S.  Attorney  instructed  Smith  to  contact 
Short  and  ^ '  see  if  a  bribe  or  a  proposition  of  any  kind 
was  open"  (R.  69). 

Smith  contacted  Short  at  the  Pioneer  Bar  at  ap- 
proximately 2:30  on  May  7,  1957  (R.  70).  He  con- 
versed idly  with  Short  for  about  45  minutes,  and  when 
nothing  happened,  he  decided  to  leave.  As  he  started 
to  leave,  Short  said  "Don't  run  off  Smitty.  I  want 
to  talk  to  you  a  minute"  (R.  70). 

Short  then  said,  '^I  understand  that  the  town  is 
going  to  open  up.  I  would  like  to  open  a  two  and  four 
game  in  the  back"  (R.  71).  He  then  asked  Smith 
how  much  it  would  cost,  and  when  Smith  said  he 
didn't  know.  Short  suggested  ten  or  fifteen  per  cent 
(R.  72). 

Smith  said  he  would  check  with  the  Chief  of  Police 
(R.  72).  The  Chief  of  Police  suggested,  obviously  as 
a  means  of  immediately  securing  physical  evidence  of 
the  bribe,  that  Smith  tell  Short  that  it  would  be  one 
hundred  dollars  a  week  or  ten  per  cent,  whichever  is 
more,  but  one  himdred  dollars  in  advance   (R.  73). 

The  terms  of  the  ''coimter  offer"  were  written  on 
a  piece  of  paper  and  delivered  by  Smith  to  Short 
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(R.  73).  Shortly  thereafter,  in  the  wash  room  of  the 
Pioneer  Bar,  Short  delivered  five  twenty  dollar  bills 
to  Smith  (R.  74).  The  money  was  produced  at  trial 
as  Plaintiff's  Exhibit  No.  1.  Smith  reported  immedi- 
ately thereafter  to  the  United  States  Attorney's  Office 
(R.  75). 

Short's  defense  consisted — in  addition  to  character 
witnesses  who  testified  to  his  good  reputation  despite 
Short's  conviction  involving  gambling  and  imlawful 
sale  of  liquor — of  his  own  statement  claiming  that  the 
conversations  with  Smith  were  attended  by  his  part- 
ner, Ivan  Jones  (R.  193),  and  that  he  had  refused  to 
deal  with  Smith  (R.  195).  Jones  corroborated  this, 
saying  that  on  Smith's  first  visit  he  observed  the  con- 
versation between  Smith  and  Short  at  the  end  of  the 
bar,  saw  Smith  conducted  to  the  door  entering  on  the 
card  room,  but  not  into  the  room,  and  then  back  to 
the  bar.  He  stated  that  he  then  walked  to  the  end  of 
the  bar  and  joined  Short  and  Smith  ''very  shortly" 
(R.  246)  or  within  the  time  it  takes  to  walk  down  to 
the  end  of  the  bar  (R.  253).  He  claims  that  he  heard 
Smith  ''proposition"  Short,  and  heard  Short  reject 
the  proposition. 

Lucas  tends  to  support  this  statement. 

On  rebuttal,  the  government  produced  Eugene 
O'Brien  of  the  Territorial  Police  who  testified  that 
he  was  in  the  bar  during  Smith's  first  visit — didn't 
see  Jones  at  all  (R.  291),  saw  Short  and  Smith  enter 
the  card  room  and  disappear  from  sight  for  as  much 
as  20  minutes  (R.  289)  and  return  to  the  bar  and  was 
joined  by  no  one  (R.  291)  although  he  remained  in 
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the  bar  and  continued  to  watch  for  as  long  as  10  to 
15  minutes  (R.  291),  thus  tending  to  discredit  the 
testimony  of  Jones  and  Lucas. 


SUMMARY  OF  ARGUMENT. 
I.  A.  Denial  of  the  motion  to  dismiss  the  indict- 
ment for  failure  to  endorse  on  it  the  names  of  the 
grand  jury  witnesses  did  not  constitute  reversible 
error.  This  court  has  previously  stated  that  the 
Alaska  statute  requiring  such  endorsement  has  been 
abrogated  by  the  federal  rules  of  criminal  procedure. 
Furthermore,  appellant  has  completely  failed  to  sus- 
tain his  burden  of  showing  that  the  failure  to  endorse 
the  names  of  the  grand  jury  witnesses  on  the  indict- 
ment substantially  prejudiced  him. 

I.  B.  The  trial  judge  correctly  denied  appellant's 
motion  to  dismiss  the  indictment  based  upon  his  ap- 
pearance before  the  grand  jury.  Evidence  adduced  at 
the  hearing  on  this  motion  establishes  that  he  ap- 
peared before  the  grand  jury  on  his  own  initiative, 
that  he  had  consulted  his  attorney  about  doing  so, 
and  that  he  knew  of  his  rights.  He  suffered  no  preju- 
dice as  a  result  of  his  testimony. 

II.  A.  The  trial  judge  properly  allowed  the  gov- 
ernment to  introduce  additional  portions  of  officer 
Walter  0.  Smith's  reports  imder  the  doctrine  of  testi- 
monial completeness,  after  parts  of  those  reports  had 
been  used  in  cross-examination. 

II.  B.  Evidence  of  particular  wrongful  acts  of 
officer  Walter  0.  Smith  and  T.  H.  Miller  was  inad- 


missible  for  the  purpose  of  showing  a  pattern  of  con- 
duct or  for  the  purpose  of  impeachment. 

III.     Instructions  Nos.  17  and  18  were  correct  and 
proper  statements  of  the  law  relating  to  this  case. 


I.  A.  DENIAL  OF  THE  MOTION  TO  DISMISS  THE  INDICTMENT 
FOR  FAILURE  TO  ENDORSE  THE  NAMES  OF  THE  WIT- 
NESSES APPEARING  BEFORE  THE  GRAND  JURY  DID  NOT 
CONSTITUTE  REVERSIBLE  ERROR. 

As  the  appellant  concedes  at  p.  12  of  his  brief  this 
point  has  been  decided  contrary  to  his  argument  in 
the  case  of  Soper  v.  United  States,  (9  Cir.  1955)  220 
F2d  158.   The  court  stated: 

''.  .  .  the  names  of  witnesses  are  not  required 
to  be  endorsed  on  any  indictment  in  the  District 
Court  for  the  Territory  of  Alaska.  Such  indict- 
ments need  only  conform  to  the  requirements  of 
Rule  7(c)  of  the  Federal  Rules  of  Criminal  Pro- 
cedure, 18  U.S.C.A.  The  indictment  in  this  case 
did  so  conform.  It  should  be  noted  and  remem- 
bered that  the  Federal  Rules  of  Criminal  Pro- 
cedure are  now,  and  have  been  since  October  20, 
1949,  applicable  to  all  criminal  proceedings  in  the 
District  Court  for  the  Territory  of  Alaska.  See 
Rule  54  (a)  (1)  of  said  rules,  as  amended  by  the 
Supreme  Court's  order  of  December  28,  1948,  335 
U.S.  953,  954,  effective  October  20,  1949.  Sections 
66-8-52  and  66-11-1,  Alaska  Compiled  Laws  An- 
notated, 1949,  cited  by  appellants,  became  in- 
operative on  October  20,  1949,  and  remain  in- 
operative" 220  F2d  at  p.  159,  postnote  2. 


In  view  of  this  precedent  the  trial  court  correctly 
ruled  that  endorsement  of  the  Grand  Jury  witnesses 
on  the  indictment  was  unnecessary. 

Rule  7(c)  provides  in  part: 

**The  indictment  or  the  information  shall  be  a 
plain,  concise  and  definite  written  statement  of 
the  essential  facts  constituting  the  offense 
charged.  It  shall  be  signed  by  the  attorney  for 
the  government.  It  need  not  contain  a  formal 
commencement,  a  formal  conclusion,  or  any  other 
matter  not  necessary  to  such  statement .  .  .''  (Em- 
phasis supplied). 

The  provision  that  it  shall  be  signed  by  the  attorney 
for  the  government  demonstrates  that  it  is  not  merely 
a  '*rule  of  pleading"  as  appellant  contends.  Further- 
more, the  statement  of  the  court  in  the  Soper  case 
was  not  that  Section  66-8-52  ACL  A  1949  conflicts  only 
with  Rule  7(c),  as  appellant's  argument  assumes. 
Also  to  be  considered  is  the  requirement  of  Rule  6(e) 
that 

*'.  .  .  (A)  juror,  attorney,  interpreter,  or  ste- 
nographer may  disclose  matters  occurring  before 
the  Grand  Jury  only  when  so  directed  by  the 
Court  preliminarily  to  or  in  connection  with  a 
judicial  proceeding  or  when  permitted  by  the 
court  at  the  request  of  the  defendant  upon  a 
showing  that  grounds  may  exist  for  a  motion  to 
dismiss  the  indictment  because  of  matters  occur- 
ring before  the  Grand  Jury"  (Emphasis  sup- 
plied) . 

Likewise  Rule  16,  relating  to  discovery  and  inspection 
is  another  possible  area  of  conflict  with  the  Alaska 
procedure. 
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However,  an  exhaustive  discussion  of  this  matter  is 
unnecessary  in  view  of  the  inescapable  conflict  be- 
tween the  mandatory  nature  of  §66-11-1  ACLA  1949 
and  the  provision  of  Rule  52(a)  that 

''Any  error,  defect,  irregularity  or  variance 
which  does  not  affect  substantial  rights  shall  be 
disregarded. ' ' 

Since  no  prejudice  to  appellant  is  alleged  and  none 
appears  in  the  record,  the  error,  if  any,  must  be  dis- 
regarded. See  Zamloch  v.  United  States  (9  Cir.  1952) 
193  F2d  889;  Steele  v.  United  States  (5  Cir.  1957) 
243  F2d  712,  715. 

While  we  strongly  contend  that  the  failure  to  en- 
dorse the  names  of  the  grand  jury  witnesses  on  the 
indictment  does  not  constitute  reversible  error,  never- 
theless if  the  court  considers  it  necessary  to  overrule 
the  Soper  case,  we  urge  the  adoption  of  the  technique 
of  over-ruling  prospectively  as  the  court  did  in  Swn- 
hurst  Oil  and  Refining  Co.  v.  Great  Northern  By.  Co., 
7  P.2d  927  (Mont.  1932),  affirmed  287  U.S.  538 
(1932)  ;  People  v.  Mangles,  86  P.  187  (Cal.  1906) ; 
People  V.  Ryan,  92  P.  853  (Cal.  1907)  ;  and  Odom  v. 
State,  94  So.  233  (Miss.  1922).  Because  of  the  reli- 
ance placed  on  the  Soper  case  by  the  courts  and  pros- 
ecutors in  Alaska  and  the  absence  of  any  substantial 
harm  to  appellant,  we  submit  that  fairness  requires 
this  solution  if  Soper  is  to  be  over-ruled. 


L  B.  THE  TRIAL  JUDGE  CORRECTLY  DENIED  APPELLANT'S 
MOTION  TO  DISMISS  THE  INDICTMENT  BASED  UPON  HIS 
APPEARANCE  BEFORE  THE  GRAND  JURY. 

A  proper  understanding  of  Appellant's  Point  I.  B. 
requires  reference  to  the  supplement  to  the  record, 
** Reporter's  Transcript  of  Hearing  on  Defendant's 
Second  Motion  to  Dismiss  the  Indictment." 

The  appellant  was  indicted  by  the  grand  jury  on 
October  28,  1957  for  the  crime  of  bribery.  Up  to  this 
time  the  appellant  had  made  no  appearance  before 
the  grand  jury  (R.  314,  328). 

Because  of  word  received  by  certain  members  of 
the  grand  jury  it  was  deemed  desirable  to  hear  com- 
plaints against  the  local  police  department  by  certain 
persons  (R.  315,  322,  327).  The  proceeding  was  not 
a  prosecutive  matter  and  was  not  done  on  the  advice 
of  the  United  States  Attorney  (R.  315-316,  322).  Sub- 
poenas were  not  issued  for  this  purpose  and  the  par- 
ties thought  to  have  grievances  were  merely  invited 
to  appear  before  the  grand  jury  and  express  their 
views.  Among  the  persons  invited  was  the  appellant 
(R.  315,  322). 

Prior  to  accepting  the  invitation,  appellant  con- 
sulted with  his  attorney  in  Anchorage  (R.  318,  326, 
329)  and  apparently  with  local  counsel  as  well  (R. 
326). 

He  then  appeared  before  the  grand  jury  fully  pre- 
pared with  exhibits  to  support  his  arguments  (R.  324, 
325).  After  a  few  preliminary  questions  he  launched 
into  a  lengthy  criticism  of  the  Ketchikan  Police  De- 
partment (R.  316-317,  324).  In  the  course  of  this 
testimony  he  voluntarily  and  without  any  questions 
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from  the  United  States  Attorney  or  the  members  of 
the  grand  jury  entered  into  a  discussion  of  the  subject 
matter  of  his  indictment  (R.  317,  324). 

When  the  United  States  Attorney  questioned  him 
further  on  these  matters,  he  declined  to  answer  and 
demanded  as  a  condition  to  his  further  testimony  that 
the  United  States  Attorney  be  excluded  from  the  room 
(R.  317,  325).  Thereafter,  and  with  the  United  States 
Attorney  excluded  from  the  room,  the  appellant  re- 
sumed his  criticism  of  the  local  police  (R.  325). 
Neither  the  motion  to  dismiss  nor  the  appellant's 
brief,  nor  anything  advanced  in  behalf  of  the  appel- 
lant has  asserted  that  this  episode  in  any  way  con- 
tributed to  the  indictment  or  conviction  of  the  de- 
fendant. 

In  short,  the  appellant's  argument  is  that  a  grand 
jury,  bent  on  achieving  justice  by  investigating  police 
officials,  in  the  abstract,  and  against  the  wishes  of  the 
United  States  Attorney,  may,  by  affording  an  already 
indicted  defendant  an  opportunity  to  be  heard  in  a 
separate  and  distinct  matter,  so  violate  the  defend- 
ant's rights  that  a  dismissal  of  the  indictment  is  re- 
quired even  though  the  defendant  appeared  on  advice 
of  counsel,  did  in  fact  assert  his  right  to  refuse  to 
testify,  and  did  not  in  any  way  prejudice  his  case. 
To  state  the  proposition  is  to  establish  its  invalidity. 
It  is  thoroughly  understandable  that  the  appellant  has 
been  unable  to  find  a  parallel  case. 

There  have  been  numerous  cases,  however,  concern- 
ing the  testimony  of  defendants  before  grand  juries, 
and  several  issues  appear  to  be  well-established. 


u 

First,  there  is  apparently  no  duty  to  advise  the 
ordinary  witness  before  the  grand  jury  of  his  privi- 
leges under  the  5th  Amendment. 

*'The  privilege  against  self-incrimination  is 
neither  accorded  to  the  passive  resistant  nor  the 
person  who  is  ignorant  of  his  rights,  nor  to  one 
indifferent  thereto.  It  is  a  fighting  clause.  Its 
benefits  can  be  retained  only  by  sustained  combat. 
It  cannot  be  claimed  by  attorney  or  solicitor.  It 
is  valid  only  when  insisted  upon  by  a  belligerent 
claimant  in  person" — United  States  v,  Johnson, 
(D.C.  M.D.  Pa.  1947)  76  F.  Supp.  538  at  540. 
People  V.  Bermel,  128  NYS  524  p.  525  (De- 
fendant's Brief,  p.  31). 

There  are  cases  holding  that  an  indictment  obtained 
after  the  defendant  has  testified  imder  subpoena  be- 
fore the  grand  jury  without  first  being  advised  of  his 
rights  is  subject  to  dismissal. 

^'The  Fifth  Amendment  to  the  Constitution 
provides  that  no  person  shall  be  compelled  to  be 
a  witness  against  himself  and  a  proceeding  before 
a  grand  jury  for  the  purpose  of  determining 
whether  or  not  a  crime  has  been  committed  is  a 
criminal  case  within  the  meaning  of  the  constitu- 
tional provision  (Counselman  v.  Hitchcock,  142 
US  547,  35  L.  ed.  1110,  12  S.Ct.  195).  The  de- 
fendant cannot  be  subpoenaed  by  nor  sworn  be- 
fore the  grand  jury  even  though  he  fails  to  claim 
his  constitutional  privilege  against  self-incrimina- 
tion unless  he  waives,  with  a  full  understanding 
of  the  nature  of  his  act,  his  constitutional  privi- 
lege against  self-incrimination  (U.S.  v.  Edgerton, 
80  F  374).  Failure  to  claim  the  privilege  is  not 
a  waiver.   The  defendant  must  be  apprised  of  his 
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right  (U.S.  V.  Westmore,  218  F  227).  His  testi- 
mony otherwise  constitutes  illegal  evidence,  in- 
validates the  indictment,  and  is  sufficient  ground 
upon  which  to  set  the  indictment  aside." — Housel, 
Defending  and  Prosecuting  Federal  Criminal 
Cases  (2nd  Ed.  1946),  §215,  at  page  285. 

There  are  also  cases  holding  that  even  in  such  a  case 
the  indictment  is  not  subject  to  dismissal  unless  the 
defendant  actually  asserted  his  privilege  and  was 
nevertheless  compelled  to  testify.  Z7.  S.  v.  Mangiaror 
cina  (D.C.  W.D.  Mo.,  1950)  92  F.  Supp.  96.  Appar- 
ently the  indictment  is  not  subject  to  dismissal  where 
the  defendant  actually  understood  the  extent  of  his 
rights.    Connelly  v.  United  States,  249  F2d  576,  581. 

A  compelling  argument  against  appellant's  position 
is  stated  in  United  States  v.  Smyth  (D.C.  M.D.  Calif., 
1952)  104  F.  Supp.  283  where  Judge  Fee  said 

"If  the  rule  were  as  stated,  a  United  States 
Attorney  could  grant  immunity  to  a  criminal 
simply  by  calling  him  as  a  witness.  For  many 
years,  the  overwhelming  weight  of  authority  has 
held  that  the  privilege  against  self-incrimination 
is  a  personal  one  and  must  be  claimed  and  stood 
upon  in  order  to  be  effective  ..."  104  F.  Supp. 
at  307. 

Therefore,  it  can  be  seen  that  there  can  be  little 
merit  in  the  appellant's  assertions  in  this  case,  where 
the  purpose  of  the  inquiry  was  collateral  to  the  crimi- 
nal proceeding  against  the  defendant,  where  the  testi- 
mony was  given  after  the  indictment  was  returned, 
and  when  the  defendant  had  the  benefit  of  advice  of 
counsel  before  testifying  and  actually  knew  of  his 
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right  to  refuse  to  testify  to  matters  that  might  be  of 
an  incriminatory  nature. 

In  this  connection,  the  United  States  Supreme 
Court  held  in  Powers  v.  United  States  (1912)  223  U.S. 
p.  303  that  failure  to  warn  a  defendant  of  the  fact 
that  the  testimony  could  be  used  against  him  did  not 
invalidate  evidence  of  his  testimony  at  a  preliminary 
hearing. 

It  is  submitted  that  the  reason  for  dismissal  of  an 
indictment  obtained  after  the  defendant  has  testified 
about  incriminating  matters  where  such  a  rule  pre- 
vails is  that  the  indictment  is  obtained,  at  least  in 
part,  on  unlawfully  obtained  evidence,  and  should  not 
be  allowed  to  stand.  However,  if  incriminatory  testi- 
mony is  obtained  after  indictment  without  adequately 
informing  the  defendant  of  his  rights,  his  rights 
would  certainly  be  protected  by  exclusion  of  evidence 
so  obtained.  Since  no  such  e^ddence  was  introduced 
or  sought  to  be  introduced  in  this  case,  the  matter 
would  be  academic. 


11.  A.  THE  TRIAL  JUDGE  PROPERLY  ALLOWED  THE  GOVERN- 
MENT TO  INTRODUCE  ADDITIONAL  PORTIONS  OF  OF- 
FICER WALTER  O.  SMITH'S  REPORTS  UNDER  THE 
DOCTRINE  OF  TESTIMONIAL  COMPLETENESS,  AFTER 
PARTS  OF  THOSE  REPORTS  HAD  BEEN  USED  IN  CROSS- 
EXAMINATION. 

Appellant's  Point  II.  A.  actually  raises  two  sepa- 
rate and  distinct  issues. 

First,  Appellant  has  requested  that  the  officers'  re- 
ports of  Walter  O.  Smith  be  examined  to  determine 
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the  correctness  of  the  ruling  of  the  trial  judge  in 
deleting  certain  portions  of  the  reports  before  deliver- 
ing them  to  appellant's  attorney  pursuant  to  18  U.S.C. 
§3500. 

An  examination  of  the  matters  deleted  discloses  that 
these  matters  had  nothing  to  do  with  the  bribery 
charged  in  the  indictment.  Most  of  these  matters  per- 
tained to  items  of  hearsay  concerning  other  persons 
alleged  to  be  involved  in  vice  conditions  but  against 
whom  no  charges  were  pending  for  lack  of  evidence. 

Second,  Appellant  asserts  that  it  was  error  for  the 
District  Court  to  permit  the  United  States  Attorney 
to  read  to  the  jury  the  complete  reports  of  of&cer  W. 
O.  Smith  after  cross-examination  by  the  appellant's 
attorney  utilizing  fragments  of  these  reports.  Title  18 
U.S.C.  §3500,  the  so-called  ^'Jencks  Law"  merely  de- 
fines a  procedure  whereby  the  defendant  in  a  criminal 
case  can  obtain  material  to  use  in  cross-examining 
witnesses  for  the  government.  Nothing  in  the  law  sug- 
gests that  the  rules  of  evidence  pertaining  to  the  use 
of  materials  so  obtained  are  in  any  way  changed. 

In  a  pre-Jencks  law  case,  Affronti  v.  United  States 
(8  Cir.  1944)  145  F2d  3,  the  defendant  in  a  nar- 
cotics case  requested  a  copy  of  the  Narcotic  Inspec- 
tor's official  report  for  the  purpose  of  cross-examina- 
tion. The  defendant  then  sought  to  discredit  the  testi- 
mony of  the  inspector  by  showing  that  his  official 
report  was  in  conflict  with  his  present  testimony.  On 
re-direct  examination,  counsel  for  the  government 
read  into  evidence  portions  of  the  report  showing  that 
the  inspector  had  reported  to  his  superiors  that  pur- 
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chases  of  morphine  had  been  made  from  the  defend- 
ant by  an  informer  who  had  died  prior  to  trial.  As 
such,  some  of  the  statements  read  into  evidence  were 
inadmissible  as  substantive  evidence — and  were  prob- 
ably of  a  very  damaging  character.  Nevertheless  the 
court  said,  at  page  7  of  145  F2d: 

' ' .  .  .  The  portions  of  the  report,  however,  which 
were  admitted  on  redirect-examination  were  not 
received  as  substantive  evidence,  but  to  show  that 
the  official  report  and  the  inspector's  testimony 
were  not  in  as  serious  conflict  as  might  have  been 
inferred  from  the  cross-examination.  We  think 
the  evidence  complained  of  by  the  defendant  was 
admissible  on  the  important  issue  of  the  credi- 
bility of  the  inspector." 

This  is  an  application  of  the  rule  of  testimonial 
completeness  as  outlined  in  the  reference  to  Wigmore 
on  Evidence  in  Appellant's  brief  (pp.  36-37).  See  also 
United  States  v.  Weinberg  (2  Cir.,  1941)  121  F2d  826. 

That  this  rule  is  valid  in  Alaska  is  demonstrated 
by  the  case  of  Bennett  v.  United  States  (9  Cir.  1956) 
16  Alaska  325,  234  F2d  675  which  case  is  unquestion- 
ably distinguishable  from  the  present  case,  but  where 
the  court  nevertheless  said   (page  678) 

''.  .  .  Afterwards,  the  defendant's  attorney  took 
the  written  statement,  'O',  and  asked  Miss  Casey 
about  other  portions  of  it  not  theretofore  inquired 
about  by  the  prosecutor.  At  this  point,  the  court 
was  then  entitled  to  put  the  whole  statement  before 
the  jury,  on  the  prosecutor's  request." 

In  Jones  v.  United  States  (9  Cir.  1908)  162  F.  417 
(428-432)  ;  cert.  den.  212  U.S.  576,  a  criminal  prosecu- 
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tion  for  conspiracy  to  defraud  the  United  States,  the 
court  said  in  connection  with  an  assertion  of  error 
arising  out  of  admission  of  an  entire  sworn  statement 
by  the  prosecutor  after  fragmentary  use  of  the  state- 
ment on  cross-examination: 

(page  432)  "...  The  declared  purpose  of  coun- 
sel for  the  defendants  being  to  show  by  isolated 
statements  read  by  them  from  a  previous  sworn 
statement  of  the  witness  that  he  had  therein  made 
statements  contradictory  of  his  testimony  on  the 
trial,  and  thereby  to  affect  his  credibility,  we  are 
of  the  opinion  that  the  court  rightly  admitted  in 
evidence  the  entire  statement  that  the  jury  might 
correctly  weigh  the  evidence  of  the  witness." 

In  the  present  case,  counsel  for  appellant  cross- 
examined  the  witness  W.  O.  Smith  extensively  about 
his  dealings  with  the  witness  Bolton.  While  there 
might  be  considerable  doubt  about  the  relevancy  of 
these  prior  transactions,  the  appellant  is  hardly  in  a 
position  to  assert  such  irrelevancy  in  view  of  the  em- 
phasis he  placed  on  these  transactions  during  the 
cross-examination  of  Officer  Smith  (R.  116-126). 

In  fact,  the  reports  were  used  almost  exclusively  by 
counsel  for  appellant  to  cross-examine  Smith  on  his 
transactions  with  Bolton  prior  to  the  events  charged 
in  the  indictment.  The  impression  apparently  desired 
was  that  Smith  had  been  involved  in  an  elaborate  and 
perhaps  unlawful  association  with  criminals  involving 
repeated  efforts  to  obtain  a  ''pay-off"  in  any  of  sev- 
eral varying  sums  (R.  121-124).  The  fragmentary 
quotations  from  the  investigation  report  of  Officer 
Smith  tended  to   support  the   impression.    Only  by 
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reading  the  entire  report  was  it  possible  to  place  the 
fragmentary  items  in  their  proper  context.  Actually, 
only  the  portions  of  the  report  admitted  by  the  Dis- 
trict Court  were  those  pertaining  to  days  actually  dis- 
cussed in  the  cross-examination  (R.  151). 

Finally,  it  is  to  be  noted  that  in  the  transcript  at 
page  166  it  is  made  clear  by  counsel  for  appellant  in 
examining  Smith  that  nothing  in  the  reports  was  sub- 
stantive e\ddence  against  Short. 

For  the  reasons  outlined,  it  is  submitted  that  there 
is  no  merit  in  the  appellant's  Point  II.  A. 


II.  B.  THE  COURT  PROPERLY  EXCLUDED  THE  TESTIMONY  OF 
HAROLD  E.  SMITH  AND  LIMITED  THE  CROSS-EXAHnNA- 
TION  OF  T.  H.  MILLER. 

The  testimony  sought  to  be  elicited  from  Harold 
E.  Smith  was  to  the  effect  that  at  the  Totem  Room 
of  the  Stedman  Hotel,  Officer  Walter  Smith  had  made 
a  suggestion  concerning  opening  the  town,  and  that 
on  another  occasion.  Officer  Smith  had  approached 
him  on  the  subject  of  using  the  400  Club  as  a  ''bootleg 
joint"  (R.  277-284).  Disregarding  for  the  moment 
the  requirement  that  evidence  showing  prior  similar 
conduct  must  indicate  a  definite  pattern  before  it  may 
be  admitted  to  prove  the  doing  of  a  particular  act,  it 
is  clear  that  the  only  theory  which  such  evidence 
would  support  in  this  case  is  that  Officer  Smith  had 
entrapped  the  appellant.  But  appellant  denied  that 
he  had  ever  offered  or  given  any  money  to  Officer 
Smith.     In  a  similar  case,  Broivn  v.  United  States, 
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(9  Cir.  1958)  261  F2d  848,  850,  the  appellant,  al- 
though denying  that  he  had  made  the  sale  of  narcotics 
for  which  he  was  convicted,  asserted  that  the  gov- 
ernment had  suppressed  certain  evidence  which  would 
show  that  if  he  had  made  the  sale,  he  had  been  | 
entrapped.    Judge  Denman  stated  for  the  court: 

''Appellant  took  the  position  at  trial  that  he 
was  at  home  on  the  night  of  the  alleged  sale  and 
that  he  had  not  sold  narcotics  since  1953.  He 
could  not  thereafter  have  properly  raised  the  de- 
fense of  entrapment  even  had  Jackson's  testimony 
provided  some  basis  for  the  defense.  As  we  said 
in  Eastman  v.  United  States,  212  F2d  320,  322, 
(Cir.  9)  : 

'  (2)  Assignment  of  error  No.  2  deals  with  the 
refusal  of  the  Court  to  instruct  on  entrapment. 
Appellants,  to  say  the  least,  take  a  very  incon- 
sistent position  in  this  respect.  Appellants 
have  maintained  throughout  that  they  did  not 
commit  a  crime.  It  logically  follows  that  ab- 
sent the  commission  of  a  crime  there  can  be  no 
entrapment.  Bakotich  v.  United  States,  9  Cir. 
1925,  4  F2d  386.  The  trial  court  imderstood 
this  situation  and  very  properly  refused  to  in- 
ject into  the  case  a  question  which  could  have 
no  other  result  than  to  confuse'." 

The  same  objection  applies  to  the  cross-examination 
of  T.  H.  Miller,  whereby  the  appellant  attempted  to 
show  that  Miller  had  previously  been  involved  in  a 
scheme  to  entrap  one  Linn  Kirkland  (R.  177-181).  In 
each  instance  the  proposed  testimony  had  no  bearing 
on  any  fact  in  issue  and  could  very  possibly  have  mis- 
led the  jury. 
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Furthermore,  as  previously  mentioned,  when  the 
doing  of  a  particular  act  is  sought  to  be  shown  by  evi- 
dence of  prior  similar  acts,  the  court  must  first  find 
that  the  evidence  of  prior  conduct  is  sufficient  to  estab- 
lish a  pattern  or  common  plan.  On  this  subject.  Dean 
Wigmore  states: 

''304.  Theory  of  evidencing  Design  or  System. 
When  the  very  doing  of  the  act  charged  is  still 
to  be  proved,  one  of  the  evidential  facts  receiv- 
able is  the  person's  Design  or  plan  to  do  it.  This 
in  turn  may  be  evidenced  by  conduct  of  sundry 
sorts  as  well  as  by  direct  assertions  of  the  design. 
But  where  the  conduct  offered  consists  merely 
in  the  doing  of  other  similar  acts,  it  is  obvious 
that  something  more  is  required  than  that  mere 
similiarity,  which  suffices  for  evidencing  Intent. 
The  object  here  is  not  merely  to  negative  an  inno- 
cent intent  at  the  time  of  the  act  charged,  but  to 
prove  a  preexisting  design,  system,  plan,  or 
scheme,  directed  forwards  to  the  doing  of  that 
act.  In  the  former  case  (of  Intent)  the  attempt 
is  merely  to  negative  the  innocent  state  of  mind 
at  the  time  of  the  act  charged ;  in  the  present  case 
the  effort  is  to  establish  a  definite  prior  design 
or  system  which  included  the  doing  of  the  act 
charged  as  a  part  of  its  consummation.  In  the 
former  case,  the  result  is  to  give  a  complexion 
to  a  conceded  act,  and  ends  with  that ;  in  the  pres- 
ent case,  the  result  is  to  show  (by  probability) 
a  precedent  design  which  in  its  turn  is  to  evidence 
(by  probability)  the  doing  of  the  act  designed. 

The  added  element,  then,  must  be,  not  merely 
a  similarity  in  the  results,  but  such  a  concurrence 
of  common  features   that  the  various  acts  are 
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naturally  to  he  explained  as  caused  hy  a  general 
plan  of  which  they  are  the  individual  manifesto^ 
tions.  Thus,  where  the  act  of  passing  counter- 
feit money  is  conceded,  and  the  intent  alone  is 
in  issue,  the  fact  of  two  previous  utterings  in  the 
same  month  might  well  tend  to  negative  innocent 
intent;  but  where  the  very  act  of  uttering  is  dis- 
puted— as,  where  the  defendant  claims  that  his 
identity  has  been  mistaken — ,  and  the  object  is 
to  show  that  he  had  a  general  system  or  plan  of 
working  off  a  quantity  of  counterfeit  money  and 
did  carry  it  out  in  this  instance,  the  fact  of  two 
previous  utterings  may  be  in  itself  of  trifling  and 
inadequate  significance."  (Emphasis  in  original.) 

It  is  not  entirely  clear  upon  what  basis  the  appellant 
now  relies  in  urging  the  relevance  of  this  evidence, 
but  it  is  apparent  that  at  the  trial  he  offered  it  as 
impeachment  and  to  show  pattern.  During  the  argu- 
ment concerning  the  testimony  of  Harold  E.  Smith, 
Mr.  Kay  said : 

"In  other  words  it  is  both  impeachment  and 
affirmative  to  show  Smith's  approach,  a  matter 
which  we  feel  is  highly  relevant.  If  he  ap- 
proached this  man  in  that  manner  at  the  Totem 
Bar,  isn't  it  logical  for  us  to  claim  he  approached 
Bolton  and  Short  in  the  same  way."   (R.  279.) 

In  arguing  the  propriety  of  cross-examining  T.  H. 

Miller  concerning  Linn  Kirkland,  Mr.  Kay  said: 

''And  my  reason  for  asking  those  questions, 
and  I  anticipate  Mr.  Miller,  never  having  denied 
any  of  this,  he  would  not  deny  it  here,  is  I  believe 
it  would  tend  to  show  a  x^attern  of  design  on  the 
part  of  the  Chief  of  Police  here  now,  Mr.  Miller. 
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It  would  show  a  possible  motive  or  a  possible 
explanation  of  what  happened  to  Mr.  Short  here, 
he  having  been  on  friendly  terms  with  the  former 
Chief  of  Police,  Mr.  Potter,  whom  Mr.  Miller  re- 
placed, and,  therefore,  critical  (160)  of  the  firing 
of  Mr.  Potter  and  the  hiring  of  Mr.  Miller.  That 
is  all  I  have  to  say."    (R.  178.) 

Certainly  the  isolated  acts  involved  here  are  inade- 
quate to  show  a  pattern  of  conduct.  The  court  prop- 
erly refused  to  admit  them  for  that  purpose. 

It  should  also  be  pointed  out  that  in  Alaska  the 
impeachment  of  a  witness  by  the  opposing  party  is 
governed  by  the  provisions  of  §58-4-61  ACL  A  1949, 
which  reads: 

'^Impeachment  by  adverse  party:  Evidence 
permissible.  A  witness  may  be  impeached  by  the 
party  against  whom  he  was  called,  by  a  contradic- 
tory evidence,  or  by  evidence  that  his  general 
reputation  for  truth  is  bad,  or  that  his  moral 
character  is  such  as  to  render  him  imworthy  of 
belief,  but  not  by  evidence  of  particular  wrongful 
acts ;  except  that  it  may  be  shown  by  the  examina- 
tion of  the  witness  or  the  record  of  the  judgment 
that  he  has  been  convicted  of  a  crime." 

The  evidence  relating  to  particular  wrongful  acts 
of  Opicer  Walter  Smith  and  T.  H.  Miller  is  clearly 
inadmissible  for  the  purpose  of  impeachment  imder 
the  provisions  of  this  statute. 
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m.  THE  COURT'S  INSTRUCTIONS  NOS.  17  AND  18  ARE  COR- 
RECT STATEMENTS  OF  LAW  AND  WERE  PROPERLY 
GIVEN  IN  THIS  CASE. 

Instruction  No.  18,  relating  to  admissions  or  in- 
criminatory statements  alleged  to  have  been  made  by 
a  defendant,  was  based  upon  the  statutory  requirement 
that  the  jury  ''.  .  .  be  instructed  by  the  court  on  all 
proper  occasions:  .  .  .  Fourth.  That  the  testimony 
of  an  accomplice  ought  to  be  viewed  with  distrust  and 
of  the  oral  admissions  of  a  party  with  caution."  §58- 
5-1  ACLA  1949.  The  record  clearly  shows  the  jus- 
tification for  the  instruction.  For  example,  these 
statements  appear  in  Edward  Clifford  Bolton's  testi- 
mony: 

Q.    And  what  did  he  say? 
A.     He  just  nodded  and  said  that  he  may  be 
interested  in  opening  up  a  ^'two  and  four." 
Q.    A  "two  and  four?" 
A.    Yes  (R.  35)  .  .  . 

Q.  And  then  what  else  happened  on  that  oc- 
casion ? 

A.  He  just  told  me  to  send  the  man  around. 
(R.  36)  .  .  . 

Q.  Then  Mr.  Short  replied,  and  isn't  this  cor- 
rect, "Well,  if  you  want  to  send  them  over,  or 
send  him  over,  or  send  them  over,  I  will  talk  with 
them.  I  might  be  interested  in  a  'two  and  four' 
game,"  or  words  to  that  effect? 

A.    Words  to  that  effect;  yes.    (R.  50)  .  .  . 

Walter  0.  Smith's  testimony  includes  these  state- 
ments : 

Q.  Well,  then  you  say  you  were  getting  up  to 
leave,  and  what  happened  then? 
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A.  Mr.  Short  made  the  remark,  he  said, 
** Don't  run  off.  I  would  like  to  talk  to  you,"  or, 
^'I  want  to  talk  to  you  for  a  minute,"  so  I  sat 
back  down,  and  he  said,  "I  understand  that  the 
town  is  going  to  open  up,"  and  he  said,  "I  would 
like  to  open  up  a  'two  and  four'  game  in  the 
back." 

Q.    What  did  you  say? 

A.  And  so  I  told  him  that  might  be  possible, 
and  he  made  the  remark,  ''I  had  heard  the  town 
was  going  to  be  opened  up,"  and  he  wanted  to 
know  what  it  would  cost  ...  (R.  71,  72)  ... 

Q.  So,  when  you  went  back  to  the  bar  with 
this  note,  tell  us  what  happened  then? 

A.  I  went  back  and,  as  I  say,  I  explained  to 
Mr.  Short  the  conversation  that  I  had  had  with 
the  Chief,  and  he  said,  ''Well,  I  want  to  talk  it 
over  with  my  partner  a  minute,"  so  he  went  out 
the  front  of  the  bar  and  he  was  gone  approxi- 
mately four  or  five  minutes  and  he  came  back  and 
he  said,  "It  is  O.K.  with  my  partner"  (R.  73) 

•    •    • 

A.  ...  when  I  was  in  the  washroom  Mr.  Short 
came  in  and  he  handed  we  five  twenty  dollar 
bills,  and  he  said  this  one  hundred  dollars  was  to 
apply  on  the  first  week  after  District  Court 
closes.    (R.  74)  .  .  . 

Furthermore,  the  instruction  was  entirely  favorable 
to  the  appellant,  and  it  is  unreasonable  to  presume 
that  the  jury  would  interpret  it  in  such  a  manner  as 
to  prejudice  him. 

Concerning  Instruction  No.  17,  relating  to  the 
evaluation  of  a  defendant's  testimony,  it  is  sufficient 
to  cite  this  court's  recent  decision  in  Stapleton  v. 
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United  States  (9  Cir.  1958)  260  F2d  415,  wherein  a 
similar  instruction  was  approved. 


CONCLUSION. 

Appellant  has  had  a  trial  free  from  error,  the 
court's  rulings  below  were  sound,  and  the  jury  which 
found  the  appellant  guilty  was  correctly  instructed  on 
the  applicable  law.  It  is  respectfully  submitted  that 
the  judgment  and  sentence  below  should  be  affirmed 
by  this  court. 

Dated,  Juneau,  Alaska, 
April  24,  1959. 

Roger  G.  Connor, 

United  States  Attorney, 

Jerome  A.  Moore, 

Assistant  United  States  Attorney, 

C.  Donald  O'Connor, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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Nos.  15,959  and  15,960 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Chexg  Fu  Shexg, 

vs. 


Appellant, 


Bruce  G.  Barber,  as  District  Director 
of  Immigration  and  Naturalization 
Service,  San  Francisco, 

Appellee. 


Lin  Fu  Mei, 


vs. 


Appellant, 


Bruce  G-.  Barber,  as  District  Director 
of  Immigration  and  Naturalization 
Service,  San  Francisco,  and 

David  H.  Carnahan,  as  Regional  Com- 
missioner of  the  Inmiigration  and 
Naturalization  Service, 

Appellees. 


No.  15959 


No.  15960 


BRIEF  FOR  APPELLANTS. 


JURISDICTIONAL  STATEMENT. 
These  are  appeals  from  judgments  of  the  District 
Court  entered  on  January  16,  1958,  denjdng  the  relief 
sought  by  appellants  and  dismissing  their  actions  (T., 
Cheng  Transcript  24;  T.,  Lin  Transcript  23-24).  In 
the   case   of   the   appellant,   Cheng   Fu   Sheng    (No. 


15959),  who  had  been  taken  into  custody  by  the  Im- 
migration and  Naturalization  Service  prior  to  the 
commencement  of  this  action,  there  was  filed  in  the 
District  Court  on  April  29,  1957,  a  petition  for  a  writ 
of  habeas  corpus.  (T.,  Cheng  4.)  Said  petition  sought 
review  of  the  final  administrative  order  denying 
Cheng's  application  for  adjustment  of  status  to  that 
of  an  alien  lawfully  admitted  for  permanent  residence 
pursuant  to  Section  6  of  the  Refugee  Relief  Act  of 
1953,  as  amended.  Jurisdiction  of  the  District  Court 
to  entertain  the  petition  for  writ  of  habeas  corpus  is 
conferred  by  28  U.S.C.  2241  et  seq.  Jurisdiction  is 
also  conferred  upon  the  District  Court  by  Section  10 
(a)  (b)  of  the  Administrative  Procedure  Act  (5. 
U.S.C.  1009  (a)(b)). 

In  the  case  of  the  appellant,  Lin  Fu  Mei  (No.  15960), 
an  action  for  declaratory  judgment  was  filed  in  the 
District  Court  on  April  30,  1957.  (T.,  Lin  5.)  Like 
Cheng,  Lin  sought  review  of  the  final  administrative 
order  denying  his  application  for  adjustment  of  status 
to  that  of  an  alien  lawfully  admitted  for  permanent 
residence  pursuant  to  Section  6  of  the  Refugee  Relief 
Act  of  1953,  as  amended.  The  jurisdiction  of  the 
District  Court  was  invoked  under  the  Declaratory 
Judgment  Act  (28  U.S.C.  2201)  and  under  Section 
10  of  the  Administrative  Procedure  Act  (5  U.S.C. 
1009). 

Jurisdiction  of  the  Court  of  Appeals  to  review  the 
judgment  of  the  District  Court  in  the  case  of  the  ap- 
pellant, Cheng  Fu  Sheng,  is  conferred  by  28  U.S.C. 
2253.    Jurisdiction  of  the  Court  of  Appeals  to  review 


the  judgment  of  the  District  Court  in  the  case  of  ap- 
pellant, Lin  Fu  Mei,  is  conferred  by  28  U.S.C.  1291. 


STATUTE  INVOLVED. 

Section  6  of  the  Refugee  Relief  Act  of  1953,  as 
amended  (67  Stat.  403  (1953),  as  amended,  50 
U.S.C.A.  Appendix  1971(d))  provides  as  follows: 
''Any  alien  who  establishes  that  prior  to  July  1, 
1953,  he  lawfully  entered  the  United  States  as  a 
bona  fide  nonimmigrant  and  that  he  is  unable  to 
return  to  the  country  of  his  birth,  or  nationality, 
or  last  residence  because  of  persecution  or  fear  of 
persecution  on  account  of  race,  religion,  or  po- 
litical opinion,  or  who  was  brought  to  the  United 
States  from  other  American  republics  for  intern- 
ment, may,  not  later  than  June  30,  1955,  apply  to 
the  Attorney  General  of  the  United  States  for  an 
adjustment  of  his  immigration  status.  If  the  At- 
torney General  shall,  upon  consideration  of  all 
the  facts  and  circumstances  of  the  case,  determine 
that  such  alien  has  been  of  good  moral  character 
for  the  preceding  five  years  and  that  the  alien 
was  physically  present  in  the  United  States  on 
the  date  of  the  enactment  of  this  Act  and  is  other- 
wise qualified  under  all  other  provisions  of  the 
Immigration  and  Nationality  Act  except  that  the 
quota  to  which  he  is  chargeable  is  oversubscribed, 
the  Attorney  General  shall  report  to  the  Congress 
all  the  pertinent  facts  in  the  case.  If,  during 
the  session  of  the  Congress  in  which  a  case  is  re- 
ported or  prior  to  the  end  of  the  session  of  the 
Congress  next  following  the  session  in  which  a 
case  is  reported,  the  Congress  passes  a  concurrent 
resolution  stating  in  substance  that  it  approves 


the  granting  of  the  status  of  an  alien  lawfully  ad- 
mitted for  permanent  residence  to  such  alien,  the 
Attorney  General  is  authorized,  upon  the  pay- 
ment of  the  required  visa  fee,  which  shall  be  de- 
posited in  the  Treasury  of  the  United  States  to 
the  account  of  miscellaneous  receipts,  to  record 
the  alien's  lawful  admission  for  permanent  resi- 
dence as  of  the  date  of  the  passage  of  such  con- 
current resolution.  If,  within  the  above  specified 
time,  the  Congress  does  not  pass  such  a  concurrent 
resolution,  or,  if  either  the  Senate  or  the  House  of 
Representatives  passes  a  resolution  stating  in 
substance  that  it  does  not  approve  the  granting 
of  the  status  of  an  alien  lawfully  admitted  for 
permanent  residence,  the  Attorney  General  shall 
thereupon  deport  such  alien  in  the  manner  pro- 
vided by  law:  Provided,  That  the  provisions  of 
this  section  shall  not  be  applicable  to  any  aliens 
admitted  to  the  United  States  under  the  provi- 
sions of  Public  Law  584,  Seventy-ninth  Congress, 
second  session  (60  Stat.  754),  Public  Law  402, 
Eightieth  Congress,  second  session  (62  Stat.  6) ; 
Provided  Further,  That  the  number  of  aliens  who 
shall  be  granted  the  status  of  aliens  lawfully  ad- 
mitted for  permanent  residence  pursuant  to  this 
section  shall  not  exceed  five  thousand."^ 


BACKGROUND  OF  THE  REFUGEE  RELIEF  ACT  OF  1953. 
The  legislative  history  of  the  Act-  evidences  Con- 
gress' concern  with  the  political,  social  and  economic 


iPrior  to  amendment,  relief  was  limited  to  the  alien  who  could 
establish  that  "persecution  or  fear  of  persecution"  resulted  from 
events  which  occurred  subsequent  to  his  entry  into  the  United 
States. 

250  U.S.C.A.  Appendix  1971-1971q. 


problems  created  by  the  many  thousands  of  persons 
left  homeless  as  a  result  of  the  emergence  of  new 
totalitarian  states  after  World  War  II.  The  Act  was 
designed,  in  part,  to  alleviate  over  population  pressures 
abroad  and  to  thereby  further  the  objectives  of  Ameri- 
can foreign  policy.  Primarily,  however,  the  Act  had 
the  humanitarian  purpose  of  providing  a  permanent 
home  to  those  unfortunate  individuals  who,  either 
abroad  or  in  the  United  States,  had  nowhere  to  turn 
but  toward  a  dictatorship.  Congress'  desire  to  afford 
relief  to  the  victims  and  potential  victims  of  the  op- 
pression of  totalitarianism  is  expressed  throughout 
the  Report  of  the  House  Judiciary  Committee  on 
House  Bill  6481.^ 

The  Act  provides  for  the  issuance  of  immigration 
visas  to  refugee  aliens  outside  the  United  States  as 
well  as  making  it  possible  for  certain  aliens  within 
the  United  States  to  adjust  their  status  to  that  of  a 
lawful  permanent  resident.  The  alien  abroad  who  ap- 
plies must  fit  within  certain  categories  defined  by  the 
Act.  The  matter  of  determining  whether  an  applica- 
tion for  a  visa  under  the  Act  shall  be  granted  to  a 
refugee  alien  outside  the  United  States  is  left  entirely 
to  the  administrative  agencies  of  the  Federal  Govern- 
ment. On  the  other  hand,  aliens  within  the  United 
States  who  apply  for  adjustment  of  status  under  Sec- 
tion 6  of  the  Act,  need  not  fit  within  the  categories  set 
up  under  the  other  provisions  of  the  Act.  If  they 
meet  the  requirements  of  Section  6,  the  Attorney  Gen- 


3House  Report  974,  U.S.  Code  Cong.  Adm.  News,  83rd  Congress, 
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eral,  acting  through  his  designated  representatives, 
must  report  to  Congress  all  the  pertinent  facts  in  the 
case.  Determination  of  eligibility  is  the  sole  function 
conferred  upon  the  Attorney  General  by  Section  6. 
Congress  has  reserved  to  itself  the  fmiction  of  de- 
termining whether  the  application  shall  be  granted  as 
a  matter  of  discretion. 

Cheng  Fii  Sheng  v.  Barber,  144  F.  Supp.  913 

(D.C.  Cal.  1956)  ; 
Chien  Fan  Chu  v.  Brownell,  247  F.  2d  790,  793, 

101  U.S.  App.  D.C.  204  (1957). 

In  this  respect,  Section  6  is  clearly  distinguishable 
from  other  immigration  statutes  granting  discretion- 
ary relief  such  as  Section  243  (h)  of  the  Immi- 
gration and  Nationality  Act  of  1952.  (8  U.S.C.  1253 
(h).)*  Speaking  of  the  contrast  between  the  two  pro- 
visions, the  Court  in  D^ Antonio  v.  SJiaiiglmessy ,  139 
F.  Supp.  719  (D.C.  N.Y.  1956),  stated  at  pages  722 
and  723  as  follows : 

''While  both  deal  with  the  problem  of  a  deportee 
facing  deportation  to  a  country  wherein  he  may 
be  persecuted,  under  Section  1253(h)  the  immi- 
grant must  show  fear  of  'physical  persecution* 
(emphasis  supplied  by  court),  and  even  then  the 
action  on  the  part  of  the  Attorney  General  in 
staying  deportation  is  apparently  at  his  discre- 
tion (emphasis  supplied  by  writer).  On  the  other 
hand,  under  Section  1971(d),  enacted  subsequent 
to  Section  1253(h),  it  is  sufficient  that  the  alien 


4"The  Attorney  General  is  authorized  to  withhold  deportation 
of  any  alien  within  the  United  States  to  any  country  in  which 
in  his  opinion  the  alien  would  be  subject  to  physical  persecution 
and  for  such  period  of  time  as  he  deems  to  he  necessary  for  such 
reason."  (Emphasis  supplied.) 


show  'persecution  or  fear  of  persecution  on  ac- 
count of  race,  religion,  or  political  opinion,'  and 
it  is  apparently  mandatory  (emphasis  supplied  by 
writer)  upon  the  Attorney  General  that  he  sub- 
mit the  matter  to  Congress  for  further  action  if 
he  finds  facts  supporting  the  existence  of  the  stat- 
utory condition." 

Section  6  has  uniformly  been  construed  liberally  in 
order  to  effectuate  its  remedial  purpose. 

Shio  Han  Sun  v.  Barber,  144  F.  Supp.  850 

(D.C.  Cal.  1956) ; 
B^ Antonio  v.  Shaughnessy,  supra; 
Chien  Fan  Chu  v.  Brownell,  supra. 


STATEMENT  OF  THE  CASE. 

Appellants  are  natives  and  citizens  of  China.  Both 
enlisted  in  the  Chinese  Nationalist  Air  Force  and 
served  in  China  until  the  overthrow  of  the  Republic 
of  China  by  Communist  forces.  Thereafter,  they  were 
transferred  with  their  military  units  to  Formosa.  The 
appellants  entered  the  United  States  as  officers  of  the 
Chinese  Nationalist  Air  Force  for  the  purpose  of  re- 
ceiving military  training  here.  Both  left  their  mili- 
tary units  and  have  since  remained  in  the  United 
States  because  of  their  political  convictions.^ 


5"0n  November  3,  1952,  he  (Cheng)  voluntarily  presented  him- 
self to  the  Immigration  and  Naturalization  Service  and  explained 
that  he  had  deserted  his  airforce  unit  and  remained  in  the  United 
States  because  he  considered  the  Chinese  Nationalist  Government 
to  be  a  corrupt  dictatorship  to  which  he  could  no  longer  give  his 
allegiance. 

He   (Lin)   was  subsequently  arrested  in  deportation  proceedings 
and  testified  in  such  proceedings  that  he  had  deserted  his  airforce 
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The  appellant,  Cheng  Fu  Sheng,  filed  his  applica- 
tion for  adjustment  of  status  under  Section  6  of  the 
Act  on  November  3,  1953.  A  hearing  was  held  by  an 
examining  officer  of  the  Immigration  and  Naturaliza- 
tion Service  in  order  to  determine  whether  the  appel- 
lant was  eligible  for  the  benefits  of  Section  6.^  In  a 
decision  dated  September  12,  1955,  the  examining  of- 
ficer recommended  denial  of  the  application  on  the 
grounds  that: 

1.  Appellant  had  committed  a  crime  involving 
moral  turpitude,  to  wit,  desertion,  and  was  therefore 
inadmissible  to  the  United  States  under  the  Immi- 
gration and  Nationality  Act,  and 

2.  Appellant's  country  of  last  residence  was  For- 
mosa and  he  was  not  unable  because  of  fear  of  perse- 
cution on  account  of  race,  religion,  or  political  opinion 
to  return  to  that  country. 

On  Appeal  to  the  Regional  Commissioner  of  the 
Immigration  and  Naturalization  Service,  the  recom- 
mended decision  of  the  examining  officer  was  disap- 
proved. The  Regional  Commissioner  ruled  that  Cheng 
had  been  present  in  Formosa  solely  because  of  mili- 
tary orders  and  it,  therefore,  followed  that  the  coun- 
try of  his  last  residence  was  China.  The  Regional 
Commissioner  also  concluded  that  desertion  was  not 
a  crime  involving  moral  turpitude,  and  that  Cheng 
was  not  inadmissible  to  the  United  States  by  reason 


unit  and  remained  in  the  United  States  because  he  considered  the 
Chinese  Nationalist  Government  to  be  totalitarian  in  character  and 
a  police  state."  (Cheng  Fu  Sheng  v.  Barber,  supra,  at  page  914.) 
68  C.F.R.  245  (a). 
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of  ha^dng  committed  such  a  crime.  However,  the  Re- 
gional Commissioner  in  his  decision  of  October  4,  1955, 
did  rule  that  Cheng  was  ineligible  for  the  benefits  of 
Section  6  on  the  ground  that  he  was  not  a  person  of 
good  moral  character  in  view  of  his  desertion.  Sub- 
sequently, on  October  11,  1955,  a  Motion  to  Reopen 
proceedings  was  filed  on  behalf  of  Cheng  to  afford  him 
the  opportunity  to  establish  good  moral  character. 
Said  motion  was  granted  on  October  19,  1955,  and 
the  case  was  remanded  to  the  District  Director  for 
further  hearing. 

Additional  evidence  was  received  in  a  reopened 
hearing  and  on  December  9, 1955,  the  examining  officer 
of  the  Immigration  and  Naturalization  Service  again 
recommended  denial  of  Cheng's  application.  On  this 
occasion,  denial  was  recommended  for  the  reason  that 
Cheng  is  of  a  class  of  aliens  which  Congress  did  not 
intend  to  come  within  the  purview  of  the  Act.  On 
appeal  to  the  Regional  Commissioner,  it  was  ordered 
that  Cheng's  application  be  denied  in  accordance  with 
the  recommendation  of  the  examining  officer.  There- 
after, on  July  12,  1956,  a  complaint  was  filed  in  the 
United  States  District  Court  for  declaratory  judg- 
ment seeking  review  of  the  final  order  of  the  Regional 
Commissioner.  In  a  consolidated  opinion^  under 
date  of  September  28,  1956,  the  Honorable  Louis  E. 
Goodman  granted  motions  for  summary  judgment 
and  remanded  to  the  Immigration  and  Naturalization 


'^CJieng  Fu  Sheng  v.  Barher,  supra. 
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Service  for  further  proceedings  in  both  the  case  of 
Cheng  Fu  Sheng  and  the  case  of  Lin  Fu  Mei.^ 

After  conducting  further  hearings  in  both  cases, 
the  examining  officer  of  the  Service  again  recom- 
mended that  the  applications  be  denied  in  decisions 
dated  March  18,  1957.  In  both  cases  the  ground  for 
denial  was  that  appellant's  country  of  last  residence 
is  Formosa  and  that  he  can  return  there  without  fear 
of  persecution  on  account  of  his  political  opinion.  The 
recommended  decisions  of  the  examining  officer  in 
both  cases  were  approved  by  the  Regional  Commis- 
sioner under  date  of  April  19,  1957.  (T.,  Cheng  13; 
T.,  Lin  13.) 

Cheng  was  taken  into  custody  by  the  Immigration 
and  Naturalization  Service  on  April  26,  1957,  and  his 
petition  for  a  writ  of  habeas  corpus  was  filed  in  the 
District  Court  on  April  29,  1957.  Lin  filed  his  com- 
plaint for  a  declaratory  judgment  in  the  District  Court 
on  April  30,  1957.  In  both  actions,  appellants  sought 
review  of  the  final  orders  of  the  Regional  Commis- 
sioner entered  on  April  19,  1957.  The  District  Court 
denied  the  relief  sought  by  appellants  and  dismissed 
their  actions.    (T.,  Cheng  24;  T.,  Lin  23-24.) 


^Appellant  Lin  Fu  Mei  filed  his  application  under  Section  6  on 
December  23,  1954.  His  application  was  denied  by  the  Kecrional 
Commissioner  on  February  1,  1955,  in  accordance  with  the  recom- 
mendation of  the  examining?  officer  who  found  that  Lin,  like  Cheng, 
was  of  a  class  of  aliens  which  Congress  did  not  intend  to  come 
within  the  purview  of  the  Refugee  "Relief  Act.  An  action  for  de- 
claraton^  j^idgment  was  filed  in  the  District  Court  on  July  17, 
1956,  in  Lin's  case. 
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SPECIFICATION  OF  ERRORS. 

Appellants  have  specified  the  following  points  on 
which  they  intend  to  rely  on  this  appeal: 

1.  The  Court  erred  in  finding  that  the  appellants' 
place  of  last  residence  is  Taiwan  (Formosa). 

j      2.    The  Court  erred  in  finding  that  appellants  are 
able  to  return  to  Taiwan  (Formosa)  without  persecu- 
j  tion  or  fear  of  persecution  on  account  of  race,  religion 
j  or  political  opinion. 

'  3.  The  Court  erred  in  concluding  that  the  appel- 
lants become  ineligible  for  the  benefits  of  Section  6  of 
the  Refugee  Relief  Act  upon  termination  of  their 
status  as  bona  fide  non-immigrants  in  the  United 
States.  (T.,  Cheng  26-27;  T.,  Lin  25-26.) 


ARGUMENT. 
I.    RESIDENCE. 

Eligibility  for  relief  under  Section  6  of  the  Act  de- 
pends, in  part,  upon  a  determination  of  the  country  in 
which  the  applicant  last  resided  prior  to  his  admission 
into  the  United  States.  The  applicant  must  establish 
that  "...  he  is  unable  to  return  to  the  country  of  his 
.  .  .  last  residence  because  of  persecution  or  fear  of 
persecution.  ..."  Throughout  the  course  of  adminis- 
trative proceedings  and  in  the  Court  below  appellants 
have  contended  that  their  country  of  ''last  residence", 
within  the  meaning  of  Section  6,  is  China,  not  Taiwan 
(Formosa).  It  is  submitted  that  the  appellees  erro- 
neously construed  Section  6  in  finding  that  appellants' 
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country  of  last  residence  is  Taiwan.  The  final  admin- 
istrative decisions  state,  in  pertinent  part,  as  follows : 
'  ^  It  is  believed  that  members  of  the  Armed  Forces 
of  China  should  be  placed  in  the  same  category  as 
other  Government  Officials  holding  official  posi- 
tions in  Formosa  (Taiwan).  As  the  Chinese  Na- 
tionalist Government  has  possession  of  Formosa 
and  is  there  indefinitely  it  is  believed  that  the 
residence  is  in  Formosa."  (T.,  Cheng  12;  T.,  Lin 
12.) 

The  above  language  indicates  that  the  finding  of  the 
appellees  is  based  upon  a  concept  of  "residence" 
which  has  no  place  within  the  context  of  Section  6. 
Appellees  evidently  had  in  mind  the  term,  ''official 
residence",  denoting  the  residence  of  a  government 
official  for  jurisdictional  purposes,  service  of  process, 
and  other  official  acts.  It  may  be  that  the  appellants 
had  an  "official  residence"  in  Formosa  in  view  of  the 
fact  that  they  were  members  of  the  Armed  Forces  of 
the  Chinese  Nationalist  Government  and  that  govern- 
ment was  located  on  Formosa.  It  does  not  follow, 
however,  that  appellants'  coimtry  of  "last  residence", 
within  the  meaning  of  Section  6,  was  Formosa. 

Obviously,  "official  residence"  is  not  the  equivalent 
of  "residence",  as  used  in  Section  6  of  the  Act.  In 
enacting  the  latter  provision.  Congress  intended  that 
"residence"  have  a  much  broader  meaning  than  the 
term  "official  residence"  is  accorded.  Generally,  the 
interpretation  of  the  word  "residence"  depends  upon 
the  context  in  which  it  is  used. 

"It  is  axiomatic  that  residence  is  not  a  term  of 
fixed  legal  definition  but  takes  on  shades  of  mean- 
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ing  according  to  the  statutory  framework  in  which 
it  is  found." 
Kristensen  v.  McGrath,  179  F.  2d  796,  801,  af- 
firmed, 340  U.S.  162. 

Although  the  Refugee  Relief  Act  of  1953,  as 
amended,  contains  no  definition  of  "residence",  Sec- 
tion 15  of  the  Act^  provides  as  follows : 

"Except  as  otherwise  expressly  provided  by  this 
Act,  all  of  the  provisions  of  the  Immigration  and 
Nationality  Act  shall  be  applicable  under  this 
Act." 

Section  101  (a)  (33)  of  the  Immigration  and  Nation- 
ality Act^°  reads : 

"The  term  'residence'  means  the  place  of  general 
abode;  the  place  of  general  abode  of  a  person 
means  his  principal,  actual  dwelling  place  in  fact, 
without  regard  to  intent." 

As  defined  above,  "residence"  cannot  be  equated 
with  physical  presence,  nor  with  domicile.  It  lies  in 
the  area  somewhere  in  between  these  two  concepts.  In 
considering  a  somewhat  comparable  provision,  "resi- 
dent within",  the  Supreme  Court  held  that  the  term, 
"implies  something  more  than  mere  physical  presence 
and  something  less  than  domicile.  ..."  Guessefeldt  v. 
McGrath,  342  U.S.  308,  312  (1952). 

No  definition  of  residence  fails  to  take  into  account 
the  individual  whose  physical  presence  in  a  particular 
country  is  the  result  of  compulsion  and  not  a  matter 


950  U.S.C.A.  Appendix,  1971  (m). 
108  U.S.C.A.  1101  (a)  (33). 
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of  choice.  Courts  have  always  attached  considerable 
significance  to  physical  presence  resulting  from  com- 
pulsion. A  case  in  point  is  In  re  Yarina,  73  F.  Supp. 
688  (D.C.  Ohio  1947),  involving  the  interpretation  of 
a  naturalization  statute.  After  acknowledging  that 
naturalization  statutes  must  be  strictly  construed,  the 
Court  nevertheless  went  to  the  extent  of  holding  that 
the  petitioner  had  not  been  absent  from  the  United 
States  for  a  continuous  period  of  one  year  or  more 
within  the  meaning  of  the  statute.  The  petitioner's 
absence  in  this  case  was  occasioned  by  his  capture  and 
subsequent  incarceration  in  a  Japanese  prison  camp 
for  more  than  one  year  during  the  period  in  question. 

Volition  as  a  factor  of  primary  importance  in  de- 
termining   residence    has   been    recognized   mider    a 
variety  of  statutes.    One  of  the  leading  cases  is  Neu- 
herger  v.  United  States,  13  F.  2d  541  (CCA.  2, 1926), 
holding  that  a  petitioner  for  naturalization  fulfilled 
the  requirement  of  residence  in  the  United  States  for 
a  continuous  period  of  five  years  previous  to  his  ap- 
plication  where,    during   a   substantial   part   of   the 
period  in  question,  he  had  been  detained  in  Germany 
and  forced  to  serve  in  the  German  Army.    After  dis- 
cussing the  distinction  between  residence  and  domicile, 
Judge  Learned  Hand  stated  at  page  542,  as  f oUow^s : 
' '  But  there  is  substantial  mianimity  that,  however 
construed  in  a  statute,  residence  involves  some 
choice,  again  like  domicile,  and  that  presence  else- 
where through  constraint  has  no  effect  upon  it." 

The   Court  of  Appeals,   in  Kristensen  v.  McGratli, 
supra,  dealt  with  residence  in  the  United  States  pur- 
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suant  to  the  Selective  Training  and  Service  Act  of 
1940,  insofar  as  this  matter  affected  the  alien's  eligi- 
bility for  suspension  of  deportation.  Holding  that 
the  alien  lacked  the  necessary  volition  to  reside  within 
the  United  States,  the  Court  stated  at  pages  801-802, 
as  follows: 

"But  wherever  used,  the  term  has  an  irreducible 
minimum  of  meaning.  As  we  shall  indicate,  it 
requires  at  least  an  abode  which  is  in  some  degree 
permanent  and  is  the  result  of  choice. 

Presence  in  a  foreign  land  because  of  war,  and 
the  attendant  inability  to  return  to  one's  own 
country,  does  not  possess  the  volitional  element 
which  is  basic  to  residence." 

In  affirming  the  decision  of  the  Court  of  Appeals  in 
the  above  case,  the  Supreme  Court  stated: 

''When  we  consider  that  Section  3(a)  was  obvi- 
ously intended  to  require  military  service  from  all 
who  sought  the  advantages  of  our  life  and  the 
protection  of  our  flag,  we  cannot  conclude,  with- 
out regulations  so  defining  residence,  that  a  so- 
journ within  our  borders  77iade  necessary  hy  the 
conditions  of  the  times  was  residence  within  the 
meaning  of  the  statute."  (Emphasis  supplied.) 
McGrath  v.  Kristensen,  340  U.S.  162,  175-176 
(1950). 

Construing  the  term,  "resident  within",  as  found  in 
the  Trading  with  The  Enemy  Act,  the  Supreme  Court 
ruled  that  an  alien  who  was  involuntarily  detained 
in  Germany  from  1938  until  July  of  1949  was  not  a 
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''resident  within"  Germany  since  his  physical  pres- 
ence was  under  physical  constraint. 

Guessefeldt  v.  McGrath,  342  U.S.  308  (1952). 

The  principle  enunciated  in  the  above  cases  un- 
doubtedly applies  to  members  of  the  Armed  Forces  of 
any  nation,  and  this  is  especially  so  if  that  nation  is 
at  war.  Even  during  peace  time,  when  it  is  expected 
that  a  serviceman  may  have  some  choice  as  to  where 
he  is  stationed,  our  courts  have  held  that  his  presence 
in  a  particular  place  pursuant  to  military  orders  does 
not  change  the  residence  which  he  had  at  the  time  he 
entered  the  service. 

KiTisel  V.  Pickens  (1938),  25  F.  Supp.  455; 

Wise  V.  Bolster  (1939),  31  F.  Supp.  856. 

Indeed,  the  Regional  Commissioner,  in  his  original 
decision  of  October  4,  1955,  relating  to  appellant 
Cheng,  conceded  that  volition  is  a  primary  factor  in 
determining  ''last  residence"  within  the  meaning  of 
Section  6.  Said  decision  states,  in  pertinent  part,  as 
follows : 

"The  applicant,  through  counsel,  has  filed  excep- 
tions to  the  proposed  recommendation  contending 
first  that  China  and  not  Formosa  is  the  place  of 
the  applicant's  last  residence.  The  record  estab- 
lishes that  during  the  applicant's  stay  on  the  island 
of  Formosa  he  was  an  officer  in  the  Chinese  Na- 
tionalist Air  Force  and  that  his  presence  was  the 
result  of  military  orders.  The  applicant  has 
stated  that  he  considered  his  home  to  be  the  main- 
land of  China.  It  is  concluded  that  the  appli- 
cant's last  place  of  residence  is  China,  and  the 
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first  ground  of  denial  recommended  by  the  Im- 
migration Officer  is  therefore  not  approved/^ 

The  issue  of  what  is  meant  by  "last  residence",  as 
that  term  appears  in  Section  6  of  the  Act,  was 
squarely  presented  in  Chien  Fan  Chii  v.  Brownell, 
supra.  Appellants,  husband  and  wife,  had  resided  in 
China  until  their  arrival  in  Formosa  on  November 
28,  1948.  Their  departure  to  Formosa  was  occasioned 
by  the  imminent  threat  of  an  invasion  of  their  home- 
land by  Communist  Forces.  They  lived  in  Formosa 
until  August  of  1949,  when  the  husband  departed  for 
the  United  States  and  the  wife  left  for  Hong  Kong. 
During  their  stay  in  Formosa,  appellants  were  making 
arrangements  for  the  husband's  eventual  departure 
to  the  United  States.  Their  applications  for  adjust- 
ment of  status  under  Section  6  of  the  Act  were  denied 
by  the  Regional  Commissioner  on  the  ground  that  be- 
cause they  could  have  remained  in  Formosa,  that 
country  will  be  considered  their  country  of  last  resi- 
dence. The  Court  held  that  the  Regional  Commis- 
sioner had  erroneously  construed  '^ast  residence"  and 
that  appellants'  '4ast  residence"  as  a  matter  of  law 
was  China,  and  not  Formosa.  The  basis  of  the  Court's 
decision  was  the  temporary  nature  of  the  appellants' 
stay  in  Formosa  and  the  fact  that  their  presence  in 
that  country  was  made  necessary  by  the  conditions 
of  the  times.    At  page  795,  the  Court  states : 


11  This  decision  has  never  been  expressly  overruled  by  appellees. 
"While  it  is  recognized  that  the  doctrine  of  res  judicata  is  not 
strictly  applicable  to  administrative  tribunals,  uniformity  of  ad- 
ministrative decisions  is  nevertheless  desirable. 
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''Formosa  looms  large  as,  but  only  as,  a  tempo- 
rary place  of  asylum  pending  completion  of  the 
formalities  requisite  for  entry  into  the  United 
States." 

Thus,  the  Court  recognized  the  importance  of  the  ele- 
ment of  volition  in  determining  country  of  "last  resi- 
dence" within  the  meaning  of  Section  6  of  the  Act. 

In  Chien  Fan  Chu,  it  was  also  pointed  out  that  Con- 
gress had  used  "foreign  residence"  in  Section  7(d) 
of  the  Act  advisedly  with  the  intention  of  distinguish- 
ing between  this  term  and  "last  residence"  found 
within  Section  6  of  the  Act.  The  concept  of  "official 
residence",  applied  to  appellants  herein  as  the  cri- 
terion for  determination  of  their  country  of  "last 
residence",  is  no  more  warranted  by  the  statute  than 
is  the  concept  of  "foreign  residence".  If  such  erro- 
neous concepts  are  rejected  and  the  proper  test  is  ap- 
plied, we  believe  that  the  undisputed  facts  contained 
in  the  administrative  record  establish  as  a  matter  of 
law  that  the  appellants'  country  of  last  residence  is 
China.  The  salient  facts  are  parallel  in  all  important 
respects  with  those  in  the  cases  cited  above  which  deal 
with  physical  presence  resulting  from  compulsion. 
Unquestionably,  the  sole  reason  for  appellants'  physi- 
cal presence  in  Formosa  was  that  they  w^ere  ordered  to 
go  there  by  their  military  superiors.  They  had  ab- 
solutely no  contact  with  Formosa  prior  to  their  as- 
signment there.  China  is  their  birthplace  and  they 
had  always  lived  there  until  the  Chinese  Communists 
forced  them  to  evacuate  to  Formosa.  Appellants  lived 
in  military  barracks  while  stationed  on  Formosa.  They 
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have  never  acquired  property  of  any  kind  in  Formosa 
which  would  tend  to  identify  them  with  that  country. 
Appellant  Cheng  has  a  wife  and  child  who  are  now  in 
Formosa.  His  wife  fled  from  Nanking,  China,  her 
birthplace,  just  prior  to  the  arrival  of  the  Communist 
forces,  taking  two  suitcases  to  Formosa  with  her.  She 
has  made  application  as  a  refugee  for  the  issuance  to 
her  of  an  immigration  visa  at  the  office  of  the  Ameri- 
can Consul  at  Taipeh,  Formosa.  Appellant  Lin  has 
no  relatives  in  Formosa. 

The  facts  relating  to  country  of  '4ast  residence"  in 
these  cases  are  uncontroverted.  Therefore,  the  prob- 
lem of  determining  truth  or  falsity  of  evidence  is  not 
presented  herein.  Nor  is  there  any  problem  of  weigh- 
ing one  fact  against  another  to  determine  whether  sub- 
stantial evidence  exists  to  support  the  administrative 
finding.  The  only  question  presented,  insofar  as  the 
issue  of  "last  residence"  is  concerned,  is  a  question  of 
law.  We  submit  that  the  appellees  have  erroneously 
construed  '4ast  residence",  as  that  term  is  employed 
within  Section  6  of  the  Act.  We  further  submit  that 
under  the  proper  interpretation  of  "last  residence" 
the  undisputed  facts  contained  in  the  administrative 
record  require  a  finding  as  a  matter  of  law  that  ap- 
pellants' country  of  "last  residence"  is  China. 


II.  PERSECUTION  OR  FEAR  OF  PERSECUTION. 

Section  6  of  the  Act  requires  an  applicant  to  estab- 
lish that: 

".  .  .  he  is  unable  to  return  to  the  country  of  his 
birth,  or  nationality,  or  last  residence  because  of 


20 

persecution  or  fear  of  persecution  on  account  of 
race,  religion,  or  political  opinion.  ..."  (Em- 
phasis supplied.) 

Appellants  have  contended  at  all  stages  of  these 
proceedings  that  they  are  unable  to  return  to  both 
China  and  Formosa  because  of  persecution  or  fear  of 
persecution  on  account  of  their  political  opinion.  It 
is  unnecessary  to  discuss  the  factor  of  persecution  with 
reference  to  China,  inasmuch  as  appellees  have  never 
denied  that  appellants  would  be  subject  to  persecu- 
tion if  returned  to  China.  In  the  event  this  Court 
should  decide  that  Formosa  is  appellants'  country  of 
''last  residence,"  within  the  meaning  of  Section  6, 
the  subject  of  persecution  with  reference  to  Formosa 
would  be  an  issue  since  appellants'  eligibility  for  re- 
lief would  then  depend  upon  their  establishing  that 
they  have  a  rational  basis  for  fearing  persecution  upon 
their  return  to  Formosa.  In  the  following  discussion 
it  will  be  assumed  for  the  purpose  of  argument  that 
Formosa  is  appellants'  country  of  ''last  residence." 

The  appellees'  finding  that  appellants  are  able  to 
return  to  Formosa  without  fear  of  persecution  is  based 
entirely  on  a  letter  dated  January  8,  1957,  from  the 
Chinese  Consul  General  of  San  Francisco.  The  final 
administrative  decision  states: 

"Under  date  of  January  8,  1957  the  Chinese  Con- 
sul General  in  San  Francisco  officially  advised  this 
Service  that  his  Government  had  directed  him  to 
declare  that  according  to  their  law  this  applicant 
is  subject  to  prosecution  for  desertion  upon  his 
return  to  Taiwan.    He  will  face  a  trial  in  an  or- 
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derly,  judicial  process,  in  which  there  will  be  a 
■  formal  indictment  and  the  defendant  is  permitted 
:  to  be  defended  by  lawyers,  including  the  right  to 
cross-examine  witnesses  against  him.  If  convicted 
he  will  be  subject  to  punishment  according  to 
Article  93  of  the  Criminal  Code  governing  the  per- 
sonnel of  the  Army,  Navy,  and  Air  Force  of  the 
Republic  of  China,  the  maximum  sentence  being 
imprisonment  for  not  more  than  3  years.  The 
allegation  that  he  will  be  subject  to  persecution  or 
death  sentence  is  entirely  groundless."  (T.,  Cheng 
11-12;  T.,  Lin  11-12.) 

A  letter,  identical  in  kind  to  the  one  referred  to 
above,  was  characterized  as  entirely  lacking  in  eviden- 
tiary value  in  the  case  of  Sang  By  up  Park  v.  Barber, 
107  F.  Supp.  605  (D.C.  Cal.  1952),  where  at  page  607, 
the  Court  said: 

''Nor  should  a  statement,  solicited  by  the  delegate 
of  the  Attorney  General  from  the  diplomatic  rep- 
resentative of  such  nation,  that  the  alien  would 
not  be  persecuted  there,  suffice.  No  other  reply 
(emphasis  supplied  by  Court)  could  reasonably 
be  expected.  By  it,  the  Attorney  General  did  not 
receive  any  more  evidence  or  information  about 
conditions  in  Korea  than  he  had  theretofore.  Such 
a  statement  obviously  could  be  obtained  for  the 
asking  in  every  case  in  which  the  Attorney  Gen- 
eral is  required  to  make  a  finding.  It  is  not  the 
sort  of  evidence,  upon  which  a  solemn  finding, 
involving  human  life,  should  depend." 

Yet,  other  than  the  letter  from  the  Chinese  Consul 
General,  the  record  is  devoid  of  any  evidence  that 
even  tends  to  support  the  conclusion  that  appellants 
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can  return  to  Formosa  without  fear  of  persecution  on 
account  of  their  political  opinions.  Appellants,  on  the 
other  hand,  have  submitted  overwhelming  evidence, 
consisting  of  both  testimony  and  documents,  which 
substantiates  their  claim  of  persecution  or  fear  of  per- 
secution. Perhaps  the  most  important  evidence  in  the 
administrative  record  relating  to  persecution  in  For- 
mosa is  the  sworn  statement  of  Dr.  K.  C.  Wu,  who 
testified  at  the  Chicago  office  of  the  Immigration  and 
Naturalization  Service  on  August  16,  1954.  Dr.  Wu 
served  as  Governor  of  Formosa  from  December  21, 
1949,  luitil  April  16,  1953,  at  which  time  he  resigned. 
He  is  probably  the  only  individual  today  who  has  suffi- 
cient knowledge  and  courage  to  reveal  the  inside  oper- 
ation of  the  Chinese  Nationalist  Government.  At  page 
5  of  Dr.  Wu's  statement,  he  describes  how  "Democratic 
Centralization"  works  in  the  Kuomintang  and  how 
it  results  in  absolute  power  being  vested  in  Chiang 
Kai  Shek.  Democratic  Centralization  is,  of  course,  the 
same  political  theory  that  the  Governments  of  Com- 
munist China  and  Communist  Russia  have  utilized. 
These  Governments,  like  the  Formosan  Government, 
have  all  the  trappings  of  a  democracy.  Theoretically, 
the  constitution  is  the  supreme  law  of  the  land.  Sup- 
posedly free  elections  are  held,  and  nominally,  ulti- 
mate control  is  vested  in  the  people.  Actually,  however, 
all  of  these  institutions  are  a  facade  behind  which 
reposes  one  individual  who  wields  complete  control. 

Dr.    Wu's    sworn    statement    and    his    magazine 
article,^"  which  was  also  entered  into  the  administra- 


i2"Yoiir  Money  has  Built  a  Police  State  in  Formosa",  Look  Maga- 
zine, June  29,  1954. 
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tive  record,  describe  the  gradual  ascendancy  of  the 
Secret  Police  in  Formosa.    Under  the  leadership  of 
Chiang  Ching  Kuo,  Chiang  Kai  Shek's  son  and  the 
heir  apparent  to  his  throne,  the  Secret  Police  have 
assumed  increasingly  more  functions  until  it  can  now 
be  said  that  that  organization  dominates  all  govern- 
mental departments  in  the  Formosa  Government.    Dr. 
Wu,  at  page  11  of  his  sworn  statement,  states  that: 
"The  Secret  Police  was  not  imder  my  control  di- 
rectly, but  because  of  my  prestige,  I  should  say 
and  because  of  my  position  over  there,  I  did  quite 
a  bit  where  ever  I  could.    I  met  with  quite  a  lot 
of  opposition.    I  fought  a  battle  and  gradually  it 
was  a  losing  battle  in  the  end,  but  I  did  it.  I  think 
now  my  successors  are  what  I  call  the  typical 
yes  men,  so  I  think  they  will  not  dare  to  do  any- 
thing about  the  secret  police  now." 

When  asked  to  characterize  the  present  government 
of  Formosa,  Dr.  Wu  at  page  14  of  his  sworn  statement 
said  that  it  is,  "A  dictatorship  and  police  state,  just 
a  plain  dictatorship  and  a  plain  police  state.  The  peo- 
ple like  me  who  knows  the  inside  knows  the  truth." 
Dr.  Wu  also  told  of  the  mass  arrest  of  398  Formo- 
sans  without  legal  process  and  for  purely  political 
purposes. 

It  is  clear  from  Dr.  Wu's  statement  that  instances 
of  brutal  treatment  of  political  critics  by  the  secret 
police  in  Formosa  are  not  the  exception  but  the  rule. 
His  own  son,  Wu  Hsiu-Huang,  was  held  as  a  political 
hostage  for  more  than  a  year  on  Formosa  and  was 
finally  released  only  because  of  unfavorable  world 
opinion.     At  page  15  of  his  statement  Dr.  Wu  de- 
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scribes  an  incident  which  is  of  special  significance  be- 
cause of  its  similarity  to  the  instant  cases.  A  pilot 
deserted  from  the  Chinese  Nationalist  Air  Force  in 
1951  because  of  dissatisfaction  with  the  Government. 
Seeking  political  asylum  in  Okinawa  and  volmiteer- 
ing  to  join  the  United  States  Air  Force  in  order  to 
effectively  fight  Communism,  he  was  returned  to  For- 
mosa and  executed  by  the  Formosan  Government. 

The  only  rational  conclusion  that  can  be  drawn 
from  the  evidence  of  record  is  that  the  government 
of  Formosa  is  a  dictatorship,  and  as  such,  it  is  com- 
mitted to  silencing  its  critics  by  the  use  of  persecu- 
tion. This  conclusion  leads  inevitably  to  the  further 
conclusion  that  appellants  herein  have  a  rational  basis 
for  fearing  persecution  by  the  government  of  Formosa 
on  account  of  their  political  opinions.  The  record 
adequately  reveals  their  political  opposition  to  the 
government  of  Formosa. 

It  should  be  pointed  out  that  no  confidential  infor- 
mation or  extra  record  facts  were  considered  in  arriv- 
ing at  appellees'  decisions  in  these  cases.  This  was 
made  clear  in  respondent's  reply  brief  submitted  in 
the  Court  below  on  May  10,  1957,  wherein  it  is  stated 
at  page  2  as  follows: 

''The  petitioner's  Reply  Brief  quotes  from  the 
record  of  proceedings,  page  22,  regarding  an  un- 
derstanding by  counsel  that  only  the  evidence  of 
record  will  be  considered  in  reaching  'your  de- 
cision' (speaking  to  the  examining  officer).  The 
Respondent  has  ascertained  that  no  confidential 
information  was  made  use  of  in  arriving  at  the 
decision,  and  the  entire  record  has  been  sub- 
mitted.'' 
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As  discussed  above,  Section  6  of  the  Act  vests  no 
liscretionary  power  in  the  Attorney  General.  There- 
fore, the  findings  of  appellees  do  not  involve  the  ex- 
ercise of  discretion.  Considering  the  whole  record  as 
it  relates  to  persecution  or  fear  of  persecution  in 
Formosa,  it  is  submitted  that  the  findings  of  the  ap- 
pellees are  "unsupported  by  substantial  evidence"  and 
are  ''arbitrary"  and  "capricious"  within  the  meaning 
of  Section  10(e)  of  the  Administrative  Procedure  Act 
(5  U.S.C.  1009,  (e)).^^  Even  prior  to  enactment  of 
the  Administrative  Procedure  Act,  this  court  has  on 
occasion  set  aside  the  findings  of  the  Immigration 
Service  on  the  ground  that  they  were  "purely  arbi- 
trary". 

Gung  You  v.  Nagle,  34  F.  2d  848  (CCA.  9, 
1929). 

It  is  significant  that  the  District  Court  made  no 
mention  of  persecution  in  its  consolidated  opinion 
denying  relief  to  appellants.  Evidently,  the  District 
Court  did  not  consider  making  a  finding  on  this  sub- 
ject until  counsel  for  appellants  asked  if  such  a  find- 
ing would  be  made  at  the  hearing  on  modification  of 
findings  of  fact.  The  following  conversation  then 
took  place : 

"The  Court.  No,  I  am  not  making  any  finding 
on  that  at  all.  I  would  be  ruling  in  a  vacuum 
if  I  did  that.  I  have  no  means  of  knowing.  We 
have  some  letters,  which  are  not  very  persuasive, 
from  the   Chinese   Consul,   that  they  would   be 

i^See  Universal  Camera  Corp.  v.  National  Labor  Relations  Board, 
340  U.S.  474,  487,  488  (1950). 
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given  a  fair  trial  and  possibly  a  three-year  sen- 
tence. 

Mr.  Hargreaves.  We  are  faced  with  one  more 
problem,  then,  your  Honor.  If  your  Honor  is 
not  prepared  to  rule  on  that  issue — of  course,  he 
does  not  need  to  establish  actual  persecution,  but 
only  fear  of  persecution,  under  the  statute — I 
think  there  is  no  question  about  it;  he  certainly 
has  fear  of  prosecution 

The  Court.  He  has  a  reasonable  fear  of  being 
prosecuted  for  desertion,  even  though  it  may  be  a 
technical  desertion.    He  has  to  face  trial. 

Mr.  Hargreaves.  That  is  not  the  fear  which 
he  has.    I  mean  because  of  the  political (15) 

The  Court.  What  you  mean  to  say  is  that  he 
has  a  reasonable  fear  that  he  is  going  to  be  perse- 
cuted because  of  his  political  antipathy  toward 
Chiang  Kai  Shek. 

Mr.  Hargreaves.  That  is  correct,  your  Honor, 
and  because  of  his  actual  actions  against  him. 
And,  of  course,  if  you  uphold  the  government's 
finding  that  his  last  o^fficial  residence  was  Formosa, 
then  there  is  still  the  question,  well,  if  he  has 
established  a  reasonable  fear  of  return  to  For- 
mosa, he  is  still  eligible  for  relief  under  the 
Refugee  Relief  Act. 

Mr.  Grant.  Your  Honor,  I  hope  I  did  not  mis- 
lead you.  There  is  a  conclusion  in  here  that 
the  petitioner  is  not  eligible  for  consideration 
under  Section  6,  since  he  can  return  to  his  place 
of  residence,  Taiwan,  Formosa,  without  fear  of 
persecution  on  account  of  race 

The  Court.  Oh,  yes,  that  is  in  there.  I  re- 
member that.  All  I  have  that  is  tangible  to  go  on 
is  the  letter  of  the  Chinese  Consul. 
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Mr.  Hargreaves.  In  opposition  to  that  there 
is,  of  course,  not  only  the  man's  own  testimony, 
but  there  is  Wu,  a  former  governor,  and  there 
is  the  former  testimony  of  two  former  Army  of- 
ficers. There  is  a  great  deal  of  direct  evidence 
in  there  as  to  the  conditions  that  existed  in  For- 
mosa, and  it  would  not  be  a  prosecution  for  the 
crime  of  desertion,  but  pimishment  or  death  be- 
cause of  his  political  opposition. 

The  Court.  If  I  were  to  hold  that  he  has  a 
(16)  reasonable  fear  of  persecution  because  of 
his  political  beliefs,  then  I  would  have  to  hold 
that  he  is  eligible  for  relief  under  the  Refugee 
Act,  and  I  cannot  hold  that.  I  simply  cannot, 
in  logic,  in  reason,  hold  that,  in  view  of  the  evi- 
dence taken  administratively  which  has  been  be- 
fore me. 

Mr.  Hargreaves.  If  he  has  a  reasonable  fear, 
then  he  is  eligible.  At  least  it  should  be  sent  to 
Congress  and  let  Congress  decide  it. 

Mr.  Grant.  There  must  be  a  distinction  be- 
tween whether  he  has  a  fear  and  whether  his  fear 
is  objectively  valid.  He  may  have  that  fear,  but 
we  have  no  concrete  evidence. 

The  Court.  As  a  man  I  can  appreciate  his  ap- 
prehension about  going  back  there,  but,  as  Mr. 
Grant  has  pointed  out,  objectively  I  have  no  evi- 
dence upon  which  to  predicate  that.  That  is  a 
complete  answer.  In  fact,  there  is  some  evidence 
to  the  contrary.  Frankly,  as  a  man,  I  would  not 
believe  it. 

Well,  there  is  nothing  I  can  do  but  sign  the 
judgment  that  is  submitted,  and  the  findings.  .  .  ." 
(T.,  vol.  II,  45-47.) 
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It  is  believed  that  the  Distict  Court  in  making  its 
findings  pertaining  to  persecution  in  these  eases,  relied 
upon  an  erroneous  standard  of  proof.  In  agreeing 
with  Mr.  Grant's  statement  that,  *'he  may  have  thai! 
fear  but  we  have  no  concrete  evidence' %  the  Court 
was  concerned  with  the  fact  that  ''.  .  .  objectively  Ij 
have  no  evidence  upon  which  to  predicate  that.'* ' 
Neither  the  statute  nor  the  regulations  suggest  that 
any  special  type  of  evidence  or  that  any  higher 
quantum  of  proof  need  be  offered  by  an  applicant 
under  Section  6  to  establish  persecution  or  fear  of 
persecution.  Undoubtedly,  the  trier  of  the  facts  may 
experience  some  difficulty  in  ascertaining  whether  an 
applicant  fears  persecution,  inasmuch  as  the  determi- 
nation of  this  fact  rests  in  some  degree  upon  the 
applicant's  subjective  attitude.  But  whether  the  find- 
ing concerns  *'fear  of  persecution"  or  such  an  objec- 
tive matter  as  ''physically  present  in  the  United  States 
on  the  date  of  the  enactment  of  this  Act,"  the  quan- 
tiun  of  proof  and  the  type  of  evidence  is  the  same. 
In  neither  case  does  the  statute  require  concrete  evi- 
dence or  objective  evidence.  We  believe  that  both  the 
District  Court  and  the  appellees  have  erred  in  re- 
quiring a  different  type  of  evidence  and  imposing  a 
higher  quantum  of  proof  upon  appellants  than  is 
authorized  by  the  statute. 

It  is  submitted  that  the  evidence  of  record  allows 
but  one  reasonable  conclusion,  and  that  is,  that  the 
appellants  have  a  rational  basis  for  fearing  persecu- 
tion upon  their  return  to  Formosa  on  account  of  theii 
political  opinions. 


ii 
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m.    DEPORTABILITY. 

I   The  District  Court's  second  conclusion  of  law  in 

}oth  cases  is  that : 

''Upon  the  termination  of  his  status  as  a  bona 
fide  non-immigrant  within  the  meaning  of  Section 
6  of  the  Refugee  Relief  Act,  petitioner  became 
ineligible  for  the  benefits  of  that  Act."  (T., 
Cheng,  22;  T.,  Lin,  22.) 

rhis  conclusion  is  in  accordance  with  the  consolidated 
)pinion  of  the  District  Court  which  states : 

"Upon  the  well  reasoned  authority  to  be  found 
in  Wei  v.  Robinson,  a  case  decided  by  the  United 
States  Court  of  Appeals,  Seventh  Circuit,  June 
28,  1957  (246  F.  2d  739)  the  relief  sought  by  the 
petitioners,  and  each  of  them,  is  hereby  denied." 
(T.,  Cheng  16;  T.,  Lin  16.) 

The  only  similarity  between  the  Wei  case,  relied 
ipon  by  the  District  Court,  and  the  instant  case  is  that 
Wei,  like  the  appellants  herein,  was  a  member  of  the 
Chinese  Nationalist  Armed  Forces  and  entered  the 
dnited  States  for  training  purposes.  The  sole  issue 
in  the  Wei  case  was  whether  an  alien  admitted  to  the 
United  States  prior  to  the  effective  date  of  the  Immi- 
^ation  and  Nationality  Act  of  1952,  who  fails  to 
maintain  his  non-immigrant  status,  is  subject  to  de- 
portation under  the  provisions  of  Section  241(a)(9) 
of  the  Immigration  and  Nationality  Act  of  1952. 
While  the  Court's  opinion  in  the  Wei  case  indicates 
that  Wei  had  filed  an  application  under  Section  6 
of  the  Refugee  Relief  Act,  his  eligibility  for  the 
benefits  of  Section  6  was  not  determined  or  even  dis- 
cussed by  the  Court. 
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The  only  reference  to  the  term  ''bona  fide  non- 
immigrant", appearing  in  Section  6  is  in  connection 
with  an  applicant's  entry  into  the  United  States.  The 
statute  expressly  provides  that  the  applicant  must 
have,  "...  lawfully  entered  the  United  States  as  a 
bona  fide  nonimmigrant.  ..."  No  language  can  be 
found  within  Section  6  which  even  suggests  that  an 
applicant  must  maintain  his  non-immigrant  status 
subsequent  to  his  entry  in  order  to  be  eligible  for 
relief.  Nothing  in  the  legislative  history  of  the  Act 
supports  the  conclusion  that  Congress  intended  to  pre- 
clude relief  from  aliens  found  deportable  for  failure 
to  maintain  their  non-immigrant  status  in  the  United 
States.  Undoubtedly,  Congress  realized  that  the  ma- 
jority of  applicants  would  be  aliens  who  had  violated 
their  non-immigrant  status  because  they  had  had  to 
remain  in  the  United  States  longer  than  originally 
planned.  For  this  reason,  the  only  requirement 
exacted  by  the  statute  is  that  the  applicant,  ''lawfully 
entered  the  United  States  as  a  bona  fide  nonimmi- 
grant." 

At  no  time  have  the  Immigration  authorities  sug- 
gested that  the  appellants  were  ineligible  for  relief 
under  Section  6  because  they  were  subject  to  deporta- 
tion for  failure  to  maintain  their  status  as  bona  fide 
non-immigrants.  Appellants  have  conceded  that  they 
were  deportable  throughout  the  administrative  pro- 
ceedings. By  filing  their  actions  in  the  District  Court 
they  had  no  intention  of  raising  any  issue  with  respect 
to  the  validity  of  the  deportation  orders  or  the  regu- 
larity of  the  deportation  proceedings.     These  actions 
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rcre  limited  to  seeking  review  of  the  final  adminis- 
rative  orders  finding  them  ineligible  for  the  benefits 
f  Section  6.  However,  the  consolidated  opinion  of  the 
)istrict  Court  would  indicate  that  the  sole  issue  in- 
'olved  in  these  cases  was  whether  the  final  orders  of 
Leportation  relating  to  appellants  were  valid,  an  issue 
vhich,  in  fact,  was  not  before  the  Court. 

Finding  no  lack  of  procedural  due  process  and  that 
he  deportation  orders  were  valid,  the  District  Court 
'elt  impelled  to  deny  the  relief  sought  by  appellants, 
ilthough  the  hope  was  expressed  that  his  judgments 
vould  be  reversed  by  the  Court  of  Appeals.  (T.,  2, 
t7-48.)  That  the  District  Court  believed  that  relief 
vas  foreclosed  to  appellants  because  they  had  been 
iccorded  procedural  due  process  and  the  final  orders 
)f  deportation  were  valid  is  borne  out  by  reading  as 
I  whole  the  reporter's  transcript  of  the  Hearing  on 
VIodification  of  Findings.  (T.  2,  33  et  seq.)  We 
'espectfully  submit  that  the  District  Court  erred  in 
)asing  the  judgments  in  these  cases  upon  appellants' 
:ermination  of  status  as  bona  fide  non-immigrants. 

CONCLUSION. 

For  the  reasons  set  forth  above,  we  submit  that  the 
judgments  below  should  be  reversed. 

Dated,  San  Francisco,  California, 
March  20,  1959. 

Respectfully  submitted, 

Fallon  and  Hargkeaves, 
Attorneys  for  Appellants. 
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Elrick    Rim    Company,    a    copartnership 

consisting  of  M.  C.  Elrick  and  M.  B. 

Champlin, 

Appellant, 

vs. 

Reading  Tire  Machinery  Co.,  Inc.,  a 
corporation,  and  Ralph  R.  Reading, 
an  individual. 

Appellees. 


PETITION  FOR  A  REHEARING  ON  BEHALF  OF  APPELLANT, 

ELRICK  RIM  COMPANY,  A  COPARTNERSHIP,  CONSISTING 

OF  M.  C.  ELRICK  AND  M.  B.  CHAMPLIN. 


To  the  Honorable  Stanley  N.  Barnes,  Frederick  G.  Ham- 
ley  and  Gilbert  H.  Jertberg,  Circuit  Judges  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit: 
The   appellant,   above   named,   feeling  itself   aggrieved 
by  the  opinion  filed  in  this  Court  on  March  4,  1959,  comes 
now  and  respectfully  petitions  for  a  rehearing  limited  to 
the  following  question: 

Is  it  proper,  as  a  matter  of  law,  to  refer  to  the  specifi- 
cations of  a  patent  to  limit  the  claims  to  ''particularly 


point  out  and  distinctly  claim"  an  identifiable  invention  or 
discovery  when  said  claims  are  free  from  ambiguity  f 


THIS  COURT'S  DECISION  IS  INCORRECT,  AS  A  MATTER  OF 
LAW,  BECAUSE  AN  IMPORTANT  AND  CRITICAL  PART  OF 
READING'S  INVENTION  IS  THE  USE  OF  A  PRESSURE  IN 
THE  INDEPENDENT  STREAM  OF  AIR  TO  THE  SPRAY  GUN 
OF  FROM  150  TO  200  POUNDS;  THE  LANGUAGE  OF  THE 
READING  CLAIMS  IS  FREE  FROM  AMBIGUITY ;  THEREFORE 
THE  CLAIMS  MUST,  WITHOUT  REFERENCE  TO  THE  SPECI- 
FICATIONS, PARTICULARLY  POINT  OUT  AND  DISTINCTLY 
CLAIM  THE  INVENTION.  .    . 

The  Court  in  its  opinion,  pages  4  and  5,  said  that  the 
use  of  the  application  pressure  in  the  independent  air  line 
in  the  150-200  pound  range  and  the  obtaining  of  an  emul- 
sion effect  in  the  rubber  cement  were  the  new  techniques 
of  the  Eeading  process,  stating: 

*'The  high  pressure  in  the  independent  air  line,  as 
taught  by  Reading,  reaches  a  magnitude  of  from  one 
hundred  fifty  to  two  hunded  pounds  per  square  inch. 
This  makes  possible  the  application  of  an  exceedingly 
thin  coating  of  rubber  cement  which  dries  quickly, 
thereby  saving  time  and  avoiding  the  dust,  moisture, 
and  health  hazards  associated  with  former  methods. 
The  utilization  of  high  air  pressure  in  the  b}^ass  line 
also  aids  in  overcoming  the  'cobwebbing'  effect  to 
which  reference  has  been  made.  In  addition  the  high 
air  pressure  utilized  in  the  Reading  process  causes 
the  mixture  to  attain  and  retain  an  air  volume  above 
the  flammable  limits  of  the  solvent.  The  need  of 
extreme  care  to  avoid  the  danger  of  fire  or  explosion 
is  thus  overcome." 


**In  paint  spraying  the  application  of  air  pressure 
in  the  independent  air  line  in  the  150  to  200-poiind 
range  is  unnecessary  and  in  fact  undesirable.  Like- 
wise, there  is  no  advantage  in  obtaining  an  emulsion 
effect  where  paint  is  to  be  sprayed.  In  these  two  par- 
ticulars Reading  teaches  a  process  not  contemplated 
by  Shelhurne,  Gradolph  or  McLean.''^ 

The  Court,  in  its  opinion,  went  on  to  say  the  following 
at  page  10: 

* '  The  trial  court  concluded  that  the  use  which  Read- 
ing made  of  the  known  paint  spraying  devices  was 
not  analogous  to  the  uses  for  which  they  were  orig- 
inally designed.  The  Court  based  this  conclusion  on 
its  findings  of  fact  that  Reading  was  the  first  to  use 
excess  air  pressure  in  the  independent  air  line  and 
to  obtain  emulsion  within  the  tank  of  liquid,  both  of 
these  techniques  being  undesirable  in  the  case  of 
spray  painting.  In  our  view  these  two  variances  are 
sufficient  to  warrant  the  conclusion  that  Reading 
teaches  a  nonanalogous  art  and  is  therefore  a  'new' 
use  of  a  known  machine  within  the  meaning  of  §100 
(b)." 

Again  the  Court  continued  to  stress  the  importance  of 
the  excess  pressure  in  the  independent  stream  of  air  on 
pages  11  and  12  of  its  opinion,  where  it  said : 

li*  *  *  rpj^g  independent  air  line  under  Reading  is 
used  at  pressures  far  above  those  contemplated  by 
Shelburne  and  the  other  devices,  though  within  the 
physical  capability  of  those  devices.  Again,  the  use 
of  this  excessive  pressure  is  to  be  desired  in  applying 
liquid  cement  and  to  be  avoided  in  applying  paint." 


^AU  emphasis  ours  unless  otherwise  stated. 


''It  is  true,  as  appellant  points  out,  that  any  me- 
chanic can  install  an  air  inlet  tube  or  regulate  air 
pressure.  But  these  steps  were  not  taken  in  the 
manner  and  for  the  purpose  contemplated  by  the 
Reading  method  until  he  discovered  an  advantage  in 
doing  so.  When  they  were  taken,  new,  unexpected, 
and  extremely  useful  results  were  achieved." 

From  the  above  quotations  it  is  seen  that  the  only  novel 
steps  of  the  Reading  process  are  the  use  of  an  excess 
pressure  of  from  150  to  200  pounds  in  the  independent 
air  line  and  the  formation  of  an  emulsion  of  air  in  the 
cement.  If  these  two  steps  are  the  novel  features  of  the 
Reading  invention,  then  they  should  be  properly  claimed. 
Limiting  our  consideration,  in  the  present  petition,  to  the 
excess  pressure  employed  in  the  independent  air  line,  let 
us  examine  the  Reading  patent  to  find  what  it  says  about 
the  pressure  in  the  independent  air  line. 

The  Reading  specification  makes  only  one  statement 
with  respect  to  the  pressure  of  air  in  the  independent 
air  line,  stating  that  it  is  a  pressure  of  "about  150  to  200 
pounds  per  square  inch".  (Ex.  1,  Col.  4,  lines  33  and  34, 
R.  706).  This  Court  recognized  that  the  use  of  this  pres- 
sure was  one  of  the  novel  features  of  the  Reading  inven- 
tion. We  submit  that  such  a  pressure  is  critical  to  the 
practice  of  the  Reading  invention  and  is  a  necessary  part 
of  said  process. 


CLAIMS  ARE  FREE  FROM  AMBIGUITY. 
We  submit  that  the  language  of  each  of  the  claims  of 
the  Reading  patent  is  clear  and  understandable  and  is 
free  from  ambiguity. 


What  do  the  claims  of  the  Keading  patent  say  with  re- 
spect to  the  pressure  to  be  used  in  the  independent  stream 
of  air? 

The  process  defined  in  claim  1  is  as  follows: 
"A  method  of  applying  rubber  cement  which  includes 
an  inflammable  solvent, 

comprising  forming  an  emulsion  of  air  in  the  ce- 
ment in  a  dispersion  zone  by  introducing  said  air 
under  pressure  into  a  substantial  body  of  cement 
maintained  in  said  zone  at  superatmospheric  pres- 
sure continuously  withdrawing  a  stream  of  the 
emulsion  from  the  dispersion  zone, 

forming  an  independent  stream  of  air, 

continuously  mixing  the  emulsion  stream  with  said 
independent  stream  of  air  in  a  mixing  zone, 

and  continuously  directing  the  resulting  mixture  of 
emulsion  and  air  onto  a  surface  to  form  a  thin  uni- 
form coating  of  rubber  cement  thereon." 

The  process  of  claim  2  is  the  following: 

"A  method  of  applying  rubber  cement  which  includes 
an  inflammable  solvent, 

comprising  introducing  a  measured  amount  of  the 
cement  into  a  dispersion  zone, 

introducing  a  quantity  of  air  at  superatmospheric 
pressure  into  the  cement  under  emulsion  conditions 
to  form  a  stable  dispersion  of  gas  and  cement  under 
pressure, 

continuously  withdrawing  a  stream  of  the  emulsion 
from  the  dispersion  zone, 

continuously  withdrawing  a  separate  stream  of  air 
froyn  a  source  of  air  under  superatmospheric  pres- 
sure, 
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contirmously  mixing  the  streams  of  emulsion  and 
said  separate  stream  of  air  in  a  mixing  zone  to 
form  a  spray  of  emulsion  suspended  in  air, 

and  continuously  directing  the  resulting  spray  onto 
a  surface  to  form  a  thin  uniform  coating  of  rubber 
cement  thereon." 

Claim  3  defines  the  process  in  the  following  way: 
^'A  method  of   applying   rubber   cement   comprising 

introducing  a  measured  amount  of  liquid  rubber 
cement  composition  comprising  an  elastomer  and  an 
inflammable  solvent  into  an  enclosed  dispersion 
zone, 

introducing  a  quantity  of  air  into  the  cement  under 
conditions  to  form  an  emulsion  of  air  in  the  liquid 
cement  at  a  pressure  in  the  range  of  about  5  pounds 
to  about  200  pounds  per  square  inch, 

continuously  withdrawing  a  stream  of  the  emulsion 
from  the  dispersion  zone, 

continuously  withdrawing  a  separate  stream  of  air 
from  a  source  of  air  under  superatmospheric  pres- 
sure, 

continuously  mixing  the  streams  of  emulsion  and 
air  in  a  mixing  zone  to  form  a  spray  of  emulsion 
suspended  in  gas, 

and  continuously  directing  the  resulting  spray  onto 
a  surface  to  form  a  thin  uniform  coating  of  rubber 
cement  thereon." 

Claim  4  defines  the  process  as  follows: 
"A  method  of  applying  rubber  cement  to  a  surface 
comprising 

introducing  about  2.5  volumes  of  liquid  rubber  ce- 
ment  composition   comprising    rubber   and   an   in- 


flammable  solvent  into  an  enclosed  dispersion  zone 
of  about  3.0  volmnes  capacity, 

introducing  a  quantity  of  air  into  the  liquid  cement 
under  conditions  to  form  an  emulsion  of  air  in  the 
cement  at  a  pressure  in  the  range  of  about  5  pounds 
to  about  200  pounds  per  square  inch, 

continuously  withdrawing  a  stream  of  the  emulsion 
from  the  dispersion  zone, 

continuously  withdrawing  a  stream  of  air  from  a 
source  of  air  under  super  atmospheric  pressure, 

continuously  mixing  the  streams  of  emulsion  and 
air  in  a  mixing  zone  to  form  a  spray  of  emulsion 
suspended  in  air  containing  of  the  order  of  a  frac- 
tion of  an  ounce  of  cement  to  several  cubic  feet  of 
air, 

and  continuously  directing  the  resulting  spray  onto 
a  surface  to  form  a  thin  uniform  coating  of  rubber 
cement  thereon." 

It  is  submitted  that  the  above  quoted  claims  are  free 
from  ambiguity.  No  contention  has  ever  been  made  that 
the  claims  are  ambiguous.  On  the  contrary,  the  claims 
have  always  been  considered  free  from  ambiguity. 

Let  us  now  examine  these  claims  to  determine  whether 
or  not  they  overclaim  the  invention  with  particular  ref- 
erence to  the  pressures  called  for  in  said  claims  for  the 
independent  stream  of  air.  Just  what  pressures  are  in- 
cluded in  each  of  said  claims  for  the  independent  stream 
of  air  by  the  language  employed  therein? 

Claim  1  calls  only  for  ''forming  an  independent  stream 
of  air".  No  pressure  whatsoever  is  here  specified.  In 
applying  this  language  to  a  process  of  spraying  rubber 
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cement,  a  pressure  of  from  1  pomid  per  square  inch  on 
up  to  the  highest  pressure  obtainable  is  included.  Would 
the  practicing  of  a  process  of  spraying  rubber  cement 
using  all  of  the  steps  of  the  Reading  process,  except  using 
one  pound  pressure  on  the  independent  stream,  be  an 
infringement  of  the  Reading  patent?  Suppose  the  pres- 
sure in  the  independent  stream  of  air  was  raised  to  5 
pounds,  10  pounds,  30  pounds,  60  pounds,  120  pounds,  140 
pounds,  210  pounds  or,  for  example,  say  1000  pounds — 
would  this  be  the  Reading  process?  The  invention  de- 
fined by  Claim  1  includes  all  of  the  above  pressures.  The 
metes  and  bounds  of  an  invention  are  described  by  the 
claims  of  the  patent.  Claim  1  of  Reading  contains  no 
limitation  whatsoever  respecting  the  pressures  to  be  em- 
ployed in  the  independent  air  line.  We  submit,  there- 
fore, that  Claim  1  does  not  properly  point  out  and  dis- 
tinctly claim  the  Reading  invention  but  rather  overclaims 
the  invention.  Said  claim,  being  free  from  ambiguity,  is 
invalid  as  a  matter  of  law. 

Let  us  now  examine  Claims  2,  3  and  4  and  determine 
what  pressures  are  called  for  in  the  independent  stream 
of  air  in  these  three  claims.  Each  of  these  claims  calls 
for  the  air  in  the  independent  stream  to  be  **air  under 
superatmospheric  pressure".  What  does  * ' superatmos- 
pheric  pressure"  mean!  Atmospheric  pressure  at  sea 
level  is  14.6974  pounds  per  square  inch  (Hackh's  Diction- 
ary, 3rd  Edition,  Page  82,  Definition  of  ''Atmosphere"). 
A  pressure  of  15  pounds  at  sea  level  would  be  super- 
atmospheric  pressure.  Therefore,  if  one  used  all  of  the 
steps  of  the  Reading  process  employing  a  pressure  of 
only  15  pounds  per  square  inch  in  the  independent  air 


line,  he  would  infringe  Claims  2,  3  and  4  of  the  Beading 
patent.  Likewise,  if  one  employed  any  pressure  over 
14.6974  pounds  per  square  inch,  he  would  infringe  these 
claims.  Again  we  submit  Claims  2,  3  and  4  overclaim  the 
Reading  invention.  These  claims  are  free  from  ambiguity. 
Therefore,  they  should  of  themselves  "particularly  point 
out  and  distinctly  claim"  Reading's  invention.  In  over- 
claiming the  invention,  we  submit  each  of  said  claims,  as 
a  matter  of  law,  is  invalid. 


THE  PATENT  IN  SUIT  IS  INVALID,  AS  A  MATTER  OF  LAW,  FOR 
FAILURE  TO  COMPLY  WITH  THE  PROVISIONS  OF  SECTION 
112  OF  TITLE  35,  UNITED  STATES  CODE. 

Section  112  of  Title  35  U.S.C.-  requires  that  the  speci- 
fications contain  a  sufficient  description  of  the  invention 
to  enable  one  skilled  in  the  art  to  make  and  use  the  same 
and,  in  addition,  requires  that  the  claims  must  particularly 
point  out  and  distinctly  claim  what  the  invention  is.  This 
defense  is  not  a  technical  defense  and  has  frequently  been 
upheld  by  the  Courts.  The  necessity  of  a  proper  disclo- 
sure and  a  proper  claiming  of  the  invention,  to  enable  the 
public  to  make  and  use  the  invention  after  the  monopoly 

2 The  specifications  shall  contain  a  written  description  of  the 
invention,  and  of  the  manner  and  process  of  making  and  using  it, 
in  such  full,  clear,  concise,  and  exact  terms  as  to  enable  any 
person  skilled  in  the  art  to  which  it  pertains,  or  with  which  it  is 
most  nearly  connected,  to  make  and  use  the  same,  and  shall  set 
forth  the  best  mode  contemplated  by  the  inventor  of  carrying  out 
his  invention. 

The  specification  shall  conclude  with  one  or  more  claims  par- 
ticularly pointing  out  and  distinctly  claiming  the  subject  matter 
which  the  applicant  regards  as  his  invention.  *  *  *" 
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has  expired,  is  one  of  the  major  considerations  for  the 
issuance  of  a  patent  to  an  inventor.  The  metes  and  bounds 
of  the  patent  must  be  set  forth  in  order  that  those  skilled 
in  the  art  may  know  what  monopoly  is  asserted  and  to 
enable  them  to  use  other  processes,  structures  and  devices 
not  covered  by  said  monopoly. 

Schriher-Schroth  Co.  v.  Cleveland  Trust  Co.,  83  L. 

Ed.  34,  39,  305  U.S.  46 
General  Electric  Co.  v.  Wabash  Appliance  Corp., 

82  L.  Ed.  1402,  1405,  304  U.S.  364 
United  Carbon  Co.  v.  Binney  <&  Smith  Co.,  87  L. 
Ed.  232,  237,  317  U.S.  228 

With  reference  to  the  claims  of  the  Reading  patent, 
they  do  not  define  or  set  forth  the  particular  part  of  the 
process  which  causes  the  combination  of  the  steps  of  the 
process  to  accomplish  the  claimed  function  and  result 
relied  upon  by  Reading  to  support  the  claims.  The  claims 
are  not  limited  to  any  particular  pressure  in  the  inde- 
pendent stream  of  air  going  to  the  spray  gun.  Mr.  Read- 
ing testified  (R.  364-365)  that  the  pressure  employed  in 
the  independent  stream  of  air  is  critical,  stating: 

'^  'Q.  Now,  is  it  your  contention  that  the  bypass 
pressure  that  you  employ  in  your  independent  stream 
of  air  is  critical  in  the  practice  of  your  process? 

A.    Yes;  in  a  sense  it  is  critical.  It  has  to  be.  May 
I  explain  that? 
Q.    Yes;  go  ahead. 

A.    It  has  to  be  high  enough  in  pressure  so  that 
it  avoids  cobwebbing  of  your  material  as   it  comesa 
out  of  the  gun,  and  it  has  to  be  high  enough  that  it" 
drives  the  cement  deeply  into  the  buffed  pores  of 
the  tire.'  " 
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This  Court,  in  holding  the  claims  valid,  reads  into  them 
certain  pressure  limitations  which  are  necessary  to  prop- 
erly limit  and  define  Reading's  invention. 

There  is  no  place  in  the  claims  where  there  is  any  defi- 
nition of  the  invention  which  would  enable  an  alleged  in- 
fringer to  know  what  he  was  infringing.  There  is  nothing 
in  the  claims  by  which  an  alleged  infringer  could  deter- 
mine what  pressures  he  could  use  in  his  independent  air 
stream  to  avoid  infringement  of  the  claims.  The  excess 
pressure  of  air  in  the  independent  air  line  is  the  critical 
step  in  the  Reading  process  which  this  Court  in  its  opinion 
(pages  4  and  5)  states  makes  possible  ''an  exceedingly 
thin  coating  of  rubber  cement",  which  cement  ''dries 
quickly",  results  in  "saving  time  and  avoiding  the  dust, 
moisture  and  health  hazards";  it  "also  aids  in  overcom- 
ing the  cobwebbing  effect"  and  finally  causes  the  mixture 
of  cement  and  solvent  to  "retain  an  air  volume  above  the 
flammable  limits  of  the  solvent".  The  claims,  however, 
fail  to  advise  the  public  what  pressure  to  use  to  accom- 
plish all  these  results  or,  just  as  important,  there  is  noth- 
ing in  the  claims  which  permits  a  person  to  determine 
what  pressures  can  be  employed  to  avoid  infringement. 

Undoubtedly,  the  question  of  infringement  is  predi- 
cated upon  varying  degrees  of  the  pressure  employed  in 
the  independent  stream  of  air.  If  the  question  of  degree 
is  important,  it  must  be  set  forth  and  must  be  claimed  so 
as  to  enable  the  public  to  know  the  limits  of  the  claimed 
invention. 

Minerals  Separation,  Ltd.  v.  Hyde,  242  U.S.  261, 
37  S.  Ct.  82 


12 


It  is  submitted  that,  as  a  matter  of  law,  the  defense  of 
failure  to  comply  with  the  provisions  of  Section  112,  upon 
the  record,  is  sufficient  to  invalidate  the  claims  of  the 
Reading  patent  and  this  Court  should  grant  a  rehearing 
herein. 


THIS  COURT  INCORRECTLY  APPLIED  THE  LAW  IN 
HOLDING  THE  READING  CLAIMS  VALID. 

This  Court,  in  validating  the  claims,  stated  on  page  12 
of  its  opinion  the  following: 

"Appellant  challenges  the  legal  sufficiency  of  the 
specific  claims  set  out  in  Reading's  patent.  In  our 
view,  however,  the  stated  claims  of  the  patent  read 
in  the  light  of  the  patent  specifications  are  legally 
sufficient  within  the  meaning  of  35  U.S.C.A.,  '§>112." 

The  question  of  law  here  involved  is  whether  or  not, 
where  the  claims  are  free  from  ambiguity,  reference  may 
be  had  to  the  specifications  for  the  purpose  of  interpreting 
and  limiting  the  claims.  Each  of  the  claims  of  the  Read- 
ing patent,  as  stated  in  the  patent,  is  clear,  understand- 
able and  free  from  ambiguity. 

We  believe  the  analysis  of  the  claims  hereinabove  set 
forth  establishes  that  so  far  as  Claim  1  is  concerned,  any 
pressure  whatever  in  the  independent  air  line,  from  1 
pound  per  square  inch  on  up  to  infinity,  comes  within  the 
scope  of  said  claim.  Similarly,  with  respect  to  Claims 
2,  3  and  4,  any  pressure  whatsoever  in  the  independent 
air  line,  from  14.6974  pounds  per  square  inch  on  up  to 
infinity,  comes  within  the  scope  of  these  claims. 

Unquestionably,  in  rendering  its  decision,  this  Court 
did  not  appreciate  nor  apply  the  doctrine  of  patent  law 
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recently  expressed  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Graver  Tank  S  Mfg.  Co.  v.  Linde 
Air  Products  Co.,  336  U.S.  271,  69  S.  Ct.  535,  which  doc- 
trine was  adopted  and  applied  by  this  Court  in  the  case 
of  Winslow  Engineering  Company  v.  Smith,  223  F.  2d  438. 

j  As  we  have  heretofore  stated,  one  of  the  important 
contributions  that  Keading  made  in  the  spray  art,  and  a 
critical  point  of  novelty  of  his  invention,  is  the  use  of 
from  150  to  200  pounds  pressure  in  the  independent 
stream  of  air.  The  claims  should  in  and  of  themselves 
particularly  point  out  and  distinctly  claim  this  contribu- 
tion or  invention  of  Reading's.  In  this  they  fail. 

AVe  submit,  in  view  of  the  fact  that  the  claims  of  the 
Eeading  patent  are  free  from  ambiguity,  it  is  improper, 
as  a  matter  of  law,  to  refer  to  the  specifications  to  limit 
the  claims  so  they  can  be  considered  valid  and  thus  define 
the  invention  of  Reading.  Therefore,  when  this  Court 
stated,  in  its  opinion:  "In  our  view,  however,  the  stated 
claims  of  the  patent  read  in  the  light  of  the  patent  speci- 
fication are  legally  sufficient  within  the  meaning  of  35 
U.S.C.A.,  Section  112.",  it  violated  the  provisions  of  35 
U.S.C.A.,  Section  112,  as  interpreted  and  applied  by  the 
Supreme  Court  and  a  previous  decision  of  this  Court. 

The  proper  application  of  the  statute  to  the  instant 
case  is  that  expressed  in  the  Graver  Tank  case,  supra, 
wherein  the  Supreme  Court,  in  reversing  the  Court  of 
Appeals,  which  construed  the  claims  in  question  as  nar- 
rowed and  limited  by  the  specification,  said: 

"The  difference  between  the  District  Court  and  the 
Court  of  Appeals  as  to  these  findings  comes  to  this: 
The  trial  court  looked  at  claims  24  and  26  alone  and 
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declined  to  interpret  the  terms  'silicates'  and  'metal- 
lic silicates'  therein  as  being  limited  or  qualified  by 
specifications  to  mean  only  the  nine  metallic  silicates 
which  had  been  proved  operative.  The  District  Court 
considered  that  the  claims  therefore  were  too  broad 
and  comprehended  more  than  the  invention.  The 
Court  of  Appeals  considered  that  because  there  was 
nothing  in  the  record  to  show  that  the  applicants  for 
the  patent  intended  by  these  claims  to  assert  a  mo- 
nopoly broader  than  nine  metallic  silicates  named  in 
the  specifications,  the  court  should  have  construed  the 
claims  as  thus  narrowed  and  limited  by  the  specifica- 
tions. 

The  statute  makes  provision  for  specifications  sep- 
arately from  the  claims  and  requires  that  the  latter 
'shall  particularly  point  out  and  distinctly  claim  the 
part,  improvement,  or  combination  which  he  claims  as 
his  invention  or  discovery.'  R.S.  '§4888,  as  amended, 
35  U.S.C.  §  33,  35  U.S.C.A.  §  33.  It  would  accom- 
plish little  to  require  that  claims  be  separately  writ- 
ten if  they  are  not  to  be  separately  read.  While  vain 
repetition  is  no  more  to  be  encouraged  in  patents 
than  in  other  docmnents,  and  claims  like  other  state- 
ments may  incorporate  other  matter  by  reference, 
their  text  must  be  sufficient  to  'particularly  point 
out  and  distinctly  claim'  an  identifiable  invention  or 
discovery.  We  have  frequently  held  that  it  is  the 
claim  which  measures  the  grant  to  the  patentee.  See, 
for  example,  Milcor  Steel  Co.  v.  George  A.  Fuller 
Co.,  316  U.S.  143,  145,  62  S.  Ct.  969,  970,  86  L.Ed. 
1332 ;  General  Electric  Co.  v.  Wabash  Appliance  Corp., 
304  U.S.  364,  369,  58  S.  Ct.  899,  901,  82  L.  Ed.  1402; 
Altoona  Publix  Theatres  v.  American  Tri-Ergon 
Corp.,  294  U.S.  477,  487,  55  S.  Ct.  455,  459,  79  L. 
Ed.   1005.     While  the  cases  more  often  have  dealt 
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with  efforts  to  resort  to  specifications  to  expand 
claims,  it  is  clear  that  the  latter  fail  equally  to  per- 
form their  function  as  a  measure  of  the  grant  when 
they  overclaim  the  invention.  When  they  do  so  to 
the  point  of  invalidity  and  are  free  from  ambiguity 
which  might  justify  resort  to  the  specifications,  we 
agree  with  the  District  Court  that  they  are  not  to  be 
saved  because  the  latter  are  less  inclusive.  Cf.  Gen- 
eral Electric  Co.  v.  Wabash  Appliance  Corp.,  304 
U.S.  364,  373,  374,  58  S.  Ct.  899,  903,  904,  82  L.  Ed. 
1402;  see  McClain  v.  Ortmayer,  141  U.S.  419,  424, 
425,  12  S.  Ct.  76,  77,  78,  35  L.  Ed.  800;  Cimiotti  Un- 
hairing  Co.  v.  American  Fur  Refining  Co.,  198  U.S. 
399,  410,  25  S.  Ct.  697,  702,  49  L.  Ed.  1100." 

It  is  clear  from  this  Graver  Tank  decision  that  refer- 
ence to  the  specifications  cannot  be  made  to  limit  the 
claims  when  said  claims  are  free  from  ambiguity. 

This  Court  in  the  case  of  Winslow  Engineering  Com- 
pany V.  Smith,  223  F.  2d  438,  had  occasion  to  apply  the 
Supreme  Court's  doctrine  enunciated  in  the  Graver  Tank 
case  and  in  doing  so  followed  the  rule  that  where  the 
claims  are  free  from  ambiguity,  the  claims  themselves 
must  particularly  point  out  and  distinctly  claim  the  in- 
vention without  reference  to  the  specification,  stating  at 
page  442  the  following : 

''The  difficulty  which  the  appellant  here  confronts 
relates  to  the  statement  of  its  claims  which  were 
three  in  number.  Claim  1  is  representative  and  reads 
as  follows:  '1.  An  oil  conditioner  element  compris- 
ing a  cylindrical  body  with  a  central  cylindrical,  hol- 
low, rigid,  perforate  core,  a  tubular  fabric  casing 
having  its  ends  secured  to  corresponding  ends  of  the 
core,  the  ends  of  the  fabric  casing  passing  over  the 
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respective  ends  of  the  core,  the  means  for  securing 
said  ends  of  the  tubular  fabric  comprising  plugs  for 
frictionally  holding  the  fabric  against  the  interior  of 
the  core,  and  a  compacted  mass  of  filtering  material 
within  the  space  enclosed  between  the  casing  and  core, 
at  least  one  of  said  plugs  being  hollow  to  afford  com- 
munication with  the  interior  of  the  core.'  It  will  be 
noted  that  there  is  no  reference  in  this  claim  to  any. 
part  or  feature  suggestive  of  the  growth  factor  to 
which  we  have  previously  referred  and  about  which 
Winslow  undertook  to  build  its  invention.  The  claim 
does  not  allude  to  the  growth  or  expansion  of  the  fil- 
tering material;  nor  is  there  any  allusion  to  any 
knitted  fabric,  the  reference  being  to  a  'tubular  fabric 
casing'.  Appellant  concedes  that  an  ordinary  woven 
fabric,  not  knitted,  would  not  infringe  its  patent.  It 
is  apparent  that  the  language  quoted  from  Claim  1 
would  be  equally  descriptive  of  filters  conforming  to 
the  prior  art. 

The  appellant  says  that  notwithstanding  this  con- 
dition of  the  statements  of  its  claims,  they  must  be 
read  as  incorporating  the  real  invention  as  found  in 
the  specification  and  drawings.  It  says:  'The  speci- 
fication may  be  referred  to  in  order  to  limit  the 
claim'. 

It  is  true  that  the  specifications  when  read  with  the 
drawings,  if  added  to  or  incorporated  in  these  claims 
would  accomplish  the  required  limitation  necessary 
to  specify  the  combination  constituting  the  invention. 
The  description  in  the  specifications  clearly  refers  to 
'a  porous  knitted  sleeve  of  fabric',  and  in  describing 
the  elements  states  that  it  is  'flexible  and  normally 
grows  in  volume  as  deleterious  substances  are  col- 
lected and  absorbed  within  the  body  of  the  element'. 
It  refers  to  the  growing  action  which  'naturally  opens 
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up  the  porosity  on  the  exterior  surface  which  not 
only  prevents  clogging  of  the  outside  surface  but  al- 
most continuously  presents  new  exposed  surfaces  of 
the  unused  chemically  treated  purifying  materials 
within  the  body  of  the  element  itself.'  " 

Note  the  similarity  of  the  critical  phrases  employed  in 
the  Winslow  claims  and  the  Reading  claims.  The  Winslow 
claims  call  for  'Hubular  fabric  casing"  while  the  Winslow 
specification  refers  to  ''a  porous  knitted  sleeve  of  fabric" 
that  is  '^ flexible  and  normally  grows  in  volume  as  dele- 
iterious  substances  are  collected  and  absorbed  within  the 
body  of  the  element",  and  then  describes  the  growing  ac- 
tion of  the  casing  which  "naturally  lOpens  up  the  porosity 
■on  the  exterior  surface  which  not  only  prevents  clogging  of 
the  outside  surface  but  almost  continuously  presents  new 
exposed  surfaces  of  the  unusual  chemically  treated  purify- 
ing materials  within  the  body  of  the  element  itself."  The 
Reading  claim  calls  for  "an  independent  stream  of  air" 
(Claim  1)  or  "air  under  superatmospheric  pressure" 
'(Claims  2,  3  and  4),  while  the  specification  refers  to  "The 
'pressure  of  the  compressed  air  fed  to  the  spray  gun  27 
is  set  at  about  150  to  200  pounds  per  square  inch  ..." 
!(Ex.  1,  Col.  4,  lines  32-34,  R.  706).  This  reference  to 
j"  150-200  pounds  per  square  inch"  is  the  only  statement 
I  in  the  patent  respecting  the  pressure  employed  in  the 
independent  air  line. 

Applying   the    Graver  Tank   case   rule  of   law  to   the 
Winslow  case,  this  Court  said: 

"We  think,  however,  that  Graver  Tank  &  Mfg.  Co. 
V.  Linde  Air  Products  Co.,  336  U.S.  271,  277,  69  S. 
Ct.  535,  538,  93  L.  Ed.  672,  compels  us  to  hold  that 
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these  claims  are  invalid.  In  that  case  the  district 
court  had  held  that  certain  of  the  claims  were  too 
broad  and  comprehended  more  than  the  invention. 
The  court  of  appeals  disagreed  holding  that  the 
claims  should  be  held  to  be  limited  to  certain  items 
named  in  the  specifications  and  said  that  the  district 
court  should  have  construed  the  claims :  '  as  thus  nar- 
rowed and  limited  by  the  specifications.'  The  Supreme 
Court  said,  336  U.S.  at  page  277,  69  S.  Ct.  at  page 
538:  'The  statute  makes  provision  for  specification 
separately  from  the  claims  and  requires  that  the  lat- 
ter ''shall  particularly  point  out  and  distinctly  claim 
the  part,  improvement,  or  combination  which  he 
claims  as  his  invention  or  discovery."  R.S.  §4888,  as 
amended,  35  U.S.C.  §  33,  35  U.S.C.A.  §  33.  It  would 
accomplish  little  to  require  that  claims  be  separately 
written  if  they  are  not  to  be  separately  read.  While 
vain  repetition  is  no  more  to  be  encouraged  in  pat- 
ents than  in  other  documents,  and  claims  like  other 
statements  may  incorporate  other  matter  by  refer- 
ence, their  text  must  be  sufficient  to  "particularly 
point  out  and  distinctly  claim"  an  identifiable  inven- 
tion or  discovery.  We  have  frequently  held  that  it 
is  the  claim  which  measures  the  grant  to  the  paten- 
tee. *  *  *  While  the  cases  more  often  have  dealt  with 
efforts  to  resort  to  specifications  to  expand  claims, 
it  is  clear  that  the  latter  fail  equally  to  perform  their 
function  as  a  measure  of  the  grant  when  they  over- 
claim the  invention.  When  they  do  so  to  the  point 
of  invalidity  and  are  free  from  ambiguity  which 
might  justify  resort  to  the  specifications,  we  agree 
with  the  District  Court  that  they  are  not  to  be  saved 
because  the  latter  are  less  inclusive.' 

We  are  unable  to  note  here  any  ambiguity  in  the 
claims  in  question.    Hence,  in  this  respect,  we  find 
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ourselves  in  the  position  of  the  Court  of  Appeals  of 
the  Seventh  Circuit  in  Borg-Warner  Corp.  v.  Mall 
Tool  Co.,  217  F.  2d  850,  856.  There  the  court,  which 
had  been  reversed  in  the  Graver  Tank  &  Mfg.  Co. 
case,  supra,  noting  that  there  was  no  ambiguity  in 
the  claims  there  in  question,  said  that  'to  limit  those 
words  *  *  *  by  reference  to  the  specifications  seems 
to  us  to  go  beyond  what  we  are  permitted  to  do  under 
the  Supreme  Court's  decision  in  the  Graver  case.' 

In  Payne  Furnace  &  Supply  Co.  v.  Williams-Wal- 
lace Co.,  supra  [117  F.  2d  828],  in  suggesting  that 
'the  drawings  and  specifications  elucidate  the  claims', 
and  that  certain  limitations  were  'implicit  in  the 
spirit  of  the  invention  claimed',  we  commented  upon 
the  desirability  of  not  striking  down  'a  meritorious 
invention.'  In  view  of  the  decision  in  the  Graver 
case,  we  do  not  feel  that  we  can  do  here  what  we  did 
in  the  Payne  Furnace  case,  regardless  of  the  meri- 
torious character  of  the  Winslow  invention. 

We  hold  therefore  that  the  appellant's  claims  are 
invalid  for  failure  to  'particularly  point  out  and  dis- 
tinctly claim  the  part,  improvement,  or  combination 
which  he  claims  as  his  invention  or  discovery',  or,  as 
the  new  statute  puts  it,  it  has  failed  to  conclude  with 
claims  'particularly  pointing  out  and  distinctly  claim- 
ing the  subject  matter  which  the  applicant  regards  as 
his  invention.'  " 

We  submit  that  the  rule  of  law  expressed  by  the  Su- 
preme Court  in  the  Graver  Tank  case,  and  properly  ap- 
plied by  this  Court  in  the  Winslow  case  should  have  been 
applied  in  this  case.  If  this  had  been  done,  then  the  Read- 
ing claims  would  have  been  declared  invalid.  In  view  of 
the  Graver  Tank  and  Winslow  decisions,  this  Court,  as  a 
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matter  of  law,  committed  error  in  referring  to  the  speci- 
fications to  limit  the  Keading  claims  in  order  to  save  the 
patent.  Without  reference  to  the  specifications,  the  Kead- 
ing claims  are  guilty  of  overclaiming  Beading's  invention 
and  are  invalid.  This  Court's  decision  in  the  instant  case 
is  directly  contrary  to  the  Supreme  Court's  decision  in 
the  Graver  Tank  case  and  this  Court's  decision  in  the 
Winslow  Engineering  case.  ' 

It  is  submitted  that  this  Court  should  grant  a  rehearing 
and  should  apply  the  doctrine  of  the  Graver  Tank  and 
Winslow  cases  to  the  instant  case. 

Dated,  San  Francisco,  California, 
March  24,  1959. 

Kespectfully  submitted, 

MeLLIN,   HaNSCOM  &  HURSH, 

Jack  E.  Huesh, 

Attorneys  for  Appellant. 
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E.     D.     McALEXANDER,     Acting    District    Director, 
Immigration  and  Naturalization  Service, 
Department  of  Justice, 

Appellee. 


PETITION  FOR  REHEARING 


Appeal  from  the  United  States  District  Court 
tor  the  District  of  Oregon. 


TO  THE  HONORABLE  ALBERT  LEE  STEPHENS, 
RICHARD  H.  CHAMBERS  and  FREDERICK 
G.  HAMLEY: 

Comes  now  appellant,  Willia  Niukkanen,  and  re- 
spectfully petitions  the  above  Court  for  a  rehearing  of 
his  appeal  in  which  an  opinion  affirming  the  judgment 
of  the  District  Court  was  filed  April  6,  1959,  for  the 
following  reason  and  upon  the  following  ground : 


1.  The  Court  erred  in  affirming  the  judgment  of  the 
District  Court  in  that  it  failed  to  consider  the  question 
of  whether  the  Act  of  October  16,  1918,  40  Stat. 
1012,  as  amended  by  Section  22  of  the  Internal  Security 
Act  of  1950,  now  Section  1251  (a)  (6)  (c),  Title  8, 
United  States  Code,  is  unconstitutional  as  a  bill  of 
attainder. 

2.  The  Court  erred  in  finding  that  the  instant  case 
does  not  fall  within  the  rule  of  Rowoldt  v.  Perietto, 
355  U.S.  115. 

ARGUMENT 

1.  Section  22  of  the  Internal  Security  Act  of  1950 
is  an  unconstitutional  bill  of  attainder. 

In  the  Court's  opinion  (p.  4)  it  is  said: 

"The  contention  that  the  Act  under  which  the 
deportation  order  was  entered  is  unconstitutional 
as  applied  to  Mackie  is  identical  with  a  similar 
contention  made  on  the  previous  appeal.  It  was 
there  disposed  of  adversely  to  Mackie  and  will  not 
be   re-examined   at  this   time." 

It  is  true  that  in  the  previous  appeal  the  constitution- 
ality of  the  Act  was  questioned  but  the  record  is  clear 
that  the  Court  refused  to  consider  this  question  on  the 
ground  that  the  issues  had  been  foreclosed  by  Galvan 
V.  Press,  347  U.S.  522,  and  Harisiades  v.  Shaughnessy, 
342  U.S.  580. 

In  fact,  as  the  Petition  for  Rehearing  in  the  previous 
appeal  indicates,  the  Court  upon  oral  argument  gave 
notice  to  counsel  that  it  would  not  consider  any  con- 
stitutional  arguments. 


Nowhere  in  the  decision  of  the  Court  on  the  previous 
appeal  was  there  any  discussion  of  the  constitutional 
issues.  It  is  fair  to  say  therefore  that  while  the  con- 
stitutional issues  were  raised  in  the  previous  appeal,  they 
were  never  actually  passed  upon  the  Court  or  decided 
by  it. 

We  are  aware  that  Galvan  and  Harisiades  purport 
to  overrule  the  constitutional  objections  of  appellant 
except  insofar  as  they  relate  to  the  issue  of  whether 
the  Act  is  a  bill  of  attainder. 

The  question  of  whether  the  Act  is  a  bill  of  attainder 
was  never  discussed  or  decided  in  Galvan  or  Harisiades, 
or  in  any  case  in  the  Supreme  Court  since. 

We  believe  that  the  constitutional  issues  as  they 
apply  to  a  deportation  order  affecting  a  man  who  has 
lived  virtually  all  of  his  life  in  this  country,  since  the  age 
of  nine  months,  and  who  speaks  no  Finnish,  but  only 
English,  should  be  carefully  considered  by  the  Court  at 
some  point  in  his  litigation.  Up  to  now,  no  Court  has 
in  fact  directly  ruled  on  this  constitutional  point. 

In  the  recent  case  of  United  States  v.  Lovett,  328 

U.S.  303,  the  Supreme  Court  clarified  its  definition  of  a 

bill  of  attainder.   It  said: 

"They  (Cummings  and  Garland  cases)  stand 
for  the  proposition  that  the  legislative  acts,  no 
matter  what  their  form,  that  apply  either  to  named 
individuals  or  to  easily  ascertainable  members  of  a 
group  in  such  a  way  as  to  inflict  punishment  on 
them  without  judicial  trial  are  bills  of  attainder 
prohibited  by  the  constitution."  (327  U.S.  at  305.) 


Section  1251  (a)  (6)  (c)  possesses  all  of  the  attri- 
butes of  a  bill  of  attainder.  It  outlaws  by  legislative  fiat 
the  individuals  of  a  named  and  ascertainable  group  and 
inflicts   punishment   upon   them   without   judicial   trial. 

It  is  clear  that  the  constitutional  injunction  against 
bills  of  attainder  applies  alike  to  aliens  and  citizens.  The 
Supreme  Court  has  repeatedly  declared  that  an  alien 
lawfully  here  is  entitled  to  the  same  constitutional  safe- 
guards to  protect  his  life,  liberty,  and  property  as  a 
citizen.  Lem  Moon  Sing  v.  U.S.,  158  U.S.  538,  547; 
Wong  Wing  v.  U.S.,  163  U.S.  228,  238;  Yick  Wo  v, 
Hopkins,  118  U.S.  356,  369. 

There  is  no  merit  in  the  contention  that  the  Act 
is  constitutional  because  deportation  does  not  constitute 
criminal  punishment.  The  fact  that  deportation  inflicts 
literal  punishment  has  been  affirmed  by  the  courts  re- 
peatedly. Bridges  v.  Wixon,  326  U.S.  135,  154;  U.S. 
Ex  Rel  Klonis  v.  Davis,  13  F.  2d  630  (CA  2,  1926); 
Ng  Fung  Ho  V.  White,  259  U.S.  276,  284.  The  cases 
also  hold  that  legislation  imposing  no  criminal  punish- 
ment whatsoever  can  be  unconstitutional  as  a  bill  of 
attainder  solely  because  it  deprives  individuals  of  various 
rights,  privileges  and  salaries.  U.S.  v.  Lovett,  328  U.S. 
303;  Ex  Parte  Garland,  4  Wall.  333,  337;  Pierce  v. 
Carskadon,  83  U.S.  234;  Cummings  v.  Missouri,  4  Wall 
277. 

The  fact  that  there  have  been  few  cases  in  the 
United  States'  judicial  history  declaring  legislative  acts 
unconstitutional  for  being  bills  of  attainder  demonstrate 
that  the  doctrine  has  had  deep  and  widespread  accep- 
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tance    by    legislative    and    executive    branches    of    our 
government. 

We  submit  that  the  legislation  which  we  here  chal- 
lenge falls  squarely  within  the  time  honored  principle 
condemning  bills  of  attainder.  We  urge  this  Court  to 
reconsider  this  case  and  uphold  this  bulwark  of  human 
freedom  by  declaring  this  portion  of  the  Act  unconsti- 
tutional. 

2.  Without  repeating  his  argument,  appellant  reaffirms 
his  position  that  the  evidence  in  his  case  does  not  justify 
deportation  under  Rowoldt  v.  Pertetto,  supra. 

CONCLUSION 

For  the  foregoing  reasons  we  respectfully  urge  the 
Court  to  grant  a  rehearing  of  this  case.  We  also  suggest 
to  the  Court  the  possibility  that  such  a  rehearing  be 
held  en  banc  on  account  of  the  serious  constitutional 
question   raised   by  it. 

Respectfully  submitted, 

Nels  Peterson  and 
Gerald  H.  Robinson, 
Counsel  for  Appellant. 
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No.  15,994 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Charles  Crowther  and 

Ivy  L.  Crowther, 

Appellants, 

vs. 

Commissio:ni:r  of  Internal  Revenue, 

Respondent. 


APPELLANTS'  REPLY  BRIEF. 


I. 

RESPONDENT  IS  IN  ERROR  IN  CONTENDING  THAT 
APPELLANT'S  JOB  SITES  ARE  NOT  TEMPORARY. 

Respondent  concedes  that  a  taxpayer  who  travels 
between  his  residence  and  a  temporary  job  site  out- 
side the  city,  or  equivalent  general  area  in  which  said 
residence  is  located,  may  deduct  the  cost  of  such 
travel,  and  in  that  regard  respondent  states  at  page 
10  of  his  brief: 

"Similarly,  while  an  exception  to  the  general  rule 
has  been  recognized  in  certain  cases  where  a  tax- 
payer travels  between  his  residence  and  a  tem- 
porary job  site,  the  exception  has  no  application 
here.  The  taxpayer  in  this  case  was  not  working 
at  temporary  job  sites,  but  was  engaged  in  log- 


ging  activities  at  his  usual  post  of  duty  or  place 
of  employment. " 

The  respondent,  at  pages  19-20  of  his  brief,  cites 
with  approval  a  decision  of  the  Tax  Court  which 
stated  that  it 

"recognized  an  exception  to  the  general  rule  that 
a  taxpayer's  principal  post  of  duty  is  his  tax 
^home'  which  is  to  the  effect  that  when  that  post 
of  duty  is  temporary  his  family  residence  may  be 
his  tax  'home'  and  travel  expenses  to  and  from  his 
temporary  post  may  be  deductible." 

Thus,  respondent  admits  appellant's  residence 
would  be  his  tax  home  and  that  his  transportation  ex- 
penses between  his  residence  and  job  sites  would  be 
deductible  if  the  job  sites  were  temporary,  but  con- 
tends that  appellant's  job  sites  were  not  temporary 
and  therefore  urges  this  Court  to  deny  appellant's 
appeal  on  that  ground.  Let  us  examine  the  authorities 
presented  by  appellants  and  respondent  relative  to  the 
issue  of  temporary  employment  versus  indefinite  em- 
plojrment. 

In  appellants'  opening  brief  (Table  of  Authorities 
Cited,  p.  ii),  we  cited  Schiirer  v.  Commissioner,  3  T.C. 
544,  Leach  v.  Commissioner,  12  T.C.  20,  Frazier  v. 
Commissioner,  12  T.C.M.  1129,  Denning  v.  Commis- 
sioner, 14  T.C.M.  838,  and  Stegner  v.  Commissioner, 
14  T.C.M.  1081,  and  now  cite  Kuris  v.  Commissioyier, 
Par.  56,163  P-H  Memo.  T.C,  and  Selhy  v.  Commis- 
sioner, 14  T.C.M.  17,  on  the  issue  of  temporary  em-^ 
ployment. 


In  Schurer,  supra,  a  plumber  took  a  job  to  assist  in 
the  construction  of  an  ammonia  plant,  and  his  job 
lasted  thirty-three  weeks.  The  job  was  held  to  be  tem- 
porary. 

In  Leach,  supra,  a  construction  worker  was  em- 
ployed to  work  at  various  job  sites  for  short  periods 
ranging  from  a  few  weeks  to  several  months,  and  the 
job  sites  were  held  to  be  temporary. 

In  Frazier,  supra,  an  oil  pipe  paint  machine  oper- 
ator was  employed  by  one  company  at  two  different 
job  sites,  one  assignment  lasting  eight  weeks  and  the 
other  twenty-three  weeks,  and  both  sites  were  held  to 
be  temporary. 

In  Denning,  supra,  a  steamfitter  was  employed  by 
one  company  for  three  months  at  one  site  and  five 
months  at  another  site,  and  was  employed  by  another 
company  for  two  months  at  a  third  site,  and  his  job 
sites  were  held  to  be  temporary. 

In  Stegner,  supra,  a  plumber's  job  sites  were  all 
held  to  be  temporary  although  one  assignment  lasted 
for  fifty-five  weeks,  the  Court  saying  at  page  1082 : 
' '  The  w^ork  at  New  Brunswick  lasted  some  longer, 
but  the  employment  there  was  clearly  of  a  tem- 
porary nature. ' ' 

In  Kuris,  supra,  a  plumber's  assignment  was  held 
to  be  temporary  although  it  lasted  one  year. 

In  Selhy,  supra,  an  accountant  was  employed  to  in- 
stall and  supervise  an  accounting  system  for  a  con- 
struction company,  and  his  employment  for  the  seven 
months  required  to  perform  the  work  was  held  to  be 
temporary. 
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In  each  of  the  above  cited  cases  the  taxpayer  sought 
to  deduct  traveling  expenses,  and  the  Commissioner 
unsuccessfully  resisted  the  deduction  on  th€  ground 
the  employment  was  of  indefinite  duration. 

Certain  principles  can  be  drawn  from  these  de- 
cisions, as  follows: 

1.  The  taxpayer  followed  a  trade  or  profession  in 
which  assignments  of  short  duration  were  common ; 

2.  The  taxpayer  was  not  regularly  engaged  at  any 
single  location; 

3.  The  taxpayer  accepted  employment  or  job  as- 
signments for  various  periods,  none  of  which  periods, 
in  general,  exceeded  one  year  ;^ 

4.  The  employment  at  the  job  site  terminated  be- 
cause there  was  no  further  work  available  at  the  site 
for  the  taxpayer,  and  not  because  he  quit  or  was  dis- 
missed for  improperly  performing  his  duties. 

Let  us  apply  these  principles  to  the  facts  of  this 
appeal. 

Appellant  testified  that  falling  and  bucking  is  a  tem- 
porary and  seasonal  job;  that  men  engaged  in  the  bus- 
iness often  must  take  three,  four,  or  five  jobs  in  a 
single  year  (R.  140).  The  faller  and  bucker  is  assigned 
a  layout  to  cut,  and  when  it  is  cut  over,  he  must  move 


^In  the  Commissioner's  Letter  Ruling  of  May  4,   1956    (Par. 

76,519 — 1956    Prentice-Hall    Federal    Taxes),    the    Commissioner 

stated : 

"While  the  Service  has  not  attempted  to  prescribe  any  spe- 
cific period  as  representing  a  temporary  period,  employment 
of  anticipated  or  actual  duration  of  a  year  or  more  at  a 
particular  location  would  strongly  tend  to  indicate  'indefinite' 
emplo>Tnent  there." 


to  another  layout  (R.  163).  During  1951,  appellant 
had  one  employer  for  eleven  months,  but  was  assigned 
three  different  job  sites  (R.  164).  His  1951  job  ter- 
minated because  of  the  annual  suspension  of  logging 
operations  and  not  because  he  quit  or  was  dismissed 
for  unsatisfactory  performance  (R.  164).  Appel- 
lant's first  1954  employment  lasted  only  seven  months 
and  involved  two  job  sites  (R.  166).  The  employment 
terminated  because  the  employer  completed  its  log- 
ging contract  (Par.  165-166).  His  second  1954  em- 
ployment lasted  five  months  and  involved  two  job 
sites  (R.  166).  The  entire  crew  was  released  at  the 
end  of  the  year,  which  again  was  the  time  for  the 
annual  suspension  of  logging  operations  (R.  78;  R. 
164). 

Respondent  informs  this  Court  that  appellant's  job 
sites  are  not  temporary  and  then  cites  decisions  which 
respondent  contends  present  principles  and  facts  sim- 
ilar to  the  appellant's  case.  Let  us  consider  respond- 
ent's authorities. 

Respondent  relies  mainly  upon  Commissioner  v. 
Flowers,  326  U.S.  465,  and  Peiirifoy  v.  Commissioner, 
358  U.S.  59.  In  Flotvers,  supra,  there  was  no  issue 
presented  as  to  temporary  or  indefinite  emplo3mient, 
and  the  Supreme  Court  held  that  a  distant  commute 
expense  is  not  deductible  w^here  occasioned  by  the 
personal  convenience  of  the  taxpayer.  In  Peurifoy, 
supra,  the  Supreme  Court  sustained  the  decision  of 
the  Court  of  Appeals  that  the  employment  was  not 
temporary.  The  Court  of  Appeals  opinion,  254  F. 
(2d)  483,  provided  at  page  487  thereof: 
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:•  ''It  is  clear  that  two  of  them  left  that  employment 
for  iDersonal  reasons  when  work  was  still  avail- 
able, while  the  third  left  after  201/0  months  for  an 
undisclosed  reason.  For  aught  that  appears,  work 
might  have  been  available  there  for  all  three  for 
much  longer  than  20%  months." 

Thus  Peurifoij  establishes  that  if  an  employee  quits  a 
permanent  or  indefinite  job  within  a  relatively  short 
period,  the  fact  of  quitting  does  not  convert  the  job 
into  a  temporary  job  for  federal  income  tax  purposes. 
The  facts  of  this  decision  are  not  in  point  in  this  ap- 
peal. 

Respondent  also  cited,  to  support  its  contention 
that  appellant's  job  sites  were  not  temporary,  Ford 
V.  Commissioner,  Par.  54,314  P-H  T.C.  Memo.  Dec, 
in  which  a  plmnber's  three-year  job  assignment  was 
held  not  to  be  temporary;  AlheH  v.  Commissioner,  13 
T.C.  129,  in  which  a  taxpayer's  wartime  employment 
and  assignment  by  the  War  Department  lasted  two 
years  and  three  months  and  was  held  not  to  be  tem- 
porary: and  Claunch  v.  Commissioner,  29  T.C.  1047, 
in  which  a  taxpayer  was  employed  to  install  three 
large  boilers  and  the  assignment  lasted  two  years  and 
was  held  not  to  be  temporary.-    These  decisions,  in- 


-It  should  be  noted  that  Claimch  was  employed  on  two  other 
jobs,  performing  the  same  tvpe  of  work,  before  securing  the  two- 
year  assignment,  which  two  jobs  lasted  three  weeks  and  three 
months  respectively,  and  the  Commissioner  agreed  these  were 
temporary-  jobs.  Obviously  it  was  the  length  of  the  assignment 
that  was  the  decisive  factor. 

It  should  be  further  noted  that  despite  the  two-year  duration  1 
of  the  assignment  in  issue,  five  members  of  the  Tax  Court  dis-  I 
sented.  urging  the  assignment  was  temporan-  and.  in  any  case,  the 
exigencies  of  the  business  necessitated  the  travel  expense. 


vohdng  employment  of  indefinite  duration  which  lasts 
for  two  or  three  years,  are  not  in  point. 

We  submit  that  the  facts  before  this  Court  present 
an  overwhelming  demonstration  of  temporary  job  as- 
signments and  temporary  employment. 


II. 

RESPONDENT  IS  IN  ERROR  IN  CONTENDING  THAT  APPEL- 
LANT'S AUTOMOBILE  EXPENSES  IN  ISSUE  ARE  NOT 
DEDUCTIBLE. 

In  the  event  this  Court  determines  that  appellant's 
job  sites  are  temporary,  as  we  respectfully  believe  it 
must,  then  the  Court  must  conclude  that  appellant's 
transportation  costs  between  his  home  and  layouts  are 
deductible  under  the  facts  of  this  appeal  and  the  ap- 
plicable law.  We  submit,  however,  that  regardless  of 
whether  or  not  the  job  sites  are  temporary,  appellant 
would  still  be  entitled  to  deduct  the  transportation 
costs  in  issue.  In  appellants'  opening  brief  (pp.  16- 
18)  we  cited  Emmert  v.  United  States  and  Jasper  v. 
United  States  (1955),  146  F.  Supp.  322,  for  the  legal 
principle  that  a  taxpayer  could  deduct  the  transpor- 
tation costs  between  his  residence  and  his  place  of 
business  where  two  factors  were  present: 

1.  The  taxpayer  traveled  a  sufficient  distance  each 
day  so  as  to  be  away  from  home,  that  is,  outside  the 
general  area  in  which  his  ''tax  home"  was  located. 
(A  distance  of  thirty  miles  was  involved  in  the  Em- 
mert decision.) 
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2.  Business  necessity,  and  not  personal  con- 
venience, necessity  or  desire,  require  that  the  daily 
travel  expense  be  incurred. 

Emmert  was  serving  a  six-year  term  as  a  judge  of 
the  Supreme  Court  of  Indiana  and  thus  did  not  have 
a  temporary  position,  as  ''temporary"  is  defined  by 
the  tax  decisions.  The  respondent  admits  the  validity 
of  the  decision,  which  permitted  Emmert  to  deduct 
his  daily  transportation  costs,  but  urges  that  this  de- 
cision is  not  applicable  to  the  instant  appeal  because 
the  travel  was  caused  by  the  state  law  that  the  tax- 
payer live  in  one  place  and  work  in  another  place.  We 
reassert  our  position  that  it  was  the  fact  that  busi- 
ness necessity,  and  not  personal  convenience,  desire  or 
necessity,  required  the  travel,  that  is  the  basis  for  the 
decision.  The  contention  of  respondent  that  the  de- 
cision turns  on  the  cause  of  the  necessity,  to  wit,  a 
state  law,  rather  than  the  necessity  itself,  is  not  log- 
ical. Emmert,  as  did  the  other  Supreme  Court  jus- 
tices in  his  state,  incurred  daily  traveling  expenses 
because  a  condition  existed  whereby  they  could  not 
live  within  reasonable  proximity  of  their  work.  Em- 
mert was  allowed  to  deduct  his  daily  traveling  ex- 
penses. Crowther,  as  did  the  other  buckers  and  f  allers, 
incurred  daily  traveling  expenses  because  a  condition 
existed  (that  condition  being  the  nature  of  their 
work)  whereby  they  could  not  live  within  reasonable 
proximity  of  their  work.  Crowther,  as  well  as  Em- 
mert, is  entitled  to  deduct  his  daily  transportation  ex- 
penses. The  faller  and  bucker  and  the  judge  did  not 
incur  daily  transportation  expenses  because  of  per- 


sonal  choice,  convenience,  or  necessity,  but  because 
the  nature  of  their  respective  trade  and  profession 
required  such  expenses. 

Respondent  urges  further  that  ahnost  everyone  finds 
it  impossible  to  live  close  to  their  work,  so  that  appel-; 
lant's  problem  is  not  different  from  that  of  other  tax- 
payers. Actually,  every  taxpayer  can  live  in  the  city 
in  which  he  works  or  can  live  and  work  within  a 
reasonably  confined  area  equivalent  to  a  city.  This 
is  the  basis  of  the  general  rule  that  the  cost  of  going 
to  and  from  work  is  not  deductible  (Appellants' 
Opening  Brief,  pp.  21-22).  The  fact  that  a  taxpayer 
chooses  to  live  in  the  suburbs,  or  in  a  different  city 
from  that  in  which  he  works,  is  no  basis  for  a  tax 
deduction  for  travel  between  his  residence  and  his 
place  of  business. 

Appellant  was  required  each  day  to  travel  the  dis- 
tance herein  involved  because  of  the  nature  of  his 
business.  Respondent  contends  this  was  a  personal 
necessity  and  not  a  business  necessity  and  states  that 
personal  necessity  does  not  control  allowance  of 
business  deductions,  citing  Commissioner  v.  Moran, 
236  F.  (2d)  595  (C.A.  8th),  Commissioner  v.  Book, 
234  F.  (2d)  704  (C.A.  4th),  and  United  States  v. 
Woodall,  255  F.  (2d)  370  (C.A.  10th).  Respondent  is 
correct  that  business  necessity  and  not  personal  neces- 
sity controls,  but  this  appeal  presents  a  case  of  busi- 
ness necessity.  He  cites  Commissioner  v.  Moran,  supra, 
and  Commissioner  v.  Doak,  supra,  which  both  in- 
volved appeals  wherein  a  husband  and  wife  claimed 
food  and  lodging  costs  they  personally  incurred  at 
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the  hotel  they  owned  and  managed.  As  the  Court  of 
Appeals  stated  at  page  708  in  the  Doak  decision:  ^ 
'^The  expenses  incurred  by  these  taxpayers  are 
expenses  which  everyone  must  incur  to  live,  re- 
gardless of  business  requirements,  and  are,  we 
think,  personal  and  thus  not  deductible." 

In  United  States  v.  Woodall,  supra,  the  taxpayer 
incurred  expenses  in  moving  himself  and  his  family 
from  Dallas,  Texas,  to  Albuquerque,  New  Mexico, 
where  he  had  accepted  employment,  and  was  denied 
the  right  to  deduct  said  expenses.  Such  an  expense  is 
clearly  not  a  business  expense,  but  is  similar  to  an 
expense  in  obtaining  employment,  which  is  not  in- 
volved in  this  appeal.  Thus,  respondent's  cited  au- 
thorities are  irrelevant.  Lodging  and  food  costs  are 
not  generally  deductible  because  they  represent  ex- 
penses incurred  in  order  to  live  and  are  therefore 
personal  necessity  expenses  and  not  business  expenses. 
Personal  necessity  exists  when  it  is  incurred  by  all 
people  generally,  regardless  of  occupation.  {Smith  v. 
Commissioner,  40  B.T.A.  1038,  affirmed  113  F.  (2d) 
114  (C.A.  2d).  Travel  expenses  are  business  neces- 
sities and  are  deductible  when  required  by  the  nature 
of  the  business,  and  travel  expenses  include  trans- 
portation expenses,  lodging,  food  and  incidental  ex- 
penses.^    Appellant's   automobile   expenses,   here   in 

^Ermnert  v.  United  States  and  Jasper  v.  United  States,  supra; 
Frazier  v.  Commissioner,  supra; 
Leach  V.  Commissioner,  supra; 
Denning  v.  Commissioner,  supra; 
Schurer  v.  Commissioner,  supra; 
Stegner  v.  Commissioner,  supra ; 
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issue,  were  incurred  by  all  the  members  of  his  trade 
in  Mendocino  County  and  were  caused  by  the  nature 
of  his  trade,  and  are  therefore  deductible  business 
expenses. 


III. 


THE  RULE  OF  HELVERING  v.  TAYLOR  IS  APPLICABLE  TO  THIS 
APPEAL,  AND  RESPONDENT'S  NOTICE  OF  DEFICIENCY 
FOR  1951  WAS  THEREFORE  UNLAWFUL. 

In  appellants'  opening  brief,  we  cited  Helvering  v. 
Taylor,  293  U.S.  507,  55  S.  Ct.  287,  for  the  rule  enun- 
ciated by  the  Supreme  Court,  set  forth  at  p.  290,  as 
follows : 

''We  find  nothing  in  the  statutes,  the  rules  of  the 
board  or  our  decisions  that  gives  any  support  to 
the  idea  that  the  Commissioner's  determination 
shown  to  be  without  rational  foundation  and  ex- 
cessive will  be  enforced  unless  the  taxpayer 
proves  he  owes  nothing  or  if  liable  at  all,  shows 
the  correct  amount." 

We  informed  this  Court  in  our  brief  (p.  33)  that 
the  Helvering  v.  Taylor  decision  was  generally  applied 
in  cases  involving  arbitrary  determinations  of  gross 
income,  but  we  submitted  to  this  Court,  and  now  re- 
submit to  this  Court,  our  contention  that  an  arbitrary 
determination  of  deductions  or  of  gross  income  results 
in  an  arbitrary  taxable  income  and  the  rationale  of 
the  Supreme  Court  decision  must  apply  to  deductions 


Kuris  V.  Commissioner,  supra; 
Selhy  V.  Commissioner,  supra ; 
Revenue  Ruling  190,  1953-2  C.B.  303. 
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denied  in  an  arbitrary  or  irrational  basis  as  well  as 
gross  income  determined  in  such  a  manner. 

Respondent  denies  the  applicability  of  Helvering 
V.  Taylor,  supra,  to  this  appeal  and  cites  Zeddies  v.  i 
Commissioner,  3  A.F.T.R.  (2d)  724  (1959)  (7th  C.A.) 
to  support  his  position.  In  that  decision  the  Internal 
Revenue  Service  conducted  an  audit  of  the  taxpayer's 
affairs  and  arrived  at  a  proposed  deficiency.  The  tax- 
payer, before  the  Tax  Court,  established  that  certain 
determinations  made  by  the  Commissioner  were  ex- 
cessive, and  the  Tax  Court  reduced  the  excessive  de- 
termination based  upon  the  evidence.  The  taxpayer 
contended  that  he  was  entitled  to  have  the  entire  de- 
ficiency eliminated  under  the  Helvering  v.  Taylor 
rule,  but  the  Court  rejected  this  contention  and  said 
at  p.  728 : 

''We  reject  taxpayer's  contention  that  he  has 
established  that  the  Commissioner's  determina- 
tion of  deficiencies  in  his  taxes  were  arbitrary  and 
excessive  or  based  on  a  formula  Avhich  could  not 
produce  the  correct  amount  of  the  tax  due  so  as 
to  bring  this  case  within  the  rule  laid  down  in 
Helvering  v.  Taylor,  293  U.S.  507." 

In  the  Zeddies  appeal,  the  taxpayer  had  obviously 
not  established  an  arbitrary  and  excessive  determi- 
nation, but  only  an  excessive  determination.  The  Tax 
Court  will  often  reduce  the  Commissioner's  determina- 
tions, and  this  fact  alone  cannot  possibly  invalidate 
the  entire  determination. 

In  the  instant  case,  the  proposed  1951  deficiency 
was  admittedly  excessive,  and  in  our  opening  brief 
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(pp.  33-35)  we  cited  all  the  factors  demonstrating  ar- 
bitrary action  and  assessment.  We  submit  that  we 
have  established  the  assessment  therefore  as  both  arbi- 
trary and  excessive  and  therefore  void. 

Respondent  urges  that  all  the  harm  done  by  his 
arbitrary  action  was  overcome  by  the  fact  that  the 
"Tax  Court  placed  no  reliance  on  the  presumptive 
correctness  of  the  Commissioner's  determination,  but 
redetermined  from  the  facts  presented  to  it  the 
amount  of  income  tax  owed  by  this  taxpayer."  How- 
ever, this  is  the  Tax  Court's  duty  in  every  tax  case* 
and  therefore  is  no  ground  in  this  appeal  for  ignoring 
the  law  established  by  the  Helvering  v.  Taylor  de- 
cision. 

The  respondent's  brief  cites  decisions  establishing 
that  the  Commissioner's  motives,  policies  and  pro- 
cedures are  outside  the  Tax  Court's  jurisdiction,  and 
this  is  a  correct  general  statement  of  law.  However, 
in  exercising  its  jurisdiction  to  redetermine  deficien- 
cies, the  Supreme  Court  has  determined  that  the  Tax 
Court  cannot  sustain  a  deficiency  determination  which 
is  both  arbitrary  and  excessive.  In  this  case,  the  Tax 
Court  has  erred  by  sustaining  such  an  arbitrary  and 
excessive  determination. 


•* After  evidence  is  introduced  by  the  taxpayer,  the  Commis- 
sioner's determination  ceases  to  exist  and  the  issue  depends  wholly 
upon  the  evidence. 

San  Joaquin  BHck  Co.  v.  Commissioner  of  Internal  Revenue 

(1942),  130  F.  (2d)  220,  9th  C.A.; 
Hemphill   Schools  v.    Commissioner   of  Internal   Revenue 

(1943),  137  F.  (2d)  961,  9th  C.A. ; 
Lawrence   v.    Commissioner   of  Internal  Revenue    (1944), 
143  F.  (2d)  456. 
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CONCLUSION. 

We  respectfully  urge  this  Honorable  Court  that 
appellants  are  entitled  to  the  modifications  of  the  de- 
cisions of  the  Tax  Court  of  the  United  States  for 
1951  and  1954,  prayed  for  in  the  conclusion  to  ap- 
pellants' opening  brief  (p.  36). 

Dated,  San  Francisco,  California, 
May  11,  1959. 

Respectfully  submitted, 
Leoj^  Schiller, 
Morris  M.  Grupp, 
Attorneys  for  Appellants. 
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No.  15994 


Charles  Crowther  and  Ivy  L.  Crowther, 

PETITIONERS 
V. 

Commissioner  of  Internal  Revenue,  respondent 


On  Petition  for  Review  of  the  Decisions  of  the 
Tax  Court  of  the  United  States 


BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 

The  findings  of  fact  and  opinion  of  the  Tax  Court 
(R.  161-175)  are  officially  reported  at  28  T.C.  1293. 

JURISDICTION 

This  petition  for  review  (R.  178-181)  involves 
federal  income  taxes  for  the  taxable  years  1951  and 
1954.  On  March  8,  1955,  the  Commissioner  of  In- 
ternal Revenue  mailed  to  the  taxpayer '  notice  of  a 


1  The  term  taxpayer  when  used  herein  refers  to  Charles 
E.  Crowther.  His  wife,  Ivy  L.  Crowther,  is  a  party  only 
because  joint  returns  were  filed. 

(1) 


deficiency  for  the  taxable  year  1951  in  the  total 
amount  of  $324.76.  (R.  8-11.)  On  January  12, 
1956,  the  Commissioner  mailed  to  the  taxpayer  no- 
tice of  a  deficiency  for  the  taxable  year  1954  in  the 
total  amount  of  $191.40.  (R.  23-26.)  Within  ninety 
days  thereafter  and  on  May  11,  1955  and  April  10, 
1956,  respectively,  the  taxpayer  filed  petitions  with 
the  Tax  Court  for  a  redetermination  of  these  de- 
ficiencies under  the  provisions  of  Section  272  of  the 
Internal  Revenue  Code  of  1939  and  Section  6213  of 
the  Internal  Revenue  Code  of  1954.  (R.  1-6,  13-22.) 
The  decisions  of  the  Tax  Court  were  entered  No- 
vember 29,  1957.  (R.  176,  177.)  The  case  is 
brought  to  this  Court  by  a  petition  for  review  filed 
February  24,  1958.  (R.  178-181.)  Jurisdiction  is 
conferred  on  this  Court  by  Section  7482  of  the  In- 
ternal Revenue  Code  of  1954. 

QUESTIONS  PRESENTED 

During  the  years  in  question  the  taxpayer  used 
two  personally  owned  automobiles  and  a  jeep  to  make 
daily  trips  from  his  residence  to  job  sites  where  he 
was  employed  in  falling  timber  and  sawing  it  into 
logs.  The  Tax  Court  found  that  the  taxpayer  used 
the  automobiles  and  the  jeep  for  the  dual  purpose 
of  commuting  to  the  job  site  and  for  transporting 
tools  used  in  his  trade  or  business,  and,  accordingly, 
allowed  as  a  trade  or  business  expense  deduction  only 
those  operating  expenses  attributable  to  transport- 
ing the  tools.     The  questions  presented  are: 

1.  Whether  the  taxpayer  was  entitled  to  a  deduc- 
tion for  that  portion  of  the  operating  expenses  at- 
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tributable  to  using  his  vehicles  to  commute  between 
his  residence  and  his  job  site  under  the  provisions 
of  Sections  23(a)  and  24(a)  of  the  Internal  Revenue 
Code  of  1939  and  Sections  162(a)  and  262  of  the 
Internal  Revenue  Code  of  1954. 

2.  Whether  the  Tax  Court  had  jurisdiction  to  con- 
sider alleged  administrative  and  procedural  irregu- 
larities which  purportedly  occurred  before  the  is- 
suance of  the  statutory  notice  of  deficiency. 

STATUTES  AND  REGULATIONS  INVOLVED 

The  pertinent  provisions  of  the  statutes  and  Reg- 
ulations involved  are  set  forth  in  the  Appendix, 
infra. 

STATEMENT 

The  facts  as  disclosed  by  the  evidence  and  found 
by  the  Tax  Court  (R.  163-171)  are  summarized  be- 
low: 

The  taxpayers,  Charles  E.  Crowther  and  Ivy  L. 
Crowther,  husband  and  wife,  are  residents  of  Fort 
Bragg,  California,  and  filed  timely  income  tax  re- 
turns for  the  calendar  years  1951  and  1954.  Dur- 
ing these  years,  Charles  E.  Crowther  was  employed 
as  a  "faller"  which  occupation  consisted  of  ''falling" 
trees  and  "bucking"  or  sawing  them  into  marketable 
logs  at  a  stated  amount  per  thousand  board  feet  of 
logs.  The  taxpayer's  employer  would  designate  a 
certain  boundary  of  timberland  or  ''layout"  upon 
which  the  taxpayer  was  to  work.  When  one  layout 
was  cut  over,  another  site  would  be  designated,  and 
so  on  until  the  employer's  logging  operations  were 


completed  or  suspended.  The  taxpayer  was  not  re- 
quired to  work  any  specified  number  of  days  per 
week,  nor  was  he  required  to  report  at  any  particu- 
lar hour  on  days  when  he  did  work.  During  the 
years  involved  the  taxpayer's  average  gross  income 
was  approximately  forty  dollars  for  each  day  he 
worked.     (R.  163.) 

The  taxpayer  provided  certain  equipment  used  in 
his  employment  consisting  of  one  chain  saw,  an 
extra  bar  and  an  extra  chain  for  the  saw,  a  gaso- 
line can,  springboards,  gun  sticks,  axes,  sledge  ham- 
mers, from  4  to  14  wedges,  and  minor  tools  and 
spare  parts  for  on-the-job  repairs.  He  also  provided 
lubricating  oil  for  the  chain  saw  and  a  safety  hat 
and  caulk  boots  for  personal  wear.     (R.  164.) 

At  the  end  of  a  day's  work  the  taxpayer  took  home 
his  gasoline  can  and  any  tools  or  parts  of  tools  that 
were  broken  and  in  need  of  repair  or  sharpening. 
Spare  tools  such  as  a  spare  sledge  hammer  and  a 
spare  axe  and  spare  wedges  ordinarily  would  not 
be  removed  from  the  taxpayer's  automobile  and 
would  be  transported  back  and  forth  daily.  The 
chain  saw  and  other  equipment  would  be  left  over- 
night at  the  layout.     (R.  164.) 

Beginning  about  the  middle  of  January  1951  and 
continuing  until  its  annual  suspension  of  logging  op- 
erations shortly  before  Christmas  of  that  year,  the 
taxpayer  was  employed  by  Rockport  Redwood  Mills 
which  has  its  offices  in  Rockport,  California.  Rock- 
port  is  on  the  Pacific  coast  about  twenty-nine  miles 
north  of  the  taxpayer's  residence  in  Fort  Bragg. 
During  1951  the  taxpayer  was  assigned  to  work  at 


three  layouts  between  thirteen  and  fifteen  miles  from 
Rockport.  To  reach  these  layouts  the  taxpayer  trav- 
eled over  a  paved  highway  to  Rockport  and  then  over 
one  of  two  alternative  routes  which  necessitated 
some  travel  over  unimproved  private  logging  roads. 
Rockport  Redwood  Mills  furnished  the  taxpayer  gas- 
oline for  his  chain  saw  but  did  not  furnish  trans- 
portation to  the  layouts.  There  was  no  public  trans- 
portation available  between  the  taxpayer's  home  and 
these  layouts.     (R.  164-165.) 

In  1954  the  taxpayer  worked  as  a  faller  and  bucker 
for  two  different  companies.  He  worked  for  the 
H.  A.  Christie  Company,  Inc.,  of  Ukiah,  California, 
during  the  first  part  of  1954  and  until  July  or  Au- 
gust of  that  year  when  it  completed  its  logging  op- 
erations under  the  contract  under  which  it  had  been 
operating.  During  this  period  the  taxpayer  was  as- 
signed work  at  two  different  layouts  which  were 
about  four  miles  apart.  To  reach  these  layouts  the 
taxpayer  traveled  about  thirty  miles  south  of  Fort 
Bragg,  about  half  this  distance  over  a  private  log- 
ging road.  The  Christie  Company  did  not  provide 
transportation  for  its  workers,  nor  was  public  trans- 
portation available.     (R.  165-166.) 

Within  two  or  three  days  after  the  termination  of 
his  employment  with  the  Christie  Company,  the  tax- 
payer began  working  for  Hildebrands,  Inc.,  of 
Ukiah,  California,  where  he  continued  to  work  for 
the  remainder  of  1954.  During  the  first  six  weeks 
of  this  job  the  taxpayer  worked  at  a  layout  which 
he  reached  by  traveling  over  thirty-five  miles  of 
paved  road  and  nine  miles  of  logging  road.    For  the 


rest  of  the  year  he  worked  on  another  layout  which 
he  reached  by  driving  over  thirty-five  miles  of  paved 
road  and  six  miles  of  logging  road.  Hildebrands  did 
not  furnish  transportation  nor  was  public  transpor- 
tation available.     (R.  166.) 

Living  accommodations  were  not  available  at  the 
layouts  where  the  taxpayer  worked  in  1951  and  1954. 
The  taxpayer's  employers  did  not  impose  any  re- 
quirements as  to  where  he  and  his  family  should 
live,  nor  did  they  specify  the  means  he  should  em- 
ploy in  traveling  to  the  layouts.  Between  jobs  the 
taxpayer  used  his  automobile  to  drive  to  various 
lumber  mills  to  seek  employment.     (R.  166-167.) 

In  1950  the  taxpayer  purchased  for  $2,805  a  1947 
model  Cadillac  which  he  has  owned  throughout  the 
years  in  issue.  About  July  1951  he  bought  for  $125 
a  1937  model  Plymouth  which  was  junked  after  be- 
ing used  for  about  a  year.  In  November  1953  the 
taxpayer  bought  for  $400  a  jeep  which  he  owned 
throughout  1954.  During  1951  before  acquiring  the 
Plymouth,  the  taxpayer  used  the  Cadillac  to  go  to 
and  from  work.  After  purchasing  the  Plymouth, 
he  generally  used  it  for  driving  to  work  since  the 
Cadillac  was  not  well  suited  for  driving  over  logging 
roads,  but  during  periods  when  the  Plymouth  was 
inoperable,  the  Cadillac  was  used.  In  1954  the  tax- 
payer generally  used  the  jeep  to  go  to  and  from  work 
occasionally  exchanging  rides  with  a  fellow  worker 
who  owned  a  jeep.  On  other  occasions  when  the 
jeep  was  not  operating,  the  taxpayer  used  the  Cad- 
illac. When  the  Cadillac  was  not  being  used  by  the 
taxpayer,  Mrs.  Crowther  used  it  for  shopping  and 


other  personal  reasons.  The  taxpayer  generally 
worked  six  days  a  week  in  1951  and  five  days  a 
week  in  1954.     (R.  167-168.) 

In  their  joint  income  tax  returns  for  the  years 
1951  and  1954  the  taxpayer  and  his  wife  reported 
a  loss  from  rents  and  royalties  of  $1,974.81  and 
$837.97,  respectively,  which  they  deducted  in  com- 
puting taxable  income.  In  ^'Schedule  F. — Income 
from  Rents  and  Royalties"  it  was  stated  that  a  por- 
tion of  the  taxpayer's  wages  during  these  years  was 
for  chain  saw  and  equipment  rental.  The  remainder 
of  these  schedules  consisted  of  deductions  claimed  to 
be  attributable  to  this  rental  income.  The  Tax  Court 
found  that  during  both  years  the  taxpayer  at  all 
times  kept  possession  of  his  chain  saws  and  other 
equipment  and  used  it  himself  in  the  course  of  his 
employment.  He  did  not  rent  equipment  to  anyone 
during  those  years.     (R.  168-170.) 

The  business  expense  deductions  thus  claimed  by 
the  taxpayer,  those  allowed  by  the  Commissioner  and 
the  deductions  allowed  by  the  Tax  Court  are  sum- 
marized below   (R.  8-11,  23-26,  169-171): 


1951 


Claimed  by 

Allowed  by 

Found  by 

T 

axpayer 

$701.00 

Commissioner 
$140.20 

Tax  Court 

Cadillac  depreciation 

$210.00 

Saw  and  equipment 

repairs 

519.31 

173.10  2 

519.31 

Gas  and  oil 

245.55 

) 

77.46 

140.00 

Insurance 

141.75 

j 

42.00 

Cost  of  Plymouth 

125.00 

0 

30.00 

Casualty  Insurance 

108.00  3 
1954  4 

0 

28.00 

Cadillac  depreciation 

$702.00 

$     0 

$  70.00 

Jeep  depreciation 

200.00 

j 

188.06 

188.06 

Jeep  repairs 

113.06 

) 

Saw  repairs 

225.00 

225.00 

225.00 

Parts 

301.66 

301.66 

301.66 

Gas 

327.26 

327.26 

327.26 

Oil 

48.17 

43.17 

43.17 

Insurance 

92.80 

92.80 

92.80 

The  Tax  Court's  allowance  of  business  expense 
deductions  for  the  use  of  the  taxpayer's  automobiles 
and  jeep  was  based  on  its  finding  that,  with  respect 
to  his  employment,  the  taxpayer  used  these  vehicles 
for  a  dual  purpose,  i.e.  commuting  to  and  from  work 


-  These  costs  were  capitalized  by  the  Commissioner  and 
$173.10  was  allowed  as  a  depreciation  deduction.    (R.  169.) 

^  Claimed  by  the  taxpayer  as  a  casualty  loss.  (R.  169- 
170.) 

^  With  respect  to  the  1954  return,  the  Commissioner  also 
disallowed  $33.08  of  the  $44.20  which  the  taxpayer  claimed 
as  a  deduction  for  medical  expenses  and  disallowed  a  $65 
deduction  for  the  preparation  of  a  1953  tax  return.  The 
Tax  Court  allowed  the  latter  deduction  and  these  matters 
are  no  longer  in  issue.    (R.  171.) 


and  transporting  tools  used  in  his  trade  or  business. 
Accordingly  the  Tax  Court  allowed  a  deduction  for 
that  portion  of  the  expenses  attributable  to  the  lat- 
ter purpose.     (R.  172,  174.) 

Based  on  these  allowances  the  Tax  Court  redeter- 
mined the  amount  of  the  alleged  deficiencies  and  en- 
tered decisions  that  there  was  a  deficiency  for  the 
year  1951  of  $195.18  and  an  overpayment  for  the 
year  1954  of  $293.86.     (R.  176,  177.) 

In  his  petitions  to  the  Tax  Court  (R.  1-7,  13-22) 
the  taxpayer  alleged  in  sweeping  terms  that  the  Com- 
missioner and  his  agents  had  willfully  committed 
major  administrative  and  procedural  indiscretions  in 
waging  ''a  campaign  in  the  petitioners'  locality  in 
which  the  conduct,  actions,  and  timing  were  abu- 
sive, arrogant,  and  decitful"  (R.  3),  and  praying  that 
the  allegedly  arbitrary  deficiencies  be  rejected  in 
toto.  The  taxpayer  introduced  no  evidence  to  sup- 
port these  charges  other  than  an  oral  stipulation 
(R.  31)  that  the  taxpayer  did  not  receive  a  notice 
of  proposed  deficiency  (30  day  letter).  On  these 
facts  the  Tax  Court  found  that  it  was  without  juris- 
diction to  consider  such  charges.     (R.  175.) 

SUMMARY  OF  ARGUMENT 

I 

The  facts  unequivocally  shov^r  that  during  the 
years  in  issue  the  taxpayer  used  two  automobiles 
and  a  jeep  for  the  dual  purpose  of  commuting  to  his 
usual  place  of  employment  and  of  transporting  tools 
used  in  his  trade  or  business.     Under  the  applicable 
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sections  of  the  Internal  Revenue  Codes  the  deducti- 
bility of  automobile  expenses  is  controlled  by  the 
purpose  for  which  they  were  incurred  and  by  their 
relationship  to  the  taxpayer's  trade  or  business.  The 
cases  clearly  hold  that  commuting  expenses  are  per- 
sonal and  not  deductible.  Ho\vever,  where  such  ex- 
penses have  a  dual  purpose,  a  reasonable  allocation 
must  be  made  in  order  to  compute  the  correct  amount 
of  the  deduction,  and  the  Tax  Court's  determination 
in  this  regard  is  without  error. 

The  taxpayer  incorrectly  argues  that  the  portion 
of  automobile  expenses  attributable  to  commuting  are 
deductible  expenses  incurred  in  travel  "while  away 
from  home"  under  Section  23(a)(1)(A)  of  the  In- 
ternal Revenue  Code  of  1939  and  Section  162(a)(2) 
of  the  Internal  Revenue  Code  of  1954.  "Home"  with- 
in the  meaning  of  these  statutory  provisions  is  the 
taxpayer's  usual  place  of  employment  or  post  of  duty, 
not  his  residence. 

Similarly,  while  an  exception  to  the  general  rule 
has  been  recognized  in  certain  cases  where  a  tax- 
payer travels  between  his  residence  and  a  temporary 
job  site,  the  exception  has  no  application  here.  The 
taxpayer  in  this  case  was  not  working  at  temporary 
job  sites,  but  was  engaged  in  logging  activities  at 
his  usual  post  of  duty  or  place  of  employment. 

n 

The  taxpayer  was  not  prejudiced  because  he  was 
not  furnished  a  so-called  "30  day  letter"  or  an  audi- 
tor's report.  These  matters  are  part  of  the  admin- 
iwStrative  procedures  preliminary  to  the  issuance  of 


11 

a  statutory  notice  of  deficiency  and  have  no  perti- 
nence to  the  problem  before  the  Tax  Court.  The  Tax 
Court's  jurisdiction  is  limited  to  a  redetermination 
of  deficiencies  stated  in  the  statutory  notice  and  it 
cannot  allow  a  taxpayer  to  avoid  payment  of  tax 
because  of  alleged  ministerial  shortcomings  or  irreg- 
ularities. 

ARGUMENT 


The  Tax  Court  Correctly  Held  That  the  Portion  of 
Vehicle  Operating  Expenses  Incurred  In  Commuting 
Between  the  Taxpayer's  Residence  and  His  Job  Was 
a  Nondeductible  Personal  Expense  Under  Section 
24(a)  of  the  Internal  Revenue  Code  of  1939 

This  case  concerns  certain  expenses  incurred  by 
the  taxpayer  in  making  daily  trips  from  his  residence 
in  Fort  Bragg,  California,  to  and  from  certain  ''lay- 
outs" in  the  surrounding  woods.  The  taxpayer  was 
employed  at  these  layouts  as  a  faller  and  bucker — 
that  is,  he  was  engaged  in  falling  trees  and  ''buck- 
ing" or  sawing  them  into  logs  of  marketable  size. 
The  facts  unequivocally  show  that  the  taxpayer  used 
two  automobiles  and  a  jeep  in  commuting  to  his  work 
at  these  sites.     (R.  163,  166-168.) 

Section  24(a)  (1)  of  the  Internal  Revenue  Code  of 
1939,  Appendix,  infra,''  provides  that  personal,  liv- 
ing or  family  expenses  shall  not  be  allowed  as  deduc- 
tions in  computing  net  income  "in  any  case".     Con- 


^This  provision  was  carried  over  without  substantive 
change  to  the  1954  Code,  Section  262  (Appendix,  infra), 
which  is  applicable  here  to  the  year  1954. 
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sistent  judicial  and  administrative  authority  have 
long  held  that  the  expenses  which  a  taxpayer  incurs 
in  traveling  to  and  from  his  regular  place  of  employ- 
ment are  personal  expenses  which  fall  within  the  ban 
of  this  provision.  Treasury  Regulations  111,  Sec- 
29.23 (a)-2,  Appendix,  infra;  Treasury  Regulations 
on  Items  Not  Deductible  (1954  Code),  Section  1.262- 
1(b)  (5),  Appendix,  infra;  Commissioner  v.  Flowers, 
326  U.S.  465,  rehearing  denied,  326  U.S.  812;  Com- 
missioner V.  Peurifoy,  254  F.  2d  483  (C.A.  4th), 
affirmed  per  curiam,  358  U.S.  59;  Donnelly  v.  Com- 
missioner, 262  F.  2d  411  (C.A.  2d) ;  Commissioner 
V.  Jaiiss,  260  F.  2d  99  (C.A.  8th);  Ney  v.  United 
States,  171  F.  2d  449  (C.A.  8th),  certiorari  denied, 
336  U.S.  967;  York  v.  Commissioner,  160  F.  2d  385 
(C.A.  D.C.). 

In  this  case  it  was  also  established  that  in  addi- 
tion to  using  his  vehicles  to  commute  to  and  from 
work,  the  taxpayer  furnished  certain  tools  and  equip- 
ment which  he  used  on  this  job  and  that  he  carried 
such  material  to  and  from  the  job  site  in  his  car  or 
jeep.  (R.  164.)  Accordingly,  the  Tax  Court  found 
that  the  taxpayer  used  these  vehicles  for  the  dual 
purpose  of  commuting  to  and  from  work  and  for 
transporting  tools  used  in  his  trade  or  business.  (R. 
172.)  Because  the  vehicles  were  used  for  this  latter 
purpose,  both  the  Commissioner  and  the  Tax  Court 
recognized  that  a  portion  of  the  operating  expenses 
incurred  by  the  taxpayer  were  deductible  under  Sec- 
tion 23(a)  (1)  (A),  Appendix,  infra,  as  ordinary  and 
necessary  expenses  incurred  by  the  taxpayer  in  car- 
rying on  a  trade  or  business.     In  this  respect  the 
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Tax  Court  increased  some  of  the  allowances  made  by 
the  Commissioner,  stating  (R.  174) : 

In  allowing  a  portion  of  the  deductions  taken 
for  automobile  and  jeep  expenses,  the  respondent 
has  recognized,  and  we  think  properly  so,  that 
the  automobiles  and  jeep,  in  addition  to  being 
used  by  Crowther  to  commute  between  his  home 
and  the  various  ''layouts"  at  which  he  worked, 
also  were  used  by  him  in  his  business  or  trade. 
In  our  opinion,  the  record,  in  some  instances, 
warrants  the  allow^ance  for  such  use  of  larger 
amounts  than  were  allowed  by  the  respondent. 
In  those  instances,  we  have  found  as  best  we 
could  the  amounts  which  constituted  ordinary 
and  necessary  business  expenses. 

Whether  a  particular  expense  is  deductible  by  a 
taxpayer  depends,  of  course,  on  the  purpose  for  v/hich 
it  was  incurred,  and,  where  there  is  more  than  one 
purpose,  it  is  entirely  proper  to  make  a  reasonable 
allocation  in  order  to  compute  the  correct  allowance 
for  expenses  deductible  under  the  statute.  Wagner 
V.  Lucas,  38  F.  2d  391  (C.A.  D.C.) ;  Amoroso  v.  Com- 
missioner, 193  F.  2d  583  (C.A.  1st) ;  Bartholomew  v. 
Commissioner,  4  T.C.  341,  appeal  dismissed,  151  F. 
2d  534  (C.A.  9th).  In  this  case  the  Tax  Court  has 
made  a  permissible  allocation  on  the  facts  of  record. 

In  this  Court  the  taxpayer  apparently  does  not 
question  the  correctness  of  the  finding  that  there  was 
a  dual  purpose  prompting  these  expenditures,  nor 
does  he  raise  objection  to  the  proportionate  amounts 
allocated  by  the  Tax  Court  to  each  of  these  purposes. 
Rather,  as  we  understand  the  argument,  the  taxpayer 
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urges  that  the  portion  of  automobile  and  jeep  ex- 
penses attributable  to  commuting  to  and  from  work 
is  deductible  under  Section  23(a)  (1)  (A)  as  ''travel- 
ing expenses  *  *  *  while  away  from  home  in  the 
pursuit  of  a  trade  or  business."  In  order  to  satisfy 
his  burden  of  proving  that  he  is  entitled  to  this 
deduction,*'  the  taxpayer  advances  the  theory  that  his 
residence  in  Fort  Bragg  was  actually  his  ''business 
headquarters"  and  was,  therefore,  his  "tax  home", 
so  that  each  trip  to  the  woods  was  travel  "away  from 
home"  to  a  "temporary  job  site,"  resulting  in  de- 
ductible expenses  under  the  theory  advanced  in  cases 
such  as  Sclmirer  v.  Commissioner,  3  T.C.  544,  and 
Leach  v.  Commissioner,  12  T.C.  20.  The  weakness 
of  the  taxpayer's  theory  lies  not  in  the  lack  of  valid- 
ity of  the  cited  case  authority,  but  in  the  assumed 
applicability  of  this  authority  to  these  facts. 

The  Supreme  Court  has  twice  considered  and  re- 
jected deductions  for  travel  expenses  claimed  under 
similar  theories.  Commissioner  v.  Flowers,  supra; 
Peurifoy  v.  Commissioner,  358  U.S.  59.  In  the  Floiv- 
ers  case,  the  problem  was  considered  in  detail  and 
the  factual  prerequisites  for  applicability  of  this  de- 
duction provision  were  carefully  enumerated.  These 
requirements  are  (p.  470) : 


^  The  allowance  of  a  deduction  from  gross  income,  of 
course,  "depends  upon  legislative  grace;  and  only  as  there 
is  clear  provision  therefor  can  any  particular  deduction  be 
allowed."  Neiv  Colonial  Co.  v.  Helvering,  292  U.S.  435,  440; 
Sparkman  v.  Commissioner,  112  F.  2d  774,  778  (C.A.  9th). 
The  burden  of  proving  facts  which  show  a  right  to  the 
claimed  deduction  and  to  the  amount  claimed  is  upon  the 
taxpayer.   Burnet  v.  Houston,  283  U.S.  223. 
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(1)  The  expense  must  be  a  reasonable  and 
necessary  traveling  expense,  as  that  term  is  gen- 
erally understood.  This  includes  such  items  as 
transportation  fares  and  food  and  lodging  ex- 
penses incurred  while  traveling. 

(2)  The  expense  must  be  incurred  "while 
away  from  home." 

(3)  The  expense  must  be  incurred  in  pur- 
suit of  business.  This  means  that  there  must 
be  a  direct  connection  between  the  expenditure 
and  the  carrying  on  of  the  trade  or  business 
of  the  taxpayer  or  of  his  employer.  Moreover, 
such  an  expenditure  must  be  necessary  or  ap- 
propriate to  the  development  and  pursuit  of  the 
business  or  trade. '^ 

It  is  clear  that  expenses  incurred  in  driving  be- 
tween one's  residence  and  his  usual  place  of  employ- 
ment are  not  incurred  "while  away  from  home."  It 
has  been  repeatedly  recognized  that  "  'home'  as  used 
in  the  statute  means  the  taxpayer's  principal  place 
of  business  or  employment."  O'Toole  v.  Commis- 
sioner, 243  F.  2d  302,  303  (C.A.  2d).  See  also  Com- 
missioner V.  Janss,  supra;  Ney  v.  Commissioner,  su- 
pra; Claunch  v.  Commissioner  (C.A.  5th),  decided 
March  10,  1959  (3  A.F.T.R.  2d  906) ;  York  v.  Com- 
missioner, supra;  Bercaw  v.  Commissioner,  165  F 
2d  521  (C.A.  4th).  That  is,  it  is  beyond  dispute 
that  "home"  as  used  in  Section  23(a)  (1)  (A)  means 


^The  Commissioner  does  not  contend  that  the  Supreme 
Court's  decision  in  the  Flowers  case  holds  that  the  travel 
expenses  of  an  employee  are  allowable  as  business  deduc- 
tions only  where  they  are  incurred  in  pursuit  of  his  em- 
ployer's business. 
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a  taxpayer's  post  of  duty,  and  not  necessarily  the 
place  where  he  chooses  to  maintain  a  residence. 
Therefore,  when  a  taxpayer  is  employed  at  his  post 
of  duty,  he  is  not  "away  from  home,"  and  hence  not 
entitled  to  deduct  traveling  expenses.  In  such  a  case, 
his  expenditures  for  meals  and  lodging  must  be  con- 
sidered personal  and  living  expenses  which  as  pointed 
out  above  are  made,  expressly  non-deductible  under 
Section  24(a)(1)  of  the  1939  and  Section  262  of 
the  1954  Codes.  (Appendix,  infra.)  Hammond  v. 
Commissioner,  20  T.C.  285,  affirmed  213  F.  2d  43 
(C.A.  5th) ;  Amoroso  v.  Commissioner,  193  F.  2d 
583  (C.A.  1st),  certiorari  denied,  343  U.S.  926;  cf. 
Commissioner  v.  Moran,  236  F.  2d  595  (C.A.  8th). 
The  logic  of  the  above  rule  seems  inescapable.  If 
a  taxpayer's  residence  is  his  home  within  the  mean- 
ing of  this  provision,  then  everyone's  expense  of  get- 
ting to  and  from  his  work  would  be  deductible  under 
the  statute,  and  in  this  context,  the  statutory  pro- 
hibition against  the  deductibility  of  personal  expenses 
would  be  deprived  of  all  meaning.  Moreover,  this 
definition  of  "home"  has  not  only  received  repeated 
judicial  approval,  but,  as  the  Supreme  Court  noted 
in  Flowers  (in.  5,  p.  472),  it  is  an  administrative 
definition  jDublished  as  early  as  1921.  This  admin- 
istrative definition  has  been  continued  since  the 
Flowers  case,^  and  has  survived  numerous  statutory 


«I.T.  3842,  1947-1  Cum.  Bull.  11;  Rev.  Rul.  54-147,  1954-1 
Cum.  Bull.  51 ;  Rev.  Rul.  54-497,  1954-2  Cum.  Bull.  75 ;  Rev. 
Rul.  55-235,  1955-1  Cum.  Bull.  274;  Rev.  Rul.  55-236,  1955-1 
Cum.  Bull.  274;  Rev.  Rul.  55-571,  1955-2  Cum.  Bull.  44;  Rev. 
Rul.  55-604,  1955-2  Cum.  Bull.  49;  Rev.  Rul.  56-49,  1956-1 
Cum.  Bull.  152. 
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reenactments.^  Accordingly  this  long-standing  ad- 
ministrative and  judicial  definition  must  be  regarded 
as  having  received  implied  congressional  approval. 
Helvering  v.  Wmmill,  305  U.S.  79;  Taft  v.  Commis- 
sioner, 304  U.S.  351;  Brewster  v.  Gage,  280  U.S. 
327.  Indeed,  this  definition  of  ''home"  was  brought 
forcefully  to  the  attention  of  Congress.  Prior  to 
1952,  it  was  established  that  the  "home"  of  members 
of  Congress  was  in  Washington,  D.  C,  even  though 
their  family  residences  were  located  elsewhere.  Lind- 
say V.  Commissioner,  34  B.T.A..  840.  Accordingly 
special  legislation  was  required  in  order  to  view  a 
Congressman's  residence  as  his  home  for  purpose  of 
Section  23(a)(1)(A).  Legislative  Branch  Appro- 
priation Act,  1953,  c.  598,  66  Stat.  464,  467.^"  A 
similar  provision  was  included  in  Section  162  of  the 
1954  Code,  Appendix,  infra.  It  is  submitted  that 
since  the  taxpayer  in  the  instant  case  is  not  covered 


9  Section  214(a)  (1)  of  the  Revenue  Acts  of  1924  (c.  234, 
43  Stat.  253)  and  1926  (c.  27,  44  Stat.  9)  ;  Section  23(a)  of 
the  Revenue  Acts  of  1928  (c.  852,  45  Stat.  791),  1932  (c. 
209,  47  Stat.  169),  1934  (c.  277,  48  Stat.  680),  1936  (c. 
690,  49  Stat.  1648),  and  1938  (c.  289,  52  Stat.  447). 


1"  This  provides  in  pertinent  par 

That  for  the  two  taxable  years  beginning  after  Decem- 
ber 31,  1952,  the  place  of  residence  of  a  Member  of 
Congress  (including  any  Delegate  and  Resident  Com- 
missioner) within  the  State;  congressional  district.  Ter- 
ritory, or  possession  which  he  represents  in  Congress 
shall  be  considered  to  be  his  home  for  the  purpose  of 
section  23(a)  (1)  (A)  of  the  Internal  Revenue  Code,  but 
amounts  expended  by  such  Member  within  each  such 
taxable  year  for  living  expenses  shall  not  be  deductible 
for  income  tax  purposes  in  excess  of  $3,000. 
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by  any  such  special  provision  his  tax  ''home"  must 
be  regarded  as  his  principal  post  of  duty — i.e.  the 
logging  layout  in  the  woods.  Travel  expenses  in- 
curred in  commuting  from  one's  residence  to  and 
from  his  principal  post  of  duty  is,  as  noted  above,  a 
nondeductible  personal  expense.  Treasury  Regula- 
tions 111,  Section  29.23 (a) -2,  Appendix,  infra; 
Treasury  Regulations  on  Items  Not  Deductible  (1954 
Code),  Section  1.262-1  (b)  (5),  Appendix,  infra;  Com- 
missioner V.  Flowers,  supra;  Ney  v.  Commissioner, 
supra.  Further,  it  is  urged  that  the  above  authori- 
ties negative  completely  the  taxpayer's  suggestion 
(Br.  22)  that  under  this  Court's  decision  in  Wallace 
V.  Commissioner,  144  F.  2d  407,^^  his  ''home"  for  the 
purpose  of  this  deduction  is  his  residence  in  Fort 
Bragg. 

The  taxpayer  suggests  (Br.  18)  that  since  it  was 
impossible  for  him  to  live  closer  to  his  work,  a  "busi- 
ness necessity"  for  these  commuting  expenses  has 
been  supplied.  As  a  practical  matter,  it  is  impossible 


^^  The  Wallace  case  involved  a  taxpayer  who  lived  in  San 
Francisco,  but  for  several  months  in  1939  worked  on  a  movie 
in  Hollywood.  It  was  held  that  she  was  entitled  to  deduct 
the  costs  of  food,  rent  and  household  expenses  incurred  in 
Hollywood  as  travel  expenses  while  away  from  home.  Even 
despite  the  opinion's  suggestion  that  "home"  on  these  par- 
ticular facts  means  residence,  we  submit  that  the  opinion 
cannot  be  stretched  so  far  as  to  allow  commuting  expenses 
as  travel  expenses  while  away  from  home.  Actually,  the 
Wallace  opinion  has  never  been  accepted  as  a  ruling  that  in 
all  circumstances  home  means  residence.  We  have  been  able 
to  find  only  one  case  which  cites  it  for  that  proposition,  and 
in  that  case  the  deductions  were  denied  for  failure  of  proof. 
Summerour  V.  Allen,  99  F.  Supp.  318  (M.D.  Ga.). 


19 

for  almost  all  commuters  today  to  live  close  to  their 
work.  That  is  why  we  are  daily  witnessing  the  spec- 
tacle of  millions  of  people  traveling  long  distances  by 
train  and  automobile  to  get  to  their  work  in  the 
morning  and  back  to  their  residences  at  night.  But 
regardless  of  the  distances  these  people  may  be  called 
upon  to  travel  every  day,  they  remain  commuters,  and 
hence,  in  the  sight  of  the  statute  and  Regulations, 
such  expenses  are  personal.  Just  as  all  employees 
have  to  have  food  and  lodging,  so  must  they  make 
suitable  arrangements  for  getting  to  and  from  work. 
The  travel  undertaken  daily  by  the  taxpayer  here  to 
get  to  and  from  his  work  was  the  result  of  his  per- 
sonal necessity  to  establish  a  residence  where  a  resi- 
dence was  available.  Personal  necessity  does  not  con- 
trol the  allowance  of  business  deductions.  Compare 
Commissioner  v.  Moran,  supra;  Commissioner  v. 
Doak,  234  F.  2d  704  (C.A.  4th) ;  United  States  v. 
Woodall,  255  F.  2d  370  (C.A.  10th),  certiorari  de- 
nied, 358  U.S.  324. 

The  second  case  which  has  been  before  the  Su- 
preme Court  on  the  question  here  involved,  Peurifoy 
V.  Commissioner,  supra,  brings  into  focus  the  excep- 
tion to  the  general  rule  relied  on  by  the  taxpayers 
herein.  In  that  case  the  taxpayers  were  construction 
workers  whose  jobs  were  at  Kinston,  North  Carolina, 
and  whose  personal  residences  were  elsewhere  in  the 
State.  In  their  tax  returns  they  deducted  amounts 
expended  for  transportation  from  Kinston  to  their 
personal  residences  and  for  food  and  lodging  ex- 
penses at  Kinston.  In  allowing  the  deductions,  the 
Tax  Court  (29  T.C.  149)  recognized  an  exception  to 
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the  general  rule  that  a  taxpayer's  principal  post  of 
duty  is  his  tax  "home"  which  is  to  the  effect  that 
when  that  post  of  duty  is  temporary  his  family  resi- 
dence may  be  his  tax  ''home"  and  travel  expenses  to 
and  from  his  temporary  post  may  be  deductible.  See 
Leach  v.  Commissioner,  12  T.C.  20;  Schurer  v.  Com- 
missioned", 3  T.C.  544.  However,  in  the  Peurifoy  case 
the  Court  of  Appeals  for  the  Fourth  Circuit  (254  F. 
2d  483)  reversed  as  clearly  erroneous  the  Tax  Court's 
finding  that  the  employment  was  temporary  and  held 
the  expenses  were  not  deductible,  stating  (pp.  486- 
487): 

However  justified  he  may  be  from  a  subjective  or 
personal  point  of  view  in  maintaining  a  resi- 
dence away  from  his  post  of  duty,  his  travel  and 
maintenance  expense  at  his  post  of  duty  is  not 
an  ordinary  and  necessary  business  expense 
within  the  meaning  of  §  23(a)(1)  (A)  if  the 
employment  is  of  substantial  or  indefinite  dura- 
tion. 

The  Supreme  Court  affirmed,  stating  that  the  Court 
of  Appeals  had  made  a  fair  assessment  of  the  record. 
We  have  reviewed  the  litigation  in  the  Peurifoy 
case  in  some  detail  in  order  to  demonstrate  that  the 
rule  relied  on  by  the  Tax  Court  in  that  case  and  in 
similar  cases  is  a  strictly  construed  exception  to  the 
general  rule  prohibiting  the  deduction  of  personal 
expenses.  See  Claunch  v.  Commissioner,  supra;  Com- 
missioner V.  Janss,  supra.  Accordingly,  the  exception 
has  no  pertinence  in  cases  such  as  this  where  the  tax- 
payer was  not  assigned  to  a  temporary  post  of  duty 
away  from  his  primary  post,  but  was  merely  com- 
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muting  from  his  residence  to  his  regular  job  site. 

Also  contrary  to  the  taxpayer's  suggestion  there  is 
nothing  in  administrative  rulings  which  would  sanc- 
tion the  deductibility  of  the  commuting  expenses  in- 
volved in  this  case.  Indeed,  in  Treasury  Publication 
No.  300  (1956  P-H  Federal  Taxes,  par.  76,425), 
upon  which  taxpayer  relies  (Br.  27-28),  the  distinc- 
tion is  clearly  made: 

10.  Question:  I  live  in  Nashville.  I  am  regu- 
larly employed  at  a  location  20  miles  outside  of 
the  city.  There  are  no  living  accommodations 
within  a  reasonable  distance  of  my  place  of  em- 
ployment. May  I  deduct  my  expenses  of  travel- 
ing to  and  from  work? 

Answer:  No.  Expenses  of  getting  to  and 
from  your  regular  place  of  employment  are  not 
deductible,  regardless  of  the  distance  you  com- 
mute. 

11.  Question:  I  live  in  Nashville  and  work 
for  a  construction  company.  Most  of  the  time 
I  work  in  the  general  area  of  Nashville.  I  have 
been  temporarily  assigned  to  work  on  a  project 
about  twenty  miles  from  Nashville.  I  make  daily 
round  trips  from  my  residence  to  this  temporary 
job.  May  I  deduct  my  transportation  expense  in 
making  these  daily  round  trips? 

Answer:  Yes.  Provided  your  employer  does 
not  make  free  transportation  to  this  temporary 
job  available  to  you.  These  expenses  of  getting 
to  and  from  your  temporary  assignment  are  de- 
ductible because  your  work  is  temporary  and  is 
outside  the  general  area  in  which  you  usually 
work. 
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It  is  submitted  that  the  taxpayer  here  has  failed  to 
adduce  facts  calling  for  the  application  of  the  tem- 
porary employment  rule.  To  bring  himself  within 
this  ameliorative  exception,  the  taxpayer  must  not 
only  show  that  his  employment  was  actually  short, 
but  also  that  prior  to  its  commencement  it  was  antici- 
pated to  be  short.  Ford  v.  Commissioner,  decided 
November  30,  1954  (1954  P-H  T.C.  Memorandum  De- 
cisions, par.  54,314),  affirmed  per  curiam,  227  F.  2d 
297;  Albert  v.  Commissioner,  13  T.C.  129.  Here,  the 
taxpayer  testified  that  his  jobs  lasted  until  he  was 
laid  off  or  until  the  employer  had  finished  supplying 
logs  under  a  contract.  (R.  59-60,  72-73,  79.)  He  was 
employed  by  Rockport  Redwood  Mills  for  the  entire 
taxable  year  of  1951,  and  in  1954  worked  for  Chris- 
tie Company  until  July  or  August  and  finished  the 
year  working  for  Hildebrands,  Inc.  (R.  164,  165.) 
This  latter  job  extended  into  1955.  (R.  166.)  Thus, 
the  jobs  held  by  the  taxpayer  during  these  years  were 
of  substantial  duration  and  were  indefinite  rather 
than  temporary  in  contemplation.  Commissioner  v. 
Peurifoy,  siq^ra;  Claunch  v.  Commissioner,  supra. 

The  taxpayer's  reliance  (Br.  16-18,  20-21)  on  Em- 
mert  v.  United  States,  146  F.  Supp.  322  (S.D.  Ind.), 
and  Moss  v.  United  States,  145  F.  Supp.  10  (W.D. 
S.C),  is  similarly  misplaced.  These  cases  are  lim- 
ited to  the  situation  where  a  taxpayer  could  live 
closer  to  his  work  but  for  a  state  law  requirement 
that  he  live  in  a  particular  district  and  work  in 
another.  The  commuting  expenses  incurred  in  situ- 
ations of  this  type  do  not  arise  from  the  personal 
necessity  of  getting  to  and  from  work.     They  are 
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a  necessary  by-product  of  the  legal  requirement  of 
state  law  that  the  taxpayer  live  in  one  place  and 
work  in  another.  The  principle  has  no  application 
here. 

The  taxpayer  on  brief  (p.  30)  has  admonished 
us  not  to  cite  cases  regarding  the  non-deductibility 
of  commuting  expenses,  but  requests  authority  to 
establish  "that  a  taxpayer  who  must  travel  daily  a 
distance  of  from  30  to  44  miles  from  his  'tax  home' 
to  a  temporary  job-site  and  return  cannot  deduct  the 
cost  of  such  transportation."  Such  statements  show 
that  the  taxpayer's  theory  is  premised  on  a  distorted 
view  of  this  record.  The  taxpayer  here  did  not  travel 
from  his  ''tax  home" — he  traveled  from  his  residence. 
He  did  not  go  to  a  "temporary  job-site" — he  went  to 
his  usual  and  principal  place  of  employment  or  post 
of  duty.  He  cannot  deduct  the  costs  of  this  travel 
because  they  are  personal  expenditures  incurred  in 
getting  to  and  from  work,  and,  as  the  Supreme  Court 
stated  in  Flowers,  (p.  473)  the  nature  of  the  ex- 
penses remains  the  same  whether  a  taxpayer  travels 
three  blocks  or  three  hundred  miles. 

II 

The  Fact  that  the  Taxpayer  Was  Not  Furnished  An 
Auditor's  Report  or  a  30  Day  Letter  Was  Not  Preju- 
dicial To  His  Rights 

As  we  understand  the  taxpayer's  argument  on  this 
point,  it  is  that  since  the  Commissioner  did  not  issue 
a  letter  advising  tenatively  of  a  proposed  deficiency 
(so-called  30  day  letter)  or  furnish  the  taxpayer  with 
an  auditor's  report   (R.  31),  the  Tax  Court  should 
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have  approved  the  taxpayer's  returns  as  filed  regard- 
less of  its  conclusion  that  the  taxpayer  in  fact  owed 
more  tax  than  he  had  reported.  Such  a  proposal  is 
without  rational  or  legal  justification. 

The  function  of  the  Tax  Court  in  cases  such  as 
this  is  to  redetermine  deficiencies  officially  deter- 
mined by  the  Commissioner  as  set  forth  in  the  stat- 
utory notice  of  deficiency.  It  is  the  statutory  notice, 
not  the  30  day  letter,  which  is  the  Commissioner's 
final  determination  and  which  confers  jurisdiction 
on  the  Tax  Court.  Section  6213  of  the  Internal  Rev- 
enue Code  of  1954;  Section  272(a)  of  the  Internal 
Revenue  Code  of  1939;  see  Commissioner  v.  Gooch 
Co.,  320  U.S.  418.  The  existence  or  non-existence  of 
an  auditor's  report,  a  30  day  letter,  a  ten  day  letter 
or  any  other  matters  of  preliminary  administrative 
activity  is  immaterial  to  the  problem  presented  to  the 
Tax  Court  viz.  the  redetermination  of  the  deficiency 
in  tax  determined  by  the  Commissioner. 

In  this  case  the  Tax  Court  placed  no  reliance  on 
the  presumptive  correctness  of  the  Commissioner's 
determination,  but  redetermined  from  the  facts  pre- 
sented to  it  the  amount  of  income  tax  owed  by  this 
taxpayer.  Contrary  to  the  taxpayer's  suggestion 
(Br.  33),  there  is  no  basis  for  the  application  in  this 
context  of  the  rule  of  Helvering  v.  Taylor,  293  U.S. 
507.  That  rule  is  that  when  it  is  apparent  on  the 
facts  that  the  Commissioner's  determination  is  based 
on  a  formula  which  could  not  produce  the  correct 
amount  of  the  tax,  the  erroneous  deficiency  will  not 
be  upheld  because  the  taxpayer  fails  to  prove  the 


amount  of  the  tax  due.  As  was  recently  stated  by 
the  Court  of  Appeals  for  the  Seventh  Circuit  'The 
rule  of  Helvering  v.  Taylor  does  not  prevent  the  Tax 
Court  from  exercising  its  function,  in  a  proper  case, 
of  redetermining  the  deficiencies  assessed  by  the  Com- 
missioner." Z eddies  v.  Commissioner,  decided  Feb- 
ruary 20,  1959   (3  A.F.T.R.  2d  724,  728). 

The  taxpayer's  petitions  to  the  Tax  Court  (R.  1-7, 
13-22)  contain  a  great  many  allegations  concerning 
the  manner  in  which  the  deficiencies  were  determined 
in  this  case,  all  of  which  were  denied  in  the  answ^ers 
(R.  12,  27).  It  was  alleged,  inter  alia,  that  the  Com- 
missioner knowingly  issued  false  and  arbitrary  de- 
ficiency notices  as  a  part  of  a  campaign  to  force  the 
wage  earners  of  Mendocino  County  to  use  the  stand- 
ard deduction  and  to  cast  the  taxpayer's  tax  consult- 
ant into  disrepute.  The  most  noteworthy  thing  about 
these  allegations  is  the  total  lack  of  any  attempt  to 
substantiate  them  with  either  testimony  or  docu- 
mentary evidence.  Moreover,  the  propriety  of  the 
Commissioner's  motives,  policies  and  procedures  has 
long  been  held  to  be  outside  the  Tax  Court's  juris- 
diction to  redetermine  deficiencies.  Kerr  v.  Bowers, 
66  F.  2d  419,  424  (C.A.  2d),  certiorari  denied  sub 
nom.  Clegg  v.  Bowers,  291  U.S.  663;  Cleveland  Home 
Brewing  Co.  v.  Commissioner,  1  B.T.A.  87,  91.  If 
the  taxpayer  feels  aggrieved  by  such  activity  his 
remedy  must  lie  elsewhere.  Greene  v.  Commissioner, 
2  B.T.A.  148.  There  is  nothing  in  the  revenue  laws 
that  excuses  a  taxpayer  from  paying  a  lawful  tax  on 
the  ground  of  alleged  administrative  shortcomings  or 
irregularities. 
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CONCLUSION 

For  the  reasons  stated  above,  the  decisions  of  the 
Tax  Court  are  correct  and  should  be  affirmed. 

Respectfully  submitted, 


Charles  K.  Rice 

Assistant  Attorney  General 

Lee  a.  Jackson 

Robert  N.  Anderson 

James  P.  Turner 
Attorneys 

Department  of  Justice 
Washington  25,  D.C. 


April,  1959 
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APPENDIX 

Internal  Revenue  Code  of  1939: 

Sec.  22.    Gross  Income. 

*  *        *        * 

(n)  [As  added  by  Section  8  (a),  Individual 
Income  Tax  Act  of  1944,  c.  210,  58  Stat.  231] 
Definition  of  ^'Adjusted  Gross  Income^'. — As 
used  in  this  chapter  the  term  ''adjusted  gross 
income"  means  the  gross  income  minus — 

*  *         *         * 

(2)  Expenses  of  travel  and  lodging  in  con- 
nection tvith  employment. — The  deductions  al- 
lowed by  section  23  which  consist  of  expenses 
of  travel,  meals,  and  lodging  while  away  from 
home,  paid  or  incurred  by  the  taxpayer  in  con- 
nection with  the  performance  by  him  of  services 
as  an  employee. 

*  *         *         * 

(26  U.  S.  C.  1952  ed..  Sec.  22.) 

Sec.  23.    Deductions  From  Gross  Income. 

In  computing  net  income  there  shall  be  al- 
lowed as  deductions: 

(a)  [As  amended  by  Section  121  (a).  Rev- 
enue Act  of  1942,  c.  619,  56  Stat.  798]  Ex- 
penses.— 

(1)   Trade  or  business  expenses. — 

(A)  In  General — All  the  ordinary  and  neces- 
sary expenses  paid  or  incurred  during  the  tax- 
able year  in  carrying  on  any  trade  or  business, 
including  *  *  *  traveling  expenses  (including 
the  entire  amount  expended  for  meals  and  lodg- 
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ing)  while  away  from  home  in  the  pursuit  of  a 
trade  or  business;  *  *  *. 

*  *         *         * 

(26  U.  S.  C.  1952  ed.,  See.  23.) 

Sec.  24.    Items  Not  Deductible. 

(a)  General  Rule. — In  computing  net  income 
no  deduction  shall  in  any  case  be  allowed  in  re- 
spect of — 

(1)  [As  amended  by  Section  127  (b),  Rev- 
enue Act  of  1942,  supra]  Personal,  living,  or 
family  expenses,  except  extraordinary  medical 
expenses  deductible  under  section  23    (x) ; 

*  *         *         * 

(26  U.  S.  C.  1952  ed..  Sec.  24.) 

Internal  Revenue  Code  of  1954: 

Sec.  62.    Adjusted  Gross  Income  Defined. 

For  purposes  of  this  subtitle,  the  term  ''ad- 
justed gross  income"  means,  in  the  case  of  an 
individual,    gross   income   minus    the    following 

deductions : 

*  *         *         * 

(2)  Trade  and  Business  Deductions  of  Em- 
ployees.— 

*  *         *         * 

(B)  Expenses  for  travel  away  from  home. — 
The  deductions  allowed  by  part  VI  (sec.  161 
and  following)  which  consist  of  expenses  of 
travel,  meals,  and  lodging  while  away  from 
home,  paid  or  incurred  by  the  taxpayer  in  con- 
nection with  the  performance  by  him  of  services 
as  an  employee. 

(26  U.  S.  C.  1952  ed.,  Supp.  II,  Sec.  62.) 
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Sec.  162.    Trade  or  Business  Expenses. 

(a)  In  General. — There  shall  be  allowed  as  a 
deduction  all  the  ordinary  and  necessary  ex- 
penses paid  or  incurred  during  the  taxable  year 
in  carrying  on  any  trade  or  business,  includ- 
ing— 

(1)  a  reasonable  allowance  for  salaries  or 
other  compensation  for  personal  services  actually 
rendered ; 

(2)  traveling  expenses  (including  the  entire 
amount  expended  for  meals  and  lodging)  while 
away  from  home  in  the  pursuit  of  a  trade  or 
business;  and 

(3)  rentals  or  other  payments  required  to  be 
made  as  a  condition  to  the  continued  use  or  pos- 
session, for  purposes  of  the  trade  or  business, 
of  property  to  which  the  taxpayer  has  not  taken 
or  is  not  taking  title  or  in  which  he  has  no 
equity. 

For  purposes  of  the  preceding  sentence,  the 
place  of  residence  of  a  Member  of  Congress  (in- 
cluding any  Delegate  and  Resident  Commis- 
sioner) within  the  State,  congressional  district, 
Territory,  or  possession  which  he  represents  in 
Congress  shall  be  considered  his  home,  but 
amounts  expended  by  such  Members  within  each 
taxable  year  for  living  expenses  shall  not  be 
deductible  for  income  tax  purposes  in  excess  of 
$3,000. 

Hf  ■^  ^  ■¥ 

(26  U.  S.  C.  1952  ed.,  Supp.  II,  Sec.  162.) 
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Sec.  262.    Personal,  Living,  and  Family  Ex- 
penses. 

Except  as  otherwise  expressly  provided  in  this 
chapter  no  deduction  shall  be  allowed  for  per- 
sonal, living,  or  family  expenses. 

(26  U.  S.  C.  1952  ed.,  Supp.  II,  Sec.  262.) 

Treasury  Regulations  111,  promulgated  under  the 
Internal  Revenue  Code  of  1939: 

Sec.  29.23 (a)-2  [as  amended  by  T.D.  5458, 
1945  Cum.  Bull.  45]  Traveling  expenses. — 

Traveling  expenses,  as  ordinarily  understood, 
include  railroad  fares  and  meals  and  lodging. 
If  the  trip  is  undertaken  for  other  than  business 
purposes,  the  railroad  fares  are  personal  ex- 
penses and  the  meals  and  lodging  are  living 
expenses.  If  the  trip  is  solely  on  business,  the 
reasonable  and  necessary  traveling  expenses,  in- 
cluding railroad  fares,  meals,  and  lodging  are 
business  expenses. 

*         *         *         * 

A  payment  for  the  use  of  a  sample  room  at 
a  hotel  for  the  display  of  goods  is  a  business 
expense.  Only  such  expenses  as  are  reasonable 
and  necessary  in  the  conduct  of  the  business  and 
directly  attributable  to  it  may  be  deducted.  A 
taxpayer  claiming  the  benefit  of  the  deductions 
referred  to  herein  must  attach  to  his  return  a 
statement  showing  (1)  the  nature  of  the  busi- 
ness in  which  engaged;  (2)  the  number  of  days 
away  from  home  during  the  taxable  year  on 
account  of  business;  (3)  the  total  amount  of 
expenses  incident  to  meals  and  lodging  while 
absent  from  home  on  business  during  the  tax- 


31 

able  year;  and  (4)  the  total  amount  of  other 
expenses  incident  to  travel  and  claimed  as  a 
deduction. 

Claim  for  the  deductions  referred  to  herein 
must  be  substantiated,  when  required  by  the 
Commissioner,  by  evidence  showing  in  detail  the 
amount  and  nature  of  the  expenses  incurred. 

Commuters'  fares  are  not  considered  as  busi- 
ness expenses  and  are  not  deductible. 

Treasury  Regulations  on  Itemized  Deductions  for 
Individuals  and  Corporations  (1954  Code): 

Sec.  1.162-2  Traveling  expenses. —  *  *  * 

(e)  Commuters'  fares  are  not  considered  as 
business  expenses  and  are  not  deductible. 

*  *         *         * 

Treasury    Regulations    on    Items    Not   Deductible 
(1954  Code): 

Sec.  1.262-1  Personal,  living,  and  family  ex- 
penses—  (a)  In  General.  In  computing  taxable 
income,  no  deduction  shall  be  allowed,  except  as 
otherwise  expressly  provided  in  chapter  1  of  the 
Internal  Revenue  Code  of  1954,  for  personal, 
living,  and  family  expenses. 

(b)  Examples  of  personal,  living,  and  family 

expenses. 

*  *         *         * 

(5)  *  *  *  The  taxpayer's  costs  of  com- 
muting to  his  place  of  business  or  employ- 
ment are  personal  expenses  and  do  not  qual- 
ify as  deductible  expenses.  The  costs  of 
the  taxpayer's  lodging  not  incurred  in  trav- 
eling away  from  home  are  personal  ex- 
penses.    Except  as  permitted  under  section 
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162  or  212,  the  costs  of  the  taxpayer's  meals 
not  incurred  in  traveling  away  from  home 
are  personal  expenses. 
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